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action  on,  vol.  vi,  p.  196. 

attorney's  authority  after    judgment, 

xdi  vi,  p.  406. 
remedies  for  unauthorized  appearance 

of  attorney,  vol.  viii,  p.  315, 
at  trial  on  pleadings,  vol.  vii,  p.  95. 

Jadlciai  Sale, 

of  real  property,  vol.  viii.  p.  357. 

Jarisdiction, 

of  inferior  courts  under  Constitution  of 

1894,  vol.  vi,  p.  400. 
of  nonresidents,  vol.  iv,  p.  243. 
of  subject-matter,  vol.  vli,  p.  48. 

Jory, 

communications  between    judge    and 
jury  after  retirement  of  jury,   vol    i, 
p.  3;  vol  vii,  p.  481. 
use  of  affidavits  of  jurors  on  motion  as 
verdict,  vol.  vi,  p.  212. 
>f  special  issues  by  jury  in  equit- 
actions,  vol  vi,  p.  258. 

^  off  tlie  Peace, 

-'ation  to  serve  summons,  vol.  vii, 

..lion  of  fees,  vol.  vii,  p.  132. 
■dings  in  action  removed  by  plea  of 
'  vii,  p.  363. 


Landlord  and  Tenant, 

eummsry  proceedings    by    assignees, 
lessees  and  graniei  s  of  lessor,  vol.  ii, 

P    145 
construction  eviction,   vol.   iii,   p.  75; 

vol.  viii,  p.  4 1 8, 
duty  of  tenant  to  surrender  pc  ssessiou, 

vol.  v,  p.  137. 
recovery  of  rent  after  removal  of  tenant 

by  summary  proceedings,  vol.  vi,  p. 

228;  vol.   vii,  p.  161. 

Lien, 

of  attomej  s  on  alimony,  vol  vii,  p.  257. 
of  attorney   in    surrogate's  coutt,   vol. 

vii,  165. 
enforcement  of  attorney's,  vol.   viii,  p. 

74- 

Limitations, 

suspension  of  statute  by  absence  from 

state,  vol.  i,  p.  212. 
supplementary  proceedings,   vol.  i,  p. 

24. 

L7qior-Tax  Certificate, 

revocation  of,  vol.  vii,  p.  9. 

riarriage, 

annulment  for  fraud,  vol.  i,  p.  382. 

riasterand  Servant, 

servant's  remedy  for  wrongful  dis- 
charge, vol.  i,  p   275. 

term  of  employment  under  contract, 
vol.  ii,  p.  390. 

statutory  provisions  for  the  protection 
and  enforcement  of  claims  for  wages, 
etc.,  vol.  iii,  p.  7. 

natrlmonial  Act'on, 

identification  of  defendant  on  service 
of  summons,  vol.  vii  p.  45. 

riechanic'a  Lain, 

const  nt  of  owcer,  vol.  vii,  p.  406. 

Mileage  Books, 

vol   viii,  p.  175. 

riortgage, 

assumption  by  grantee,  vol.  vi,  p.  84. 
tiile  acquired  by  assignee  of  mortgage, 

vol.  V,  p   363. 
right  to  receiver  on  foreclosure,  vol.  viii, 

p.  110. 

Motions  and  Orde  s, 

reference  of  issues  arising  on  motions, 
vol.  iv.  p   140. 

recital  in  order  of  papers  used  on  mo- 
tion, vol   vii,  p.  377. 

renewal  of  motion,  vol.  iv,  p.  35. 

motions  to  set  aside  indictments,  vol. 
viii,  p.  36. 

riunicipal  Corporations, 

liability   for    tortious   ects  of  officers, 
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agents,  etc.,  vol.  i,  p.  366. 
notice  of  claims  against,  vol.  v,  p.  306. 

Names, 

statutes  regulating  business  names, 
vol.  i,  p.  376. 

Negligence, 

of  attorneys,  vol.  vii,  p.  381. 

separate  actions  for  injuries  to  person 
and  property,  vol.  iv,  p.  212. 

proximate  cause  of  death  by  wrongful 
act,  vol.  ii,  p.  404. 

trespass  by  blasting,  vol.  iii,  p.  328. 

necessity  or  propriety  of  pleading  con- 
tributory, vol.  viii,  p.  382. 

New  Trial, 

for  perjury  of  witnesses,  vol.  vii,  p.  193. 
imposition  of  terms,  vol.  viii,  p.  389. 

N  Y.  Municipal  Court, 

jurisdiction  of  interior  courts  under 
Constitution  of  1894,  vol.  vi,  p.  400. 

Notice. 

of  judicial  sale,  vol.  viii,  357. 

Parent  and  Cliild, 

adoption,  vol.  vii,  p.  33, 
parentis  liability  for  support  of  minor 
children,  vol.  i,  p.  296. 

Parties, 

substitution  of  sheriff's    indemnitors, 

vol.  iv,  p.  62. 
actions  on  Lloyd's  policies,  vol.  iv,  p. 

367. 
bringing  in  new  defendants,  vol.  i,  p. 

217. 

designation  in  summons;  amendment, 

vol.  i,  p.  34. 

Partition, 

costs  in,  vol.  vii,  p.  73. 

Partnership, 

statutes  regulating  business  names,  vol. 
i.  p.  376. 

Pension, 

exemption  aHer  death  of  pensioner, 
vol.  vii,  p.  465. 

Perjury, 

as  contempt,  vol.  vii,  p«  216. 

as  ground  for  new  trial,  vol.  vii,  p.  193. 

Physician, 

registry  as  prerequisite  to  compensa- 
tion, vol.  viii,  p.  190. 

waiver  of  privileged  communication, 
vol.  vii,  p.  343. 

Pleading, 

effect  of  amend ;aent  on  progress  of 

case,  vol.  viii,  p.  loi. 
examination  to  frame  complaint,   vol. 

i.  p.  181;  vol.  vii,  p  154. 


adequate  remedy  at  law,  vol.  viii,  p. 
208. 

contributory  negligence,  vol.  viii,  p. 
382. 

denials  as  defenses,  vol  viii,  p.  453. 

demand  for  relief,  vol.  ii,  p«  278. 

negatives  pregnant,  vol.  vii,  p.  4-8. 

when  reply  oniered,  vol.  vii,  p.  286. 

residence  of  parties  in  acdon  in  in- 
ferior courts,  vol.  viii,  p.  372. 

setting  up  new  cause  of  action  by  sup- 
plemental pleading,  vol.  viii,  p.  264. 

judgment  at  trial  on,  vol.  vii,  p.  95. 

in  action  removed  from  justice  s  court 
hj  plea  of  title,  vol,  vii,  p.  363. 

verification  of  pleading  of  corporation 
by  attorney,  vol.  vii,  p.  373. 

joinder  of  causes  of  action  growing  out 
of  the  same  transaction,   vol.   iii,   p. 

304- 
statute  of  frauds,  vol.  iv,  p.  325. 

admissions  in  answer  as  evidence,  vol. 

V,  p.  63. 

terms  on  amendment  of,  vol.  vii,  p  82. 

Pledge, 

duty  of  pledgee  to  defend  title  and  pos- 
session, vol.  ii,  p.  no. 

Police  Power, 

modem  docUine,  vol.  i,  p.  254. 

Practical  Location, 

vol,  VIII,  p.  162. 

Preference, 

on  the  calendar,  vol.  iv,  p.  253;  vol. 
viii,  p.  483. 

Principal  and  Agent, 

municipal  liability  for  tortious  acts  of 
cfficeis,  agents,  etc.,  vol.  i,  p.  366. 

Protest, 

service  of  notice  of,  vol.  vii,  p.  100. 

Railroads, 

mileage  books,  vol.  viii,  p.  176 

effect  of  projecting  or  encroaching  wall 

on  marketableness  of  title,  vol.  viii, 

p.  I. 
grants  of  land  under  water,  vol.   viii, 

p.  124. 

Real  Estate, 

marketableness  of  individual  title  of 
trustee  on  purchase  of  lands  of  bene- 
ficiary, vol.  viii,  p.  434. 
notice  of  judicial  sale,  vol.  viii,  p.  357« 
practical  location,  vol.  viii,  p.  162 

Receivers, 

on  mortgage  foreclosure,   vol.  viii,   p. 

no. 
personal  liability  on  contracts,  vol.  vii, 

p.  58. 
-   ancillary  and  foreign   receivers,  vol.  v, 
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Reference, 

ccuipu.sory,    in  attorney's  action  for 

services,  vol.  li,  p.  272. 
of  issues  arising  on  mo;ions,  vol.  iv,  p. 

140. 
form  of  report  of  referee  after  trial  of 

issues  01  fact,  vol.  vii,  p.  497 
extensions  of  time  to  report,  vol.  vii, 

p.  172. 

Replevin  t 

costs,  vol,  viii,  p.  237. 

when  ordered,  vol.  vii,  p.  2S6. 

Residence, 

alJegation  and  proof  of,  in  action  in  in- 
ferior  courts,  vol.  viii,  p.  372. 

Revocation, 

of  liqu  .r  lax  ceitificate,  vol.  vii,  p.  9. 

Saturday  Half-Holiday  Law, 

vol.  vii,  p.  222. 

Secarlty  for  Co£ts, 

w-iver  of,  vol.  vi,  p.  x68. 

Separation, 

alimony  and  cohnsel  fees  in  action  for, 
vol.  vii,  p.  236. 

Service, 

substituted,  vol.  viii,  p.  13. 

by  artifice  on  nonresident  of  territorial 
jarisoiction  of  court,  vol.  viii,  p.  404. 

of  summons  on  foreign  corporations, 
vol   ii,  p.  73. 

identificaiion  of  defendant  in  matri- 
monial acti  .n,  vol.  vii,  p.  45. 

of  notice  of  protest  and  dishonor,  vol. 
vii,  p.  100. 

Sheriff, 

su  stitution    of  sheriff's  indemnitors, 

1  ol,  iv,  p.  62. 
taxation  of  sheriff's  fees,  vol.  v,  p.  132. 

Statute  of  Frauds, 

pleading  statute,  vol.  iv,  p.  325. 

5lay, 

nonpayment  of  costs,  vol.  \'ii,  p.  2^7. 

Stipulations, 

parol,  in  pending  cause,  vol.  ii,  p.  .86. 
affecting  subsequent  irials  or  proceed- 
««"8,  vol.  iii,  p.  54. 

ing    liability   of   telegraph    com- 

lies,  vol.  lii,  p.  135. 

ents, 

isition  or  loss  of  voting  residence 
vol.  viii,  p  148. 

i^ct^riatter, 

■diction  of,  vol.  vii,  p.  48. 


Summary  Proceedings, 

by  as>ig»jeea,  lessees  and  grattees  of 
Jessur,  vol.  ii,  p.  145 

recovery  of  rent  after  removal  of  ten- 
ant, xol.  vl,  p.  228;  vol.  vii,  p   161. 

Summons 

amendment  as  to  designation  of  parties, 
vol   i.  p  34. 

substituted  service,  vol.  viii,  p.  13. 
set  vice  by  artifice  on  nonresident  of 
territorial  jurisdiction  of  court,  vol. 
.   viii,  p.  404, 

Identification  of  defe.  dant  on  service 

of,  in  matrimonial  action,  vol.  vii,  p. 

45 
exemption    of   parties  and    witness's 

from  service,  vol.  vii.  p.  329, 
service  on  foreign  corporations,  vol.  ii, 
V  P  73 
deputition  toserve  in  justice's  court, 

vol.  vii.  p.  314. 

Supplementary  Proceedings, 

limitation,  vol.  i,  p.  24. 

procedure  where  property  is  disclosed, 
vol.  i,  p  152. 

successive  examinations,   vol.   vii,    p 
280.  ^ 

Surrogate's  Court, 

attorney's  lien  in,  vol.  vii,  p.  165. 

Taxes, 

on  dogs,  vol.  viii,  p.  24. 
tax  ib!e  interest  under  transfer-tax  act, 
vol.  iii,  p.  195. 

succession,  against  estate  of  nonresi- 
dents, vol.  iii,  p.  179. 

taxation  of  foreign  corporations  doing 
business  in  this  state,  vol.  v.  p. 
206  »  »  F 

Telegraph  Companies, 

stipulations  limiting  liability,  vol  iii, 
P-  135- 

Tenancies, 

by  the  entirety,  vol  i,  p.  130. 

Terms, 

on  amendment  of  pleadings,  vol  vii,  p. 
,  82. 

on  grinting  new  trial,  vol.  viii,  p.  389. 
taxaiionof  costs,   previously  pail  as, 
vol  vii,  p.  320. 
Time, 

when  of  the  essence  of  contract,  vol. 
iv,  p.  106. 

to  appeal  to  court  of,  appea's,  vol.  vii, 
p.  125. 

Trade- Marks, 

what  words  are  subjects  of  vol.  viii,  p. 

operation  of  general   assignments  o« 


8 


INDEX  TO  SPECIAL  NOTES— Continded 


trade  marks,  good  will,  etc.,  vol.  vi, 
P  176. 

Trespass, 

by  blasting,  voL  iii,  p.  328. 

Trial, 

preference  on  the  calendar,  vol.  iv,  p. 

253;  vol.  viii,  p.  483- 
communication    between    judge   and 

jury  after  retirement  of  jury,  vol.  i, 

p.  3;  vol.  vii,  p.  481, 
examination  to  frame  complaint,   vol. 

i,  p.  181;  vol.  vli,  p.  154. 
physical  examination  of  plaintiff,  vol. 

h  p.  171- 
stipulation  affec'ing  subsequent  trials 

or  proceedings,  vol.  iii,  p.  54. 
presnmption  from  omission  to  produce 

witness^  vol.  iii,  p.  32. 
necessity   of   exception    to   erroneous 

charpre,  vol.  iii,  p.  234. 
pbyslctal  exhibits  at  the  trial,  vol.   iv, 

P-  23- 
of  special  issues  by  jury  in  equitable 

actions,  vol.  vi,  p.  258. 

proof  of  •'materiality*'  and  ''necessity'* 
on  ap  >lication  to  exauiinea  party  be- 
fore trial,  vol.  vi,  p,  318.   " 

motion  as  to  verdict,  use  of  jurors'  af- 
fidavits, vol.  vi,  p.  212. 

j  idgment  on  pleadings  at,  vol.  vii,   p. 

95- 
ch^'ge  of  place  of,  for  offic  al  position 

of  party  or  attorney,  vol.    vii,  p.  162. 

loss  of  rig't  to  charge  place  of,   vol. 

viii,  p.  3*7. 
place  of  trial  of  action  by  cr  against 

corporation,  vol.  viii,  p.  25S. 
form  of  decision  of    court,  or  report  of 

reeteafier  trial  of  issues  of  fact, 

vol.  vii,  p.  497. 

Trusts, 

fvillowing  proceeds,  of  personal  prop- 
erty wrongfully  acquire  1,    vol.  ii,  p. 

creditor's  suit  to  reach  su  p  us  income, 
vol.  iii,  p.  163. 

Vendor  and  Purchaser, 

tflfect  of  projecting  or  cucioacli'ng  wAii 


on  marketableness  of  tit'e,  vol.  viii, 
p.  I. 
mai ketableness  of  individual  title  of 
trustee  on  purchase  of  lands  of  ben- 
eficiary, vol.  viii,  p.  434. 

Venae, 

place  of  trial  of  sction  by  or  ag  .iust 
corporation,  vol  viii,  p.  258. 

ch  inge  •  f,  for  cfficial  p  .sition  of  party 
or  atton  y,  vol.  vii,'p.  262. 

loss  1  f  right  to  move  to  chacge  pi  ace 
of  tral,  vol.  viii,  p.  347. 

Verdict, 

use  of  affidavits  of  jurors  upon  motion 
as  to,  vol.  vi,  p.  212. 

Verification, 

of  plead 'ng  of  corporation  by  attorney, 
vol.  vii,  p.  573. 

Vot'rs, 

acquisition  or  loss  of  voting  residence 
by  s  u  ients,  vol.  vi  i  p.  148. 

Wages, 

st.tutes  for  the prctecticn  and  enforce- 
ment o*  c'aimi  for  wages,  vol.  iii,  p.  7. 

Waiver, 

of  a^ipetl,  vol.  ii,  p.  168. 
of  privilege  of  communications  to  at- 
torney or  physician,  vol.  vii,  p.  343- 

Water, 

r  medies  for  refusal  to  supply,  vol.  viii, 
p.  199. 

Waters. 

gra  .ts  of  land  under  water,  yoK  viii,  p. 
124. 

Wills, 

les  ator*s  subscrijtioa  at  end  of  will, 
vol.  iv,  p.  261;  vol.  viii,  p.  366. 

Witnesses, 

presumption  from  omission  to  produce, 

vol   iii,  p.  32. 

exemption  from  service  of  process,  vol. 

vi!,  p  3?9  .      . 

of  privilej^e  of  communication  to  it- 
tora^ry  or   physiciAU,  vol.  vi ,  p   343. 
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SHAEFER  V.  BLUMENTHAL. 

[51  App,  Div.  517;  98  8t,  Rep.  687;  64  Supp,  587.] 

{Buprmne  Court,  Appellate  Division,  First  Department,  May  11, 1900,) 

Vendor  ajh)  Puschaseb) — ^Title — Pabtt  Walls — Encboachment. 

Defendant's  original  grantor  purchased  land  and  erected  house  No.  1 
thereon  at  the  intersection  of  an  avenue  and  street,  and  adjoining  houses, 
Nos.  2  and  3,  respectively,  to  the  north  on  the  avenue.     He  conveyed  lot 

1,  describing  it  by  metes  and  bounds,  and  its  northerly  boundary  as  run- 
ning through  the  center  of  a  party  wall  84  feet;  and  then  conveyed  lot 

2,  describing  it  by  metes  and  bounds,  stating  its  southerly  boundary  to 
run  84  feet  from  the  avenue  parallel  with  the  street,  but  made  no  mention 

Note. — EIffeci  of  Pbojecting  ob  Encboaching  Wall  on  Mab!ketableness 

OF  Title. 

a.  In  general, 

b.  Encroachment  upon  private  premises. 

c.  Projection  upon  street  or  highway. 

d.  Encroachment  by  walls  of  other  premises, 

a.  In  general. 

What  constitutes  such  an  encroachment  as  will  render  the  title  unmarket- 
able depends  upon  the  facts  presented  in  each  case,  and  no  hard  and  fast 
rule  can  be  laid  down  that  1  inch  or  2  inches  of  encroachment,  irrespective 
of  the  nature  of  the  buildings  and  the  effect  of  such  encroachment  upon  the 
value  of  the  property,  will  justify  the  court  in  relieving  a  purchaser  from 
completing  his  contract. 

Merges  v.  Ringler,  34  App.  Div.  415;  88  St.  Rep.  280;  54  Supp.  280;  atf'd 
158  N.  Y.  701;  53  N.  E.  1128. 

The  important  question  in  cases  of  this  nature  is  the  likelihood  of  there 
being  any  molestation  of  the  owner  of  the  building  by  reason  of  the  en- 
croachment. 

Macdonald  v.  Bach,  51  App.  Div.  549;  98  St.  Rep.  831;  64  Supp.  831. 
VIII.  N.  Y.  A.  C.  1 
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of  the  party  wall.  The  grantee  of  lot  2  conveyed  it  to  defendant  by  the 
same  description,  who  agreed  to  sell  the  house  and  lot  to  plaintiff  uncon- 
ditionally. Held,  that  plaintiff  was  entitled  to  a  house  with  walls  stand- 
ing entirely  on  the  lot,  and  hence  was  entitled  to  refuse  a  deed  showing 
the  northerly  side  of  the  wall  of  the  house  was  for  a  part  of  the  length 
of  the  lot  from  1  to  2l^  inches  from  the  southerly  line  of  the  lot  as  de- 
scribed by  metes  and  bounds,  since,  such  description  being  certain  and 
unambiguous,  the  party  walls  would  not  be  taken  as  monuments,  or  the 
recitation  in  the  deed  that  the  line  ran  through  a  party  wall  held  con- 
clusive. 

Appeal  from  trial  term,  New  York  County. 

Action  by  George  Schaefer  against  Abraham  L.  Blnmenthal. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Effrct  07  Projecting  or  Enoroaohino  Wall  on  Markbtablenbss  of 

Title,  —continued. 

An  objection  to  title  on  account  of  encroachments  is  generally  rejected 
unless  it  appears  that  real  diminution  of  marketable  valile  occurs  on  account 
of  the  substantial  character  of  the  encroachments. 

Merges  v.  Ringler,  34  App.  Div.  415;  88  St.  Rep.  280;  54  Supp.  280.  Aff'd 
158  N.  Y.  701;  53  N.  E.  1128. 

The  fact  that  one  or  more  of  the  walls  of  a  building  prove  to  be  party 
walls  will  not  serve  as  a  valid  objection  to  the  title. 
Hendricks  v.  Stark,  37  N.  Y.  106. 
Sasserath  v.  Metzgar,  30  Abb.  N.  C.  407;  68  St  Rep.  804;  27  Supp.  959. 

Thus,  a  party  purchasing  a  hotel  and  premises  at  public  auction  without 
being  informed  that  part  of  the  walls  of  the  hotel  adjoining  other  buijdings 
are  party  walls,  cannot,  for  that  cause  alone,  refuse  to  complete  the  contract. 

Hendricks  v.  Stark,  37  N.  Y.  301. 

The  doctrine  of  waiver  will  prevent  a  purchaser  from  refusing  to  carry 
out  a  contract  of  sale  on  the  ground  of  encroachments,  where  his  previous 
acts  have  been  inconsistent  with  that  position. 

Webster  v.  Kings  County  Trust  Company,  145  N.  Y.  275;  39  N.  E.  964;  64 
St.  Rep.  698. 

b.  Encroachment  upon  private  premises. 

The  general  rule  is  that  title  is  rendered  unmarketable  by  the  substantial 
encroachment  of  the  walls  of  a  building  upon  adjoining  lands  of  other  own- 
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Argued  before  Van  Brunt,  P.  J.,  and  Rumsey,  Patteeson, 
Ingraham,  and  Hatch,  J  J. 

Gibson  Putzel,  for  appellant. 

Michael  C.  Gross,  for  respondent. 

Hatch,  J.  The  plaintiff  brings  this  action  to  recover  money 
paid  upon  a  contract  for  the  purchase  of  a  house  and  lot  situated 
upon  Lenox  avenue,  near  the  comer  of  133d  street,  in  the  city  of 
New  York.  It  appears  that  the  subject  of  the  contract  was  one 
of  three  houses  erected  by  HoUister  and  Friedland  upon  a  vacant 
lot  of  land  which  Hollister  had  acquired  by  grant  from  one 
Hirsch.  One  of  the  houses  stood  upon  the  comer  of  Lenox  ave- 
nue and  133d  street;  the  other  two  stood   immediately   to  the 


Effect  of  Pkojbctinq  or  Encroaching  Wall  on  Mark etablen ess  of 

Title, — continued. 

ere,  where  there  is  no  adverse  possession  which  has  ripened  into  a  title,  or 
other  bar  to  the  assertion  of  the  claims  of  such  adjoining  owners. 

McPherson  v.  Schade,  8  Misc.  424;  59  St  Rep.  36;  28  Supp.  659;  Aff'd 
149  N.  Y.  16;  43  N.  E.  529. 

The  projection  of  a  house  1^^  inches  on  the  adjoining  land  constitutes 
such  an  encroachment  as  to  render  title  unmarketable. 
Stokes  V.  Johnson,  67  N.  Y.  673. 

In  the  case  last  cited  the  court  held  that,  the  defect  not  being  visible  to  the 
eye,  the  buyer  had  a  right  to  rely  upon  the  statements  of  the  vendor  without 
making  actual  measurements. 

So,  the  encroachment  of  a  building  3^  inches  on  adjoining  property  makes 
the  title  unmarketable. 

Egan  V.  Kieferdorf,  16  Misc.  385;  38  Supp.  81.  . 

Likewise,  the  projction  of  a  building  2  inches  on  the  adjoining  premises, 
which  strip  of  land  the  deed  does  not  purport  to  conv^,  renders  the  title 
unmarketable. 

Arnstein  v.  Burroughs,  27  Supp.  958. 

So,  title  to  premises  upon  which  is  a  building  projecting  2%  inches  upon 
the  adjoining  premises  is  immarketable,  and  the  defect  is  not  cured  by 
simply  showing  that  such  encroachment  has  existed  for  twenty  years  or 
longer. 

Miner  v.  Hilton,  15  App.  Div.  55;  78  St  Rep.  155;  44  Supp.  155. 
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north  upon  the  avenue.  For  convenience  in  designation,  these 
houses  may  be  numbered  1,  2,  and  3, — the  first,  the  comer  house ; 
the  second,  the  center  one ;  and  the  third,  the  northerly  one. 
Houses  No.  1  and  No.  2  are  separated  by  a  party  wall,  which  for 
a  distance  of  27  feet  and  6  inches,  as  the  court  has  found,  stands 
wholly  upon  lot  No.  1,  with  an  intervening  space  between  the 
wall  and  the  line  of  lot  No  2  varying  from  1  inch  to  2%  inches. 
After  the  completion  of  the  houses,  Hollister  conveyed  house  No. 
3  and  the  lot  upon  which  it  stands  by  a  conveyance  which  de- 
scribes its  southerly  boundary  as  running  84  feet  parallel  with 
133d  street,  "and  part  of  the  way  through  the  center  of  a  party 
wall."  Hollister  next  conveyed  lot  No.  1,  describing  the  same 
by  metes  and  bounds,  and  its  northerly  boundary  as  running 
"through  the  center  of  a  party  wall  eighty-four  feet  to  the  east 

Effect  of  PROjBCTiNa  or  Encuoachino  Wall  on  Markbtableness  of 

Title,— COL  tinued. 

A  purchaser  need  not  complete  his  contract  of  purchase  of  premises,  where 
it  appears  that  the  building  thereon  has  no  wall  on  its  westerly  side  and 
is  entirely  supported  on  that  side  by  beams  inserted  in  the  wall  of  the  ad- 
joining building,  which  condition  has  existed  for  about  thirty  years,  and  it 
is  not  shown  that  the  two  buildings  were  built  by  the  same  person,  nor  how 
the  beams  came  to  be  inserted  in  the  adjoining  house^  nor  that  there  are 
not  parties  in  being  against  whom  the  statute  of  limitations  has  not  run, 
and  the  fact  that  the  vendor  had  a  conversation  with  the  owner  of  the  west- 
erly lot  in  which  she  said  that  the  supporting  wall  wsis  hers  and  that  she 
made  no  objection  to  the  beams  in  the  wall,  does  not  render  the  objection 
invalid. 

Spero  V.  Shultz,  14  App.  Div.  423;  77  St.  Rep.  1016;  43  Supp.  1016;  160 
N.  Y.  660;  65  N.  E.  1101. 

A  purchaser  is  justified  in  refusing  to  complete  his  purchase,  where  the 
building  upon  the  premises  in  question,  erected  more  than  twenty  years  ago, 
encroached  two  inches  upon  the  adjoining  lot,  and  it  appeared  that  the  latter 
was  owned  by  infants. 

Wilhelm  v.  Federgreen,  2  App.  Div.  483 ;  74  St.  Rep.  436  38  Supp.  8. 

A  purchaser  is  not  precluded  from  refusing  to  complete  his  purchase  by 
reason  of  the  walls  of  the  building  upon  the  premises  sold  encroaching  upon 
adjoining  land,  although  the  contract  of  sale  provided  that  he  should  raise 
no  objection  to  any  difference  between  the  record  title,  as  shown  by  the  deed 
to  the  vendor,  and  the  title  as  shown  by  a  certain  survey,  where  it  subse- 
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side  of  Lenox  avenue."  He  next  conveyed  house  and  lot  No.  2, — 
the  one  in  question  in  this  action, — describing  it  by  metes  and 
bounds ;  but  in  this  description  the  southerly  boundary  is  given 
as  84  feet.  No  mention  is  made  of  its  being  through  the  center 
of  a  party  wall,  although  it  is  stated  in  the  description,  "Both  of 
the  walls  of  the  building  erected  on  said  premises  being  party 
walls."  The  grantee  of  house  No.  2  conveyed  the  premises  to 
the  defendant  by  the  same  description.  On  the  7th  day  of  May, 
1896,  the  parties  to  this  action  entered  into  an  agreement  of  pur- 
chase and  sale  of  the  house  and  lot  No.  2.  No  mention  was  made 
in  the  contract  of  the  walls  of  the  house,  or  of  the  fact  that  th(»y 
were  party  walls.  Subsequently,  pursuant  to  the  contract,  the 
defendant  tendered  to  the  plaintiff  a  deed  of  the  premises,  which 

Effect  of  Puojbcting  or  Encroaching  Wall  on  Markbtablenkbb  of 

Title,  — con  tinued . 

quently  appeared  that  the  encroachment  of  the  building  on  the  adjoining 
premises  exceeded  such  survey  by  l^  to  6  inches. 
Stcckler  v.  Godillot,  17  Misc.  286;  40  Supp.  364. 

So  it  constitutes  a  valid  objection  to  completing  the  purchase  of  premises 
sold  at  public  auction,  that  an  adjoining  building  had  encroached  upon  the 
premises  sold  for  twenty-five  years,  which  fact  was  known  to  the  vendors, 
but  the  printed  hand  bills  of  the  sale,  upon  which  the  purchaser  relied,  con- 
tained a  diagram  of  the  lot  in  the  form  of  a  parallelogram  of  which  the  di- 
mensions were  stated  to  be  25  by  100  feet,  and  the  situation  is  not  affected 
by  the  fact  that  the  terms  of  sale  stated  the  dimensions  to  be  as  above  stated, 
"more  or  less." 

King  V.  Knapp,  60  N.  Y.  462. 

The  fact  that  party  walls  are  referred  to  in  the  description  of  premises  in 
a  proposed  conveyance  thereof,  the  same  being  also  described  therein  by  metes 
and  bounds,  will  not  render  untenable  an  objection  on  the  part  of  a  pur- 
chaser to  completing  the  purchase  by  reason  of  an  encroachment  of  five 
inches  upon  the  adjoining  premises. 

Smyth  V.  McCool,  22  Hun,  595. 

But  the  fact  that  a  wall  on  premises  contracted  to  be  sold  or  exchanged, 
projects  three-fourths  of  an  inch  upon  adjoining  property,  is  no  objection 
to  the  title,  where  the  owner  of  the  adjoining  land  has  erected  an  independent 
wall  on  his  property. 

Macdonald  v.  Bach,  61  App.  Div.  549;  98  St.  Rep.  831 ;  64  Supp.  831. 
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the  latter  refused  to  accept,  basing  his  refusal  upon  the  ground 
that  the  title  as  tendered  was  defective  and  unmarketable.  The 
plaintiff  thereupon  demanded  repayment  of  the  money  which  he 
had  paid  upon  the  contract^  and,  this  being  refused,  brought  this 
action. 

The  point  of  the  controversy  consists  in  the  fact  that  the  south- 
erly wall  of  the  building,  the  subject  of  the  contract,  for  its  en- 
tire length  does  not  stand  upon  the  premises  to  be  conveyed ;  for 
27  feet  and  6  inches  the  wall  stands  wholly  upon  the  adjoining 
lot.  It  is  probably  true,  although  the  wall  stands  for  this  dis- 
tance upon  the  adjoining  property,  that  it  must  bear  the  servi- 
tude of  support  for  the  defendant's  hoi;Lse,  and  that  he  has  an 
easement  therein,  even  though  there  is  an  intervening  space  be- 
tween the  wall  and  his  lot  line.     Rogers  v.  Sinsheimer,  50  N.  Y. 

Effect  of  Pbojecting  ob  Encroaohino  "Wall  on  Markstablenbss  of 

TiTLB,— continued. 

An  encroachment  of  a  wall  three-quarters  of  an  inch,  which  has  existed 
for  several  years,  is  not  sufficient  to  justify  the  purchaser  in  refusing  to  take 
the  premises,  especially  when  the  period  named  in  §  1499  of  the  Code  of  Civil 
Procedure  for  attacking  the  encroachment,  has  expired. 

McDonald  v.  Bach,  29  Misc.  96;  94  St.  Rep.  557;  60  Supp.  557. 

The  mere  fact  that  some  unimportant  old  buildings  encroach,  to  a  small 
extent,  upon  adjacent  premises,  does  not  entitle  a  purchaser  to  be  relieved 
from  his  contract,  where  the  right  to  use  the  adjacent  land  for  the  support 
of  the  walls  of  the  encroaching  buildings  is  established  by  adverse  posses- 
sion, and  such  purchaser  will  obtain  all  the  property  he  had  any  reason  to 
suppose  he  was  to  acquire  by  the  purchase. 

Merges  v.  Ringler,  34  App.  Div.  415;  88  St.  Rep.  280;  54  Supp.  280. 

An  objection  by  purchasers  that  a  building  upon  the  premises  sold  en- 
croaches from  a  quarter  to  half  an  inch  upon  adjoining  premises  is  too  trif- 
ling to  be  considered  a  defect  in  the  title. 

Keitel  v.  Zimmerman,  19  Misc.  581;  77  St.  Rep.  676;  43  Supp.  676. 

.  And  an  encroachment  of  one-fourth  of  an  inch  is  too  slight  to  be  consid- 
ered as  affecting  the  marketableness  of  the  title  to  premises. 

Katz  V.  Kaiser,  10  App.  Div.  137;  76  St.  Rep.  1172;  41  Supp.  776. 

A  claim  of  encroachment  and  consequent  release  from  the  terms  of  the 
sale  of  land  cannot  be  made  by  a  purchaser,  where  it  appears  that  in  a  con- 
veyance by  the  vendor's  grantor  to  another,  the  premises  were  erroneously 
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646.  In  the  present  case  the  title  descends  from  a  common 
grantor,  and  the  servitude  was  continuous  and  apparent.  These 
considerations  were  found  sufficient  in  the  case  we  have  cited  up- 
on which  to  base  the  easement  of  support  in  the  wall  so  long  as 
the  building  and  wall  should  endure.  With  the  destruction  of 
the  wall  perishes  the  easement,  and  the  property  reverts  to  the 
primary  condition  of  ownership.  Heartt  v.  Kruger,  121  N.  Y. 
386 ;  24  N.  E.  841 ;  9  L.  R.  A.  135.  The  right  or  easement, 
however,  does  not  answer  to  confer  upon  the  plaintiff  the  title  to 
which  his  contract  of  purchase  entitled  him.  As  he  contracte4 
to  purchase  a  lot  with  a  house  upon  it,  he  was  entitled  to  receive  a 
conveyance  which  gave  to  him  a  house  with  walls  standing  upon 
the  lot  conveyed.  The  contract  made  no  mention  of  a  party 
wall,  and  in  no  particular  did  it  create  any  exception^  or  limit  in 

Effect  op  Pbojbctino  or   £ncro aching  Wall  on  Markbtableness  of 
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described  by  giving  the  width  less  than  that  occupied  by  the  building,  but 
in  a  reconveyance  back  to  the  original  grantor  the  defect  in  the  description 
was  remedied  by  a  recital  in  that  deed  that  in  the  former  deed  "a  mistake 
was  made  in  the  boundaries,  and  to  correspond  with  the  party  walls  the 
boundaries  should  have  been  as  herein  described  and  which  are  the  correct 
boundaries  of  the  premises." 

McAdam  v.  Farrell,  29  Misc.  230;  95  St.  Rep.  234;  61  Supp.  234. 

It  is  not  a  valid  objection  to  completing  the  purchase  of  a  house  and  lot, 
described  by  metes  and  bounds  that  the  center  c^  the  party  wall  on  each  side 
of  the  lot  is  from  1  to  IV^  inches  off  the  boundary  line,  where  there  is  no  defi- 
ciency in  the  quantity  of  land,  and  the  conveyance  recites  the  party  walls 
on  each  side  of  the  house. 

Levy  V.  Hill,  60  App.  Div.  294 ;  97  St  Rep.  1002 ;  63  Supp.  1002. 

So  where  two  adjoining  lots  of  land  are  sold  together,  in  one  parcel,  for 
one  price,  and  on  one  of  the  lots  are  buildings  which  project  two  feet  on  the 
other  lot,  such  encroachment  is  not  so  material  a  defect  as  entitles  the  pur- 
chaser to  abandon  the  contract,  where,  at  the  time  of  the  sale,  none  of  the 
parties  concerned  therein  were  aware  of  the  encroachment,  and  the  sale 
was  conducted  entirely  in  good  faith. 

King  V.  Bardeau,  6  Johns.  Ch.  38. 

In  the  case  last  cited  the  court  held,  however,  that  as  the  projection  was 
not  so  obviously  visible  as  to  conclude  the  purchaser,  if  he  had  exercised  or- 
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any  respect  the  obligation  to  give  perfect  title  to  the  lot,  the 
house,  and  its  walls.  This  was  the  condusion  reached  by  this 
court  in  Spero  v.  Shultz,  14  App.  Div.  423 ;  77  St.  Eep.  1016 ; 
43  Supp.  1016,  and  such  conclusion  was  affirmed  in  the  court  of 
appeals,  160  N.  Y.  660;  56  N.  E.  1101.  No  other  case  which 
has  been  called  to  our  attention  in  any  wise  changes  or  modifies 
this  view.  There  was  nothing  in  the  conditions  which  charged 
the  defendant  with  notice  of  the  defect.  The  mere  inspection  of 
the  wall  would  not  necessarily  disclose  that  the  whole  of  the  wall 
for  the  distance  mentioned  stood  upon  the  adjoining  lot.  And, 
if  it  had,  it  was  still  competent  for  the  parties  to  contract  for  a 
house  standing  entirely  upon  the  lot  conveyed ;  and,  as  this  is  the 
eiTect  of  the  contract  executed  by  the  parties,  such  contract  must 
furnish  the  measure  of  their  rights  and  liabilities. 

Effect  of  Projbctino  or  Encroaching  Waix  on  Mabkbtablbnbss  of 

Title, — continued. 

dinary  vigilence,  and  as  the  vendor,  in  the  advertisement  of  sale,  described 
the  buildings  as  being  on  one  of  the  lots,  the  purchaser  was  entitled  to  com- 
pensation for  any  diminution  of  value  arising  from  the  encroachment. 

An  objection  that,  a  building  encroaches  upon  adjoining  land  will  not  be 
considered,  where  the  building  in  question  was  erected  by  a  person  who 
owned  both  premises,  and  subsequently  conveyed  one  or  both  of  them  sepa- 
rately, as  in  that  case  the  adjoining  premises  are  charged  with  the  support 
of  the  encroaching  walls,  which  easement  enures  to  the  benefit  of  a  purchaser. 

Rogers  v.  Sinsheimer,  50  N.  Y.  646. 

Heartt  v.  Kruger,  121  N.  Y.  386;  24  N.  E.  841. 

Katz  V.  Kaiser,  154  N.  Y.  294;  48  N.  E.  532. 

Douglas  V.  Coonley,  156  N.  Y.  521 ;  51  N.  E.  283. 

Griffin  v.  Baust,  26  App.  Div.  563;  84  St.  Rep.  905;  60  Supp.  905. 

German  American  Real  Estate  Company  v.  Meyers,  32  App.  Div.  41;  86 
St.  Rep.  449;  52  Supp.  449. 

But  such  easement  ceases  when  the  buliding  erected  upon  such  projecting 
walls  is  destroyed  by  fire,  as  the  right  of  support  extends  only  to  those  par- 
ticular walls. 

Heartt  v.  Kruger,  121  N.  Y.  386;  24  N.  E.  841. 

Douglass  V.  Coonley,  156  N.  Y.  521 :  51  N.  E.  283. 

Thus  a  person  whose  premises  extend  to  the  center  of  a  party  wall  cannot, 
upon  destruction  by  fire  of  his  and  the   adjoining   building,   erect   a  new 
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It  is  suggested  that,  as  the  deeds  from  the  grantor  of  lots  No.  1 
and  No.  3  designate  the  line  as  running  through  the  center  of  the 
party  wall,  such  wall  is  to  be  regarded  as  a  monument,  and  there- 
fore controlling  of  the  line  of  division  between  the  properties. 
As  to  the  conveyance  of  lot  No.  3,  such  rule  could  in  no  way  be 
made  applicable  to  the  entire  line,  as  it  states  that  the  line  only 
runs  throTigh  the  center  of  the  party  wall  a  part  of  the  way.  It 
is  a  familiar  rule  that  fixed  monuments,  certain  in  character, 
may,  in  a  given  case,  control  courses  and  distances.  But  this 
rule  only  obtains  when  it  is  necessary  to  correct  mistakes,  and  de- 
termine the  particular  land  conveyed ;  and,  as  the  monuments  are 
usually  certain,  they  ordinarily  govern.     Davis  v.  Rainsford,  17 

Effect  of  Projecting  ok  Enchoactiino  Wall  on  Marketablsness  of 
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building  on  the  old  foundation,  and  this  is  the  case  although  the  party  wall 
was  not  completely  destroyed. 

Heartt  v.  Kruger,  121  N.  Y.  386;  24  N.  E.  8^1. 

c.  Encroachment  upon  street  or  hightoay. 

Where  the  encroachment  clearly  exists  without  municipal  sanction  and  a 
remedy  therefor  lies  in  the  municipality,  there  appears  to  be  little,  if  any, 
difference  in  the  effect  upon  title  betwen  such  an  encroachment  and  one  upon 
private  premises. 

Sasserath  v.  Metzgar,  30  Abb.  N.  C.  407 ;  58  St.  Rep.  804 ;  27  Supp.  959. 

Smitheri  v.  Steiner,  13  Misc.  517;  68  St  Rep.  406;  34  Supp.  678;  2  Ann. 
Cas.  174. 

But  a  title  will  not  be  deemed  unmarketable  so  that  a  purchaser  of  the 
premises  will  be  relieved  from  consummating  his  purchase,  where  the  testi- 
mony of  surveyors  as  to  the  alleged  encroachment  is  conflicting,  and  at  most 
such  encroachment  is  slight,  and  it  further  appears  that  the  building  was 
erected  under  the  direction  of  the  building  department  of  the  city. 

Sasserath  v.  Metzgar,  30  Abb.  N.  C.  407 ;  58  St.  Rep.  804;  27  Supp.  959. 

An  extension  of  the  front  wall  of  a  building  upon  the  street  of  2l^  to  3% 
inches  constitutes  a  substantial  encroachment,  and,  in  the  absence  of  facts 
establishing  an  estoppel  against  the  municipality,  the  same  constitutes  a  suf- 
ficient excuse  for  refusing  to  complete  a  contract  of  sale  of  the  premises  in 
question. 

Smithers  v.  Steiner,  13  Misc.  517;  68  St.  Rep.  406;  34  Supp.  678;  2  Ann. 
Cas.  174. 
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Mas8.  207.  This  rule  of  construction  is  invoked  in  order  to  give 
effect  to  the  intention  of  the  parties,  and  it  does  not  obtain  when 
the  description  by  metes  and  bounds  is  definite  and  certain,  and 
clearly  indicates  the  land  intended  to  be  conveyed.  Burnett  v. 
Wadsworth,  67  N.  Y.  634.  When  the  land  intended  to  be  con- 
veyed may  be  located  with  certainty,  any  addition  of  false  or 
mistaken  particulars  may  be  rejected.  Hathaway  v.  Power,  6 
.  Hill,  453 ;  Robinson  v.  Kime,  70  N.  Y.  147.  While  a  general 
description  of  land  will  generally  carry  with  it  as  a  part  of  the 
grant  all  things  appurtenant  to  the  property  conveyed,  yet  where 

Effect  of  Projeotino  ob  Encroaching  Wall  on  Markbtarlbnbss  op 
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Where  buildings  have  encroached  for  many  years  upon  a  street  without  ob- 
jection on  the  part  of  the  municipal  authorities,  and  the  extent  of  the  en- 
croachment is  such  that  it  is  not  probable  that  an  objection  will  be  taken^ 
and  it  further  appears  that  certain  statutory  provisions  prohibit  the  removal 
of  the  encroaching  wall,  an  objection  to  the  title,  baaed  upon  such  encroach- 
ment, will  not  be  sustained. 

Merges  v.  Ringler,  34  App.  Div.  415;  88  St.  Rep.  280;  64  Supp.  280. 

The  title  to  premises  cannot  be  considered  unmarketable  by  reason  of  the 
fact  that  a  stoop  at  the  front  of  the  building  extends  fifteen  feet  into  the 
street,  where  such  stoop  has  existed  in  its  present  condition  for  upwards  of 
forty  years  without  objection  on  the  part  of  the  municipality,  or  any  of  the 
adjoining  property  owners,  especially  where  the  proposed  conveyance  does 
not  purport  to  convey  the  right  to  so  continue  the  use  of  the  street,  and  there 
is  no  deficiency  in  the  quantity  of  land. 

Levy  V.  Hill,  50  App.  Div.  294;  97  St.  Rep.  1002;  63  Supp.  1002. 

d.  Encroachment  hy  walla  of  other  premises, 

A  purchaser  is  justified  in  refusing  to  consummate  a  contract  for  the  pur- 
chase of  a  vacant  lot  on  the  ground  that  the  building  of  an  adjoining  owner 
encroaches  thereon  an  inch  and  a  half  along  about  three-fourths  of  the  depth 
of  the  lot. 

Place  V.  Dudley,  41  App.  Div.  540;  92  St.  Rep.  671;  58  Supp.  671. 

In  the  absence  of  evidence  showing  the  actual  impairment  of  the  value  of 
premises,  an  encroachment  of  an  adjoining  building  one-half  an  inch  on  the 
premises  purchased  will  not  relieve  the  purchaser  from  carrying  out  his  con- 
tract. 

Merges  v.  Ringler,  34  App.  Div.  415;  88  St.  Rep.  280;  54  Supp.  280. 
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the  conveyance  is  by  metes  and  bounds  no  land  except  such  as  is 
embraced  therein  is  conveyed.  Parsons  v.  Johnson,  68  N.  Y.  62. 
As  to  the  conveyance  of  easements  the  general  rule  is  that,  where 
reference  is  made,  as  by  bounding  upon  a  way,  or  designating  a 
particular  thing,  if  the  easement  is  one  of  necessity,  it  will  al- 
ways pass;  if  of  convenience  merely,  it  will  usually  pass  if  of 
value  to  the  estate  granted,  and  may  fairly  be  comprehended 
within  the  terms  of  the  grant,  or  implied  by  acts  of  the  parties. 
Kanscht  v.  Wright,  9  App.  Div.  108 ;  75  St.  Eep.  669 ;  41  Supp. 
108,  affirmed  on  appeal,  162  N.  Y.  632;  57  N.  E.  1122;  2 
Washb.  Keal  Prop.  p.  301  et  seq.  Making  application  of  these 
rules,  it  is  quite  evident  in  this  case  that  the  description  of  the 
land  conveyed  is  absolute  and  certain.  The  courses  and  dis- 
tances specified  are  in  no  wise  ambiguous,  are  not  the  subject  of 
dispute,  and  embrace  within  the  boundaries  all  of  the  land  in- 
tended to  be  conveyed.  If  the  line  is  made  to  run  through  the 
party  wall,  then  it  deviated  from  the  straight  line,  and  embraces 
more  land  than  is  inclosed  within  the  specified  boundaries. 
There  can  be  little  doubt  as  to  what  the  parties  intended ;  .and 
merely  saying  that  it  runs  through  the  center  of  a  party  wall, 
when  it  cannot  be  made  so  to  do  except  by  a  varying  and  waver- 
ing line,  ought  not  to  control  where  the  straight  line  corresponds 
with  all  the  descriptions  contained  in  all  the  deeds  dividing  this 
particular  plot  of  ground.  There  was  nothing  to  show  that  the 
wall  was  intended  to  be  established  as  a  monument,  while  the 
rule  which  governs  the  rights  and  liabilities  of  the  respective 
owners  excludes  such  construction.  There  is  no  covenant  that 
the  party  wall  shall  remain  upon  the  land,  and  there  is  no  agree- 
ment between  the  parties  fixing  their  rights  and  liabilities  there- 
in. It  does  not,  therefore,  constitute  an  incumbrance  upon  the 
land,  nor  does  the  right  to  have  it  remain  continue  as  a  covenant 
running  with  it.  O'Neil  v.  Van  Tassel,  137  N.  Y.  297 ;  33  N. 
E.  314 ;  50  St.  Rep.  662.  When  a  party  wall  ceases  to  exist,  the 
title  to  the  property  upon  which  the  same  stands  is  freed  of  the 
easement,  and  is  restored  to  its  primal  condition.  Sherred  v. 
Cisco,  4  Sandf .  480 ;  Heartt  v.  Kruger,  supra.  Concededly,  the 
defendant  has  no  title  to  the  land  upon  which  the  wall  stands,  or 
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the  intervening  space  between  it  and  his  land.  The  description 
contained  in  his  deed  is  fixed  and  certain,  and  it  controls  his  right. 
The  deed  of  the  owner  of  lot  Ko.  1  is  also  fixed  by  metes  and 
bounds,  and  the  plot  intended  to  be  conveyed  is  certain ;  but  if 
the  course  be  changed  to  run  through  the  center  of  the  wall,  then 
upon  its  destruction  the  defendant  or  his  grantee  would  take  the 
intervening  space  between  his  line  and  the  center  of  the  party 
wall,  for,  if  this  line  controls,  then  he  will  take  because  he  has 
title,  and  his  property  right  would  attach  upon  the  removal  of 
the  wall.  We  do  not  think  that  the  recital  in  the  deed  that  the 
line  was  through  the  center  of  the  party  wall  is  conroUing  of  the 
otherwise  fixed  boundary,  and  it  may,  therefore,  be  rejected  as 
constituting  a  boundary.  As  the  description  is  certain  by  the 
metes  and  bounds,  and  the  land  intended  to  be  conveyed  is  cer- 
tainly known,  and  is  embraced  therein,  it  should  control.  This 
leads  us  to  the  conclusion  that  the  plaintiff  was  entitled  to  recover 
the  money  paid. 

The  judgment  should  therefore  be  affirmed|  with  costs.     All 
concur. 
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STEINHAKDT  et  al.  v.  BAKER 

[16S  N.  Y.  UO;  57  N.  E,  529.] 

(Court  of  Appeals,  June  12,  1900,) 

1.  Summons — Substituted  Service — Infants. 
The  provisions  of  laws  of  1853, chapter  511  (Code  of  Civ.  Pro.  S§  435-437), 
for  substituted  service  on  "any  defendant"  residing  in  the   state,  who 
cannot  be  found,  or,  if  found,  evades  service,  applies  to  infants  as  well 
as  adults. 

*.  Same — ^Prevention  of  Service  by  Mother. 
The  act  of  a  mother  in  preventing  service  of  process  on  her  infant  children 
residing  with  her  constitutes  an  evasion  of  service  and  warrants  an  or- 
der for  substituted  service  on  the  infants. 

3.  Same — ^Mode  of  Service. 
A  substituted  service  on  infants  residing  with  their  mother  was  sufficient, 
where  the  summons  was  served  on  her,  although  the  order  directing  the 
substituted  service  followed  the  statute  literally  and  did  not  in  terms 
require  service  on  her. 

Note. — Substituted  Service  of  Summons. 

a.  The  statute. 

b.  In  general. 

c.  Grounds  for  order. 

d.  Sufficiency  of  affidavits. 

e.  Mode  of  service  of  papers, 

i.  Defendant's    time    to    appear. 


a.    The  statute. 

The  original  statute  authorizing  substituted  service  was  Laws  of  1853, 
chap.  511,  the  provisions  of  which  are  substantially  embraced  in  the  Code  of 
Civil  Procedure,  SS  435^37,  as  follows. 

Section  435    (amended  1877,  1880)  Substituted  service  upon  a  resident. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order  for  the  serv- 
ice thereof  upon  a  defendant  residing  within  the  State,  may  be  made  by  the 
court  or  a  judge  thereof,  or  the  county  judge  of  the  county  where  the  action 
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4.  Jurisdiction — ^Pbesumftion. 
When  the  judgment  of  a  court  of  general  common  law  jurisdiction  is  chal- 
lenged, it  will  be  presumed  that  the  summons  was  properly  served  on  the 
defendants. 


Appeal  from  supreme  court,  appellate  division,  first  depart- 
ment. 

Action  by  Dauphine  Steinhardt,  and  others,  as  executors  of 
Morris  Steinhardt,  deceased,  against  John  O.  Baker.  From  a 
judgment  of  the  appellate  division  (25  App.  Div.  197;  83  St. 
Rep.  357;  49  Supp.  367)  affirming  a  judgment  of  the  special 
term  dismissing  the  complaint  on  the  merits,  without  prejudice, 
plaintiffs  appeal.     Ajfirmed, 

Substituted  Sebvicb  of  Summons, — continued. 

is  triable,  upon  satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where  the  defend- 
ant resides,  that  proper  and  diligent  efifort  has  been  made  to  serve  the  sum- 
mons upon  the  defendant,  and  that  the  place  of  his  sojourn  cannot  be  ascer- 
tained, or  if  he  is  within  the  State,  that  he  avoids  service,  so  that  personal 
service  cannot  be  made. 

Section  436.  The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if  upon  reasonable  application,  ad- 
mittance can  be  obtained,  and  such  person  found  who  will  receive  it;  or  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by  afi&xing  the 
same  to  the  outer  or  other  door  of  the  defendant's  residence^  and  by  deposit- 
ing another  copy  thereof,  properly  inclosed  in  a  post-paid  wrapper  addressed 
to  him,  at  his  place  of  residence,  in  the  post  office  at  the  place  where  he  re- 
sides ;  or  upon  proof  being  made  by  affidavits  that  no  such  residence  can  be 
found,  service  of  the  summons  may  be  made  in  such  manner  as  the  court  may 
direct. 

Section  437.  The  order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed  and  the  service  must  be  made,  within  ten  days  after  the  order  is 
granted;  otherwise  the  order  becomes  inoperative.  On  filing  an  affidavit 
showing  service  according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedings  may  be  taken  thereupon,  as  if  it  had  been  served  by 
publication,  pursuant  to  an  order  for  that  purpose,  made  as  prescribed  in 
the  next  section. 
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Argued  before  Parkeb,  C.  J.,  and  Gray,  Bartlett,  Vann, 
CuxLEN,  and  Werner,  JJ. 

Nathan  Ottinger,  for  appellants. 

Charles  E,  Miller ,  for  respondent. 

Martin,  J.  The  action,  when  commenced,  was  by  a  vendee 
of  real  estate  to  compel  the  vendor  to  specifically  perform  a  con- 
tract entered  into  between  them,  or,  in  ease  it  could  not  be  per- 
formed, to  recover  the  amount  paid  thereon,  with  damages  for  its 
breach.  On  November  8,  1895,  the  parties  entered  into  a  con- 
tract by  which  the  defendant  agreed  to  sell,  and  the  plaintiffs' 
testator  to  purchase,  certain  real  estate  in  the  city  of  New  York 

Substituted  Service  of  Summons, — continued. 

b.  In  general. 

By  Chap.  212  of  laws  of  1863,  the  Act  of  1853  was  amended  so  as  to  exempt 
Boldiers  and  sailors  from  substituted  service  except  in  partition  actions  and 
other  actions  in  which  no  personal  claim  was  made  'and  an  order  for  such 
aervice  would  not  stand  unless  the  affidavits  on  which  it  was  granted  showed 
that  the  defendant  was  not  a  soldier  or  sailor  or  that  the  action  was  parti- 
tion or  some  other  in  which  no  personal  claim  was  made  against  the  defend- 
ant. 

Gere  v.  Gundlach,  57  Barb.  13. 

In  McCarthy  v.  McCarthy,  56  How.  Pr.  418,  an  order  was  sustained  which 
was  made  under  the  Code  of  Civil  Procedure,  Sept.  4,  1877,  although  the 
efforts  to  make  personal  service  were  prior  to  Sept.  1st,  1877,  when  such  code 
took  effect,  and  some  slight  changes  in  the  form  of  the  summons  were  made 
in  accordance  with  the  requirements  of  that  code. 

The  order  authorizing  substituted  service  is  not  an  order  which  grants  a 
provisional  remedy  within  the  meaning  of  §  772  of  the  Code  of  Civil  Pro- 
cedure, which  prescribes  the  procedure  by  which  orders  should  be  vacated  or 
modified. 

McCarthy  v.  McCarthy,  13  Hun,  579. 

Substituted  service  is  the  equivalent  of  service  by  publication  under  §  399 
of  the  Code  of  Civil  Procedure  in  defeating  the  statute  of  limitations,  such 
section  providing  that  the  issuing  of  the  summons  to  the  sheriff  before  the 
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for  the  price  of  $65,000 ;  the  testator  paying  $2,000  to  apply 
thereon.  On  January  13,  1896,  the  time  ultimately  fixed  for 
the  completion  of  the  contract,  the  defendant  tendered  the  plain: 
tiff  a  deed  of  the  premises  which  was  in  proper  form*  If  the  de- 
fendant's title  was  good,  the  plaintiff  was  ready  and  willing  to 
pay  the  remainder  of  the  purchase  price,  but  he  objected  to  the 
title  upon  the  ground  that  it  was  unmarketable.  It  was  derived 
through  a  sale  in  foreclosure  made  in  1877  in  the  action  of  Free- 
man against  Bull,  and  the  plaintiff  claims  that  the  defendant's 
title  is  invalid  because  the  court  had  no  jurisdiction  of  certain  in- 
fant defendants.  When  the  foreclosure  action  was  instituted, 
William  Fitzpatrick  held  the  title  to  the  land  subject  to  the 
mortgage  foreclosed.  He  and  his  wife  were  made  parties  de- 
fendant, and  were  duly  served  with  a  copy  of  the  summons ;  but, 
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cause  of  action  is  barred,  followed  by  first  publication  within  60  days  there- 
after, shall  prevent  the  cause  of  action  from  outlawing. 

Clare  v.  Lockard,  16  St.  Rep.  739;  21  Abb.  N.  C.  173;  13  Civ.  Pro.  278. 

Under  the  original  statute  providing  for  substituted  service  Chapter  511 
of  the  Laws  of  1853,  such  service  was  declared  to  be  the  equivalent  of  per- 
sonal service,  but  S  437  of  the  Code  of  Civil  Procedure  changes  this  and  de- 
clares that  upon  substituted  service  the  same  proceedings  may  be  taken  as 
if  service  had  been  by  publication. 

Id. 

Under  §  1670  of  the  Code  of  Civil  Procedure  which  provides  that  a  notice 
of  pendency  filed  before  service  of  the  summons  shall  cease  to  be  effective 
unless  personal  service  or  the  commencement  of  publication  of  the  summons 
occur  within  60  days  after  filing,  substituted  service  was  held  equivalent  to 
personal  service. 

Ferris  v.  Plummer,  12  St.  Rep.  652;  46  Hun,  515;  13  Civ.  Pro.  389;  28 
Week.  Dig.  123. 

In  the  case  last  cited  it  would  have  answered  the  purposes  of  justice  as 
well  and  would  have  been  a  more  consistent  construction  to  have  held  that 
substituted  service  was  the  equivalent  of  service  by  publication. 

From  this  latter  view  even  Pratt,  J.,  dissented  on  the  authority  of  Bogart 
V.  Swezy,  26  Hun,  463,  saying,  "It  is  difficult  to  see  why  substituted  service 
should  not  be  regarded  as  good  as  service  by  publication,  but  that  matter  is 
left  out  of  the  Code  in  cases  of  attachment  and  foreclosure.    It  may  have 
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before  judgment,  William  died,  leaving  six  infant  children. 
Proceedings  were  then  taken  to  make  the  infants  parties,  and 
whether  they  were  sufficient  to  accomplish  that  result  is  the  prin- 
cipal question  involved  on  this  appeal.  The  only  substantial  ob- 
jections to  the  title  were  based  upon  the  following  alleged  defects 
in  the  foreclosure  action :  (1)  That  the  summons  was  never 
legally  amended  so  as  to  make  the  infants  proper  parties;  (2) 
that  the  statute  under  which  substituted  service  of  the  summons 
was  made  did  not  apply  to  infants;  (3)  that  the  order  directing 
such  service  did  not  provide  that  a  copy  should  be  served  upon 
the  parent,  guardian,  or  other  person  with  whom  they  resided ; 
(4  )that  no  copy  of  the  summons  was  served  upon  such  parent, 
guardian,  or  other  person;  and  (5)  that  there  was  no  sufficient 
proof  of  such  service.  There  were  other  objections  to  the  title, 
^__ « 
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been  an  oversight  on  the  part  of  the  codifierB  or  the  court  may  have  been 
mistaken  in  construing  the  section,  but  while  that  construction  remains  un- 
controlled by  the  determination  of  a  higher  court,  we  should  not  be  war- 
ranted in  requiring  a  purchaser  to  take  a  title  against  which  that  authority 
could  be  quoted." 

Under  the  original  act  of  1853,  which  allowed  substituted  service  when  the 
defendant  could  not  be  found,  or  if  found  evaded  service,  it  was  held  that 
the  refusal  of  the  wife  of  a  defendant  to  permit  access  to  her  husband  for  the 
purpose  of  making  personal  service,  because  of  his  illness,  justified  an  order 
for  substituted  service  on  the  ground  that  he  could  not  be  "found"  but  not 
on  the  ground  that  such  action  of  the  wife  constituted  an  evasion  of  service 
by  the  defendant. 

Carter  ▼.  Youngs,  42  Super.  169. 

In  the  case  last  cited,  Curtis,  Ch.  J.,  dissented  from  the  view  that  there 
was  not  an  evasion  of  service  and  deemed  the  order  proper  on  that  ground. 

The  statutes  authorizing  substituted  service  are  not  in  violation  of  the 
federal  or  state  constitutional  provisions  that  a  person  shall  not  be  deprived 
of  his  property  without  due  process  of  law. 

Continental  Nat  Bank  v.  Thurber,  74  Hun,  632 ;  57  St.  Rep.  226;  26  Supp. 
956. 

Misnomer  of  the  plaintiff  in  the  summons  and  a  variance  from  the  name 
of  the  plaintiff  f  n  the  order  for  substituted  service  does  not  vitiate  such  serv- 
ice and  could  be  corrected  ex  parte  by  the  plaintiff  if  the  defendant  did  not 
appear,  and  upon  motion  after  appearance  the  plaintiff  should  be  permitted 
VIII.  N.  Y.  A.  C.  2 
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but  the  special  term  and  appellate  division  have  correctly  held 
that  they  were  waived,  and,  besides,  they  were  substantially 
abandoned  upon  the  argument.  Thus,  the  only  practical  ques- 
tion is  whether  the  court  in  the  foreclosure  action,  obtained 
jurisdiction  of  the  infant  defendants  who,  after  the  death  of 
their  father,  were  sought  to  be  made  parties.  They  were 
brought  into  the  action  by  an  amendment  of  the  summons, 
complaint,  and  notice  of  the  object  of  the  action.  The  serv- 
ice upon  them  was  the  substituted  one  provided  by  chap- 
ter 511  of  the  Laws  of  1853.  That  statute  provided  for  sub- 
stituted service  where  any  defendant  residing  in  the  state  could 
not  be  found,  or,  if  found,  avoided  or  evaded  service.  The  a|>- 
pellants  contend  that  this  statute  did  not  apply  to  infants,  espe- 
cially when  they  were  of  tender  years,  as  they  could  neither  avoid 
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to  correct  the  misnomer  in  the  summons  upon  proper  terms,  and  if  the 
plaintiff  neglects  to  take  advantage  of  such  permission,  the  misnomer  will 
be  available  to  the  defendant  bv  answer. 

Farrington  v.  Muchmore,  52  App.  Div.  247;  99  St.  Rep.  432;  65  Supp. 
432;  Rev'g  30  Misc.  218;  96  St.  Rep.  165:  62  Supp.  165. 

A  corporation  cannot  conceal  itself  with  intent  to  evade  service  of  proceh* 
so  as  to  justify  an  order  for  substituted  service. 
Hahn  v.  Anchor  Steamship  Co.  2  City  Ct.  Rep.  25. 

c.  Grounds  for  order. 

The  order  is  unauthorized  if  the  place  of  the  defendant's  sojourn  with 
out  the  state  is  known. 

Jones  v.  Derby,  1  Abb.  Pr.  458. 
Foot  v.  Harris,  2  Abb.  Pr.  454. 
Smith  V.  Fogarty,  6  Civ.  Pro.  366. 

The  mere  fact  that  the  defendant  is  outside  of  the  state  will  not  warrant 
substituted  service,  but  it  must  appear  that  the  defendant  cannot  be  found 
anywhere. 

Collins  V.  Campfield,  9  How.  Pr.  519. 

It  must  be  shown  that  the  place  of  the  defendant's  sojourn  cannot  be  as- 
certained and  where  it  appears  that  the  defendant  is  a  well  known  theatri- 
cal manager  on  the  road  with  his  company  which  has  dates  for  the  summei 
season  in  the  principal  cities  of  the  Union,  and  that  the  defendant  is  not 
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nor  evade  service.  The  proof  upon  which  the  order  for  substi- 
tuted service  was  obtained  disclosed  that  while  the  infants  re- 
sided and  were  in  the  city  of  New  York  their  mother  kept  them 
from  the  presence  of  the  officer  who  sought  to  serve  the  summons, 
and  that  they  thereby  avoided,  or  were  caused  to  avoid  or  evade, 
such  service.  The  various  questions  in  this  case  have  been  so 
fully  considered  by  the  court  below  that  but  little  remains  to  be 
discussed  or  determined  by  this  court.  But  for  the  fact  that 
the  questions  are  novel,  and  have  never  been  directly  passed  upon 
by  us,  we  should  affirm  upon  the  opinions  below.  We  shall, 
however,  content  ourselves  with  briefly  stating  our  conclusion  up- 
on such  of  the  questions  as  seem  to  merit  consideration. 

1.  Did  the  statute  of  1853  apply  to  infant  defendants  ?     It 
provided  for  a  substituted  service  upon  any  defendant  residing 
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seeking  to  avoid  service  of  process,  but  is  attending  to  his  legitimate  busi- 
ness, an  order  for  substituted  service  cannot  be  sustained. 
Ottman  v.  Daly,  7  Supp.  897 ;  17  Civ.  Pro.  62. 

The  fact  that  if  the  plaintiff  could  not  take  advantage  of  substituted  serv- 
ice, the  cause  of  action  will  be  barred  by  the  statute  of  limitations,  in  no 
-wise  affects  the  question. 

The  order  is  justified  if  the  defendant  has  remained  away  from  his  resi- 
dence and  left  no  one  to  represent  him  or  give  information  as  to  his  wherea- 
bouts. 

Continental  Nat.  Bank  v.  Thurber,  74  Hun,  632;  57  St.  Rep.  226;  26  Supp. 
956. 

d.  Sufficiency  of  affidavits. 

An  affidavit  is  sufficient  to  warrant  an  order  for  substituted  service  which 
shows;  ''that  the  deponent  used  all  proper  and  diligent  means  and  efforts 
to  serve  the  said  papers,  by  continuously  and  repeatedly  endeavoring  to  find 
■aid  defendant  and  by  visiting  the  various  places  which  he  was  accustomed 
to  frequent;  that  on  several  occasions  the  deponent  called  at  the  said  defend- 
ant's residenoei,  but  was  told  by  the  persons  in  charge  that  he  was  not  at 
home  and  that  they  did  not  know  when  he  would  be  at  home;  that  the  de- 
ponent could  not  ascertain  when  he  would  be  at  home."  and  it  fuither  ap- 
pears by  another  affidavit  that  the  defendant  was  neither  soldier  nor  sailor. 

Na^e  Y.  Taggart,  4  Abb.  N.  C.  144. 
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in  the  state  who  could  not  be  found,  or,  if  found,  avoided  or  evad- 
ed servioe.  The  words  "any  defendant"  were  certainly  broad 
enough  to  include  infants,  and,  as  the  statute  made  no  exception 
as  to  them,  we  think  it  applied  to  infants  as  well  as  adults.  The 
principle  of  Wheeler  v.  Scully,  50  N.  Y.  667,  is  to  that  effect 
In  that  case  it  was  objected  that  the  Code  relating  to  servioe  by 
publication  upon  unknown  owners  did  not  apply  to  infants,  but 
the  court  held  the  objection  invalid,  and  that  infants  were  bound 
by  the  provisions  of  the  Code,  as  it  made  no  exception  as  to  them. 
2.  Did  the  act  of  the  infants'  mother  in  preventing  the  officer 
from  serving  the  summons  upon  them  amount  to  an  avoidance  or 
evasion  of  service,  within  the  meaning  of  the  statute  ?  In  Car- 
ter V.  Youngs,  42  Super.  Ct.  169,  where  a  wife  refused  to  permit 
the  service  of  process  upon  her  husband,  who  was  sick,  and  an 
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In  the  case  last  cited  it  was  objected  that  the  allegations  relating  to  ef- 
forts made  to  serve  the  defendant  personally  were  too  general  and  that  the 
order  for  substituted  service  did  not  recite  that  from  the  affidavits  alone  it 
appeared  satisfactorily  to  the  court  that  it  was  a  case  for  substituted  serv- 
ice, but  both  objections  were  overruled. 

All  that  is  required  is  that  such  a  showing  should  be  made  that  the  justice 
to  whom  the  application  for  substituted  service  is  made  can  judicially  de- 
termine that  "satisfactory  proof  is  before  him  of  the  facta  which  authorize 
the  order. 

McCarthy  v.  McCarthy,  16  Hun,  646,  aff'd  84  N.  Y.  671. 

It  sufficiently  appears  that  proper  and  diligent  effort  has  been  made  to 
serve  the  summons  personally  so  as  to  warrant  the  making  of  an  order  for 
a  substituted  service  where  the  return  of  the  sheriff  shows  that  he  repeatedly 
called  at  the  residence  of  the  defendant  and  was  unable  to  find  her  and  that 
he  was  told  on  each  occasion  that  the  defendant  was  not  in  and  that  he  was 
not  able  to  serve  the  summons  personally;  and  it  further  appearing  that 
the  plaintiff's  attorney  also  went  with  the  summons  to  the  defendant's  resi- 
dence and  was  unable  to  find  the  defendant  and  was  informed  that  the  de- 
fendant had  gone  away  to  be  gone  for  some  time,  and  that  his  informant  did 
not  care  to  say  where  she  had  gone  or  when  she  would  return,  that  the  de- 
fendant had  received  all  mail  matter  previously  sent  to  her  and  would  re- 
ceive such  matters  thereafter. 

Phillips  v.  Winne,  47  St.  Rep.  412;  20  Supp.  49. 

The  fact  of  the  defendant's  residence  being  established  it  is  enough  that 
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order  for  substituted  service  was  obtained,  it  was  held  that  the 
act  of  the  wife  was  to  be  attributed  to  her  husband,  and  constitut- 
ed an  avoidance  or  evasion  of  service.  .  We  think  that  case  was 
correctly  decided,  that  the  principle  is  applicable  to  the  case  un- 
der consideration,  and  that  the  act  of  the  infants'  mother  in  pre- 
venting service  upon  them  amounted  to  an  avoidance  or  evasion 
of  service,  under  the  statute.  There  are  other  cases  where  the 
acts  of  a  parent  or  guardian  are  regarded  as  those  of  the  infants, 
especially  if  non  sui  juris,  of  which  actions  for  negligence  may  be 
regarded  as  a  type.  Morrison  v.  Erie  Kailway  Co.,  56  N.  Y. 
302. 

3.  The  claims  that  the  order  directing  substituted  service  did 
not  provide  that  a  copy  should  be  served  upon  the  parent,  and 
that  no  copy  was  served,  are  not  sustained  by  the  record.  The 
order  followed  the  statute  literally,  and  although  it  did  not,  in 
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the  other  facta  specified  in  the  statute  are  shown  to  the  satisfaction  of  the 
judge  granting  the  order  for  substituted  service. 
Haswell  ▼.  Lincks,  87  N.  Y.  637. 

The  statement  in  an  affidavit  that  the  defendant  could  not  be  found  in  this 
state,  does  not  vitiate  the  affidavit,  and  is  in  fact  some  evidence  to  prove 
that  the  defendant  could  not  be  found  any  where. 

Simpson  v.  Burch,  4  Hun,  315. 

The  judge  making  the  order  for  substituted  service  having  determined 
that  sufficient  facts  are  shown  to  warrant  the  order,  such  determination  be- 
comes res  adjudicata  and  although  erroneously  granted  the  order  is  not 
void  and  can  only  be  impeached  on  a  direct  application  for  that  purpose. 

Morange  v.  Morris,  32  Barb.  650. 

Wood  V.  KroU,  43  Hun,  328 ;  4  St.  Rep.  622 ;  25  Week.  Dig.  550. 

In  the  report  of  Baker  v.  Stephens,  10  Abb.  Pr.  (N.  S.)  1,  the  affidavits 
which  were  held  to  show  necessary  diligence  to  find  defendant  and  the  eva- 
sion of  service  on  his  part  are  given  in  full,  pp.  13-16. 

e.  Mode  of  service  of  papers. 

The  order  must  follow  the  statute  closely  as  to  the  manner  of  making  the 
•ubstitnted  service. 

Foot  V.  Harris,  2  Abb.  Pr.  454. 

A  deposit  of  the  papers  in  the  post  office  is  required  only  in  the  event  of 
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express  terms,  require  service  upon  the  parent,  yet  the  record 
shows  that  the  amended  summons  was  served  upon  the  mother 
of  the  infants,  and  that  the  service  was  upon  her  as  the  parent  and 
person  with  whom  they  resided.  Nor  does  there  seem  to  be  any 
merit  in  the  suggestion  that  the  proof  of  service  upon  them  was 
insufficient  The  affidavit  in  the  record  shows  such  service,  and 
that  it  in  all  respects  conformed  to  the  requirements  of  the  stat- 
ute. Moreover,  the  action  of  foreclosure  was  in  the  supreme 
court, — a  court  of  general  common-law  jurisdiction.  Hence  the 
presumption  is  that  it  acted  in  accordance  with  the  rules  of  prac- 
tice governing  it,  and  did  not  act  imtil  every  prerequisite  pre- 
scribed by  the  law  had  been  complied  with.  It  is  also  to  be  pre- 
siuned  that  its  powers  had  been  properly  invoked  in  a  suitably 
or  proper  manner,  and  that  its  process  had  been  properly  served 
on  the  defendants.  Brown,  Jur.  §  28 ;  Potterv.  Merchants' Bank, 
28  K  Y.  641,  656;  Foot  v.  Stevens,  17  Wend.  483;  Smith  v. 
Central  Trust  Co.  of  New  York,  164  K  Y.  333,  48  N.  E.  563. 
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the  service  not  being  accomplished    by  gaining   admittance   to  defendant'? 
residence  and  leaving  them  with  a  person  of  proper  age. 
Overton  v.  Barclay,  69  St.  Rep.  716;  .35  Supp.  326. 

An  order  for  substituted  service  should  be  vacated  where  it  is  shown  that 
the  summons  was  directed  to  be  served  by  leaving  at  a  place  at  which  the 
defendant  did  not  reside  and  never  had  resided,  and  by  mailing  to  the  same 
place.  • 

Fisk  V.  Bennett,  69  Hun,  272;  63  St.  Rep.  309;  23  Supp.  471. 

f.    Defendant* 8  time  to  appear, 

A  defendant  served  by  substituted  service  is  not  in  default  until  the  ex- 
piration of  the  same  time  as  is  necessary  to  make  default  on  service  by  pub- 
lication. 

Smith  V.  Fogarty,  6  Civ.  Pro.  366. 

In  an  action  brought  against  two  joint  debtors,  upon  one  of  whom  the 
summons  is  served  personally  and  by  substituted  service  on  the  other,  judg- 
ment cannot  be  entered  against  either  until  the  time  to  answer  of  the  one 
upon  whom  substituted  service  was  made  has  expired. 

Orr  V.  McEwen,  16  Hun,  026. 
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We  think  there  waa  no  such  defect  in  the  action  of  foreclosure, 
either  of  parties  or  in  the  procedure,  as  to  justify  the  conclusion 
that  the  defendant's  title  was  not  a  good  and  marketable  one. 
That  the  plaintiffs'  testator  honestly  regarded  the  defendant's 
title  as  doubtful  or  unmarketable,  there  can  be  little  doubt,  as  the 
undisputed  proof  is  that  the  premises  were  worth  from  five  to  ten 
thousand  dollars  mo^e  than  he  agreed  to  pay,  and  he  had  already 
paid  on  the  contract  two  thousand  dollars.  Hence  no  motive 
existed  to  avoid  the  purchase,  except  upon  the  theory  that  the 
title  was  unmarketable.  The  court  below  refused  to  award  the 
plaintiffs'  testator  any  relief,  upon  the  ground  that  he  had 
broken  the  contract  by  not  accepting  the  deed  tendered,  and 
therefore  was  not  entitled  to  recover  the  purchase  money  paid, 
nor  to  a  specific  performance  of  the  contract,  as  it  was  first 
broken  by  him.  While  the  result  is  perhaps  imf ortunate  for  the 
estate  represented  by  the  plaintiffs,  still,  as  the  title  was  mar- 
ketable, the  conclusion  reached  by  the  courts  below  must  ,be  sus- 
tained.    The  judgment  should  be  affirmed,  without  costs. 

Judgment  affirmed. 

All  concur,  except  Vakw,  J.,  not  voting. 
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AENOLD  V.  rORD. 

15S  App.  Div.  25;  99  8t.  Rep,  528;  65  Bupp.  628.] 
[Supreme  Court,  Appellate  Division,  Third  Department,  June  28, 1900.) 

1.  Taxation — ^Dog  Tax — Localitt. 

Under  Laws  1892»  c.  686,  §§  110,  111,  providing  that  there  shall  be  levied 
and  collected  annually  a  certain  tax  on  dogs,  and  that,  if  payment  of 
such  tax  cannot  be  enforced,  it  shall  be  the  duty  of  the  collector  to  kill 
the  dog,  Buch  tax  is  collectible  in  the  town  where  the  dog  is  kept,  and 
not  necessarily  at  the  place  of  resideilce  of  the  owner. 

2.  Same — ^Refusal  to  Furnish  Description — ^Liability — Extent. 
Under  Laws  1892,  c.  686,  S  112,  providing  that  the  owner  of  every  dog  shall 

be  liable  to  a  tax,  and  that,  whenever  required  by  any  assessor,  he  shall 

Note. — Tax  on  Bogs. 

The  County  Law  (L.  1892,  chap.  686),  provides,  §  112:  The  owner  and 
possessor  of  every  dog  liable  to  such  tax  shall  whenever  required  by  any  as- 
sessor, deliver  to  him  a  written  description  of  every  such  dog  owned  or  pos- 
sessed by  him.  For  every  neglect  or  refusal  so  to  do,  and  for  every  false 
statement  made  in  any  description  so  furnished,  he  shall  forfeit  five  dollars, 
to  be  recovered  by  the  supervisor  of  the  town.  §  113  .  .  .  and  if  any 
person  duly  assessed,  shall  refuse  or  neglect  to  pay  the  tax  so  assessed,  with- 
in five  days  after  demand  thereof,  it  shall  be  lawful  for  any  person,  and  it 
shall  be  the  duty  of  the  collector  to  kill  the  dog  so  taxed. 

S  116.  In  any  action  brought  for  the  killing  of  any  dog,  it  shall  be 
incumbent  on  the  plaintiff  in  such  action  to  prove  that  the  tax  imposed  upon 
such  dog,  if  any,  by  the  provisions  of  this  article,  has  been  paid. 

Chapter  448  of  the  Laws  of  1896,  providing  that  every  person,  who  owns 
or  harbors  a  dog  within  the  corporate  limits  of  any  city  (except  BuflFalo) 
having  a  population  between  twenty  thousand  and  eight  hundred  thousand 
in  which  there  is  a  society  for  the  prevention  of  cruelty  to  animals,  shall 
procure  a  yearly  license  for  the  animal  upon  payment  o7  sum  of  one  dollar 
and  authorizing  the  destruction  of  an  unlicensed  dog,  is  constitutional. 

Evans  v.  Mohawk  &  H.  R.  Humane  Society,  20  Misc.  461 ;  80  St.  Rep.  232; 
46  Supp.  232. 

Fox  V.  Mohawk  &  H.  R.  Humane  Society,  20  Misc.  461 ;  80  St.  Rep.  232 ;  46 
Supp.  232. 
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fumlBh  a  written  description  of  every  dog  owned  by  him,  and  on  neglect 
or  refusal  to  do  so  he  shall  forfeit  $5,  a  judgment  for  $80  against  an 
owner  who  possessed  10  dogs,  for  one  refusal  to  furnish  such  description, 
was  erroneous,  since  the  penalty  is  $5  for  each  refusal  to  furnish  a  de- 
scription, and  not  for  each  dog  he  possessed. 

3.  Same — Penalty — Recovery — Actiok  by  Supebvisob. 

Under  Laws  1892,  c.  080,  §  112,  providing  that  every  owner  of  a  dog  shall 
be  liable  to  a  tax,  and  shall  furnish  a  description  of  every  dog  ownea 
by  liini,  on  application  of  the  assessors,  and  on  refusal  to  do  so  he  shall 
forfeit  $5,  to  be  recovered  by  the  supervisor  of  the  town,  the  supervisor 
can  maintain  an  action  in  his  own  name  to  recover  the  penalty.* 


'In  Griggs  v.  Griggs,  00  Barb.  287,  the  supervision  brought  an  action  to 
recover  certain  moneys  and  the  objection  was  raised  that  the  action  should 
have  been  begun  in  the  name  of  the  town.  In  that  case  there  were  two  ap- 
parently conflicting  statutes;  each  statute  leading  to  the  same  result  as  in 
case  in  text.  The  court  held  that  the  action  was  properly  brought  by  the 
supervisor  and  intimated  that  it  might  also  have  been  brought  in  the  name 
of  the  town. 

Tax  on  Dogs, — continued. 

On  appeal  in  the  two  cases  last  cited  the  appellate  division  reversed  the 
determination  made  as  above  by  the  trial  term  and  held  the  statute  uncon- 
stitutional because  depriving  the  owner  of  the  dog  of  his  property  without 
due  process  of  law  and  conferring  the  powers  of  government  on  a  privte  cor- 
due  process  of  law  and  conferring  the  powers  of  government  on  a  private  cor- 
poration.    25  App.  Div.  20;  82  St.  Rep.  025;  48  Supp.  025. 

In  Jordan  v.  McGill,  43  App.  Div.  204;  94  St.  Rep.  33;  00  Supp.  33,  it  was 
held  that  nothwithstanding  9  110  of  the  County  Law,  the  plaintiff  in  an  ac- 
tion to  recover  for  the  killing  of  a  dog  was  not  required  in  the  first  instance 
to  allege  or  prove  that  the  tax  had  been  paid  and  that  the  defendant,  hav- 
ing failed  to  specifically  raise  the  point  on  the  trial  before  the  justice  of  the 
peace  of  the  non-payment  of  such  tax,  could  not  for  the  first  time  raise  the 
point  on  appeal. 

In  the  case  last  cited  the  county  court  had  held  that  §  110  of  the  County 
Law  was  unconstitutional  but  the  appellate  division  found  that  the  appeal 
could  be  disposed  of  without  passing  upon  the  point  of  unconstitutionality 
and  made  no  determination  upon  that  phase  of  the  case.  The  opinion  of 
the  Monroe  County  Court  in  that  case  does  not  appear  to  be  elswhere  re- 
ported and  is  here  given  in  full. 

Sutherland,  Co.  J.: 
The  evidence  seems  to  warrant  the  conclusion  of  the  justice  that  the  de- 
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Appeal  from  Saratoga  county  court. 

Action  by  J.  Howard  Arnold,  as  supervisor  of  the  town  of 
Clifton  Park,  against  William  T.  Ford.  From  a  judgment,  af- 
firming a  judgment,  for  plaintiff,  entered  upon  the  verdict  of  a 
jury  in  justice's  court,  defendant  appeals.     Modified. 

Argued  before  Pabkeb^  P.  J.,'and  Kellogg,  Edwabds,  Msbt 
wiN^,  and  Smith,  JJ. 

John  Scanlon  {Edgar  T,  Brackett,  counsel) y  for  appellant. 

James  W.  Verbeck,  for  respondent. 

Kellogg,  J.  This  action  was  brought  in  a  justice's  court  to 
recover  the  forfeitures  claimed  by  plaintiff  for  a  refusal  by  de- 

Tax  on  Dogs,— continued. 

fendant,  without  just  cause  or  provocation,  shot  the  plaintiff's  dog;  and, 
under  the  well  known  rules  governing  the  review  of  judgments  rendered  by 
justices  of  the  peace,  this  court  cannot  say  that  upon  the  evidence  sub- 
mitted to  the  justice  the  amount  fixed  by  him  as  the  value  of  the  animal, 
$100.00  is  excessive.  But  the  return  on  appeal  does  not  show  that  plaintiff 
proved  on  the  trial  that  the  tax  upon  this  dog  had  been  paid.  Section  116, 
chap.  686,  L.  1892,  provides:  "In  any  action  brought  for  the  killing  of  any 
dog,  it  shall  be  incumbent  on  the  plaintiff  to  prove  that  the  tax  on  such 
dog  has  been  paid."  At  the  close  of  the  testimony  the  defendant  asked  for 
a  dismissal  of  the  complaint,  on  the  ground  that  plaintiff  had  failed  to 
show  facts  constituting  a  cause  of  action.  No  particular  reference  was 
made  to  the  failure  of  the  plaintiff  to  show  that  the  tax  had  been  paid,  and 
it  is  now  claimed  on  behalf  of  the  respondent  that  in  the  motion  for  non- 
suit the  defect  in  the  proof  should  have  been  pointed  out  so  that  it  might  be 
remedied,  and  pertinency  is  given  to  the  suggestion  by  certain  affidavits 
which  were  submitted  to  the  court  on  a  motion  to  procure  an  amended 
return,  which  showed  that  the  tax,  in  fact,  had  been  paid,  and  the  affiants 
claimed  that  the  statement  was  made  on  the  trial  by  the  plaintiff  that  the 
tax  had  been  paid.  This  assertion  of  the  plaintiff  as  to  the  correctness  of 
the  return  was  denied  in  counter-affidavits  and  the  matter  was  sent  back 
to  th^  justice,  for  him  to  certify  whether  any  evidence  on  that  point  was 
given  before  him,  and  in  the  certificate  made  by  the  justice  in  pursuance  of 
the  order  for  the  amended  return  he  states  as  follows:     ''I  have  no  cvi- 
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fendant  to  deliver  to  the  assessors  of  the  town  of  Clifton  Park  a 
written  description  of  each  dog  owned,  possessed,  or  harbored  by 
him.  The  request  for  such  description  was  made  in  writing,  and 
was  personally  served  upon  the  defendant  on  or  about  June  10, 
1898.  At  the  time  of  making  such  request  by  the  aosessors  of 
the  town  of  Clifton  Park,  the  defendant  was  in  possession  of  a 
number  of  dogs,  and  they  were  kept  on  his  farm  or  plae«  in  the 
town  of  Clifton  Park.  The  defendant  refused  to  furnish  the  in- 
formation demanded  by  the  assessors,  on  the  ground  that  he  (de- 
fendant) was  not  a  resident  of  the  town  of  Clifton  Park,  but  a 
resident  of  the  city  of  Cohoes,  and  neither  he  nor  the  dogs  were 
liable  for  the  dog  tax  sought  to  be  imposed,  or  imposed  by  stat- 
ute. 'No  question  is  raised  as  to  the  actual  situs  of  the  dogs. 
They  were  harbored  or  kept  for  the  most  part  of  the  year  in  the 

Tax  on  Dogs, — continued. 

dence  on  my  minutes  of  said  trial  that  plaintiff  testified  that  he  had  paid 
the  tax  on  said  dog,  and  I  have  no  recollection  of  ever  hearing  such  evi- 
dence; but  after  reading  the  annexed  affidavits  it  seems  to  me  probable  that 
such  evidence  might  have  been  given  on  said  trial,  by  the  plaintiff,  because 
on  the  cross-examination  of  the  plaintiff  by  Mr.  Harris  I  distinctly  remem- 
ber there  was  quite  a  jangle  of  words  between  the  opposite  counsel,  and 
plaintiff  might  have  so  testified."  In  view  of  the  contradictory  affidavits 
upon  the  motion  and  this  certification  by  the  justice,  whi^  has  been  quoted, 
I  think  it  would  be  improper  for  this  court  to  assume  that  the  statutory 
requirement  had  been  complied  witii  as  to  proof  of  the  payment  of  the  dog 
tax;  thfe  failure  to  make  such  proof  was  not  the  omission  to  supply  some 
incidental  feature  of  a  perfect  cause  of  action;  the  statute  destroys  tho 
cause  of  action  of  any  dog  owner  who  has  failed  to  pay  the  tax  when  due, 
and  I  am  not  sure  that  it  was  necessary  for  the  defendant  to  refer,  specifi- 
cally, to  the  failure  of  the  plaintiff  to  prove  the  payment  of  the  tax  in  order 
to  avail  himself  of  the  statute. 

Now,  it  becomes  necessary  to  determine  whether  this  arbitraiy  and 
sweepiig  denial  of  a  right  of  action  by  the  legislature  is  valid  and  enforce- 
able. In  determining  this  question  we  must  assume  that  the  plaintiff's  dog 
was  worth  one  hundred  dollars;  that  he  was  not,  by  reason  of  viciousnesa, 
a  dangerous  animal;  and  that  the  defendant  was  not  justified  in  shooting 
him.  Defendant  did  not  shoot  the  dog  because  the  tax  had  not  been  paid ; 
he  claimed  on  the  trial  that  the  reason  he  shot  him  was  because  plaintiff's 
dog  attacked  defendant's  do^:  but  all  disputes  as  to  which  was  the  aggres- 
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town  of  Clifton  Park,  and  were  there  at  the  time  the  assessors 
made  their  demand,  and  in  the  possession  of  the  defendant ;  and 
the  defendant  was  in  the  town  of  Clifton  Park  when  the  demand 
upon  him  was  made.  Sections  110  and  111  of  the  county  law 
chapter  686,  Laws  1892)  provide  for  a  "tag  on  dogs."  Where 
the  rate  of  taxation  is  not  fixed  by  the  board  of  supervisors  in  any 
county,  the  rate  is  arbitrarily  fixed  by  statute.  Section  111  pro- 
vides, "There  shall  be  annually  levied  and  collected  the  follow- 
ing tax  on  dogs  over  four  months  old."  Then  follows  the  specific 
rating  against  each  dog, — ^not  based  upon  valuation,  but  an  arbi- 
trary sum,  deijcndent  upon  sex,  and  the  number  possessed  or  har- 
bored. The  entire  law  seems  to  form  a  scheme  of  taxation  wholly 
different  from  the  general  scheme  of  taxation  of  personal  or  real 
property,  and  the  tax,  when  collected,  forms  a  special  fund  to  de- 

Tax  on  Dogs, — continued. 

sor  in  the  dog  fight  have  been  resolved  in  favor  of  the  plaintiff  by  the  jus- 
tice, and  we  cannot  assume  the  contrary  on  this  appeal.  Has  a  private  cit- 
izen, then,  who  is  not  acting  at  the  time  in  any  official  capacity,  a  right  ma- 
liciously and  wantonly  to  kill  any  dog  on  which  the  tax  for  the  current  year 
is  unpaid,  no  matter  how  valuable  the  dog  may  be?  It  seems  to  me  that  this 
question  must  be  answered  in  the  negative,  and  that  the  statute  permitting 
such  action  and  destroying  the  owner's  right  of  action,  violate  the  consti- 
tutional prohibition  against  depriving  a  citizen  of  his  property  without  due 
process  of  law  (N.  Y.  State  Const  art  1,  sec.  6).  It  is  true,  that  at  com- 
mon law  is  was  not  larceny  to  steal  a  dog;  and,  yet,  dogs  were  so  far  re- 
garded as  property  that  an  action  of  trover  could  be  brought  for  their  ccm- 
vcrsion.  This  strange  inconsistency  in  the  common  law,  under  which  owner- 
ship of  a  dog  was  protected  by  civil  remedies  and  no  prosecution  was  allowed 
for  the  theft  of  the  animal,  has  been  explained  by  the  fact  that  larceny  was 
punishable  by  death,  and  that  was  not  fit  that  a  human  life  should  be  for- 
feited for  a  dog ;  and,  yet,  a  dead  dog's  skin  was  the  subject  of  larceny,  and 
the  hawks  and  falcons  were  also,  because  these  birds  were  used  by  noblemen 
and  princes  for  hunting.  But  in  Mullaly  v.  People,  86  N.  Y.  365,  Judge 
Earl,  in  writing  for  the  court  of  appeals,  says:  "The  artificial  reasoning 
upon  which  these  rules  were  based  is  wholly  inapplicable  to  modern  society. 
Tempora  mutanter  et  leges  mutanter  in  illis.  Large  amounts  of  money  are 
now  invested  in  dogs  and  they  are  largely  the  subject  of  trade  and  traffic. 
In  many  ways  they  are  put  to  useful  service,  and  so  far  as  pertains  to  their 
ownership  as  personal  property,  they  possess  all  the  attributes  of  other  per- 
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fray  the  depredations  of  dogs  upon  sheep.  A  fair  construction  of 
the  law,  it  seems  to  me,  discloses  a  clear  intention  t(»  compel  the 
owner  or  possessor  of  a  dog  to  pay  the  tax  into  this  sheep  fund  in 
the  town  where  the  dog  is  kept,  and  to  pay  the  tax  once  each  year. 
If  the  payment  cannot  be  enforced,  then  it  is  made  the  duty  of 
the  collector  to  kill  the  dog.  This  clearly  shows  the  intention  of 
the  legislature  to  make  the  situs  of  the  dog,  for  the  purposes  of 
this  tax,  to  be  the  place  or  town  where  he  is  kept  or  harbored. 
That  this  differs  from  the  provision  of  the  law  which  requires  as- 
sessment for  personal  property  to  be  made  at  the  residence  of  the 
person  assessed,  and  not  elsewhere,  does  not  affect  the  construo- 
tion  to  be  given  to  the  law  where  a  different  purpose  and  a  differ- 
ent scheme  are  apparent,  as  here.  It  is  not  intended  to  be  a  per- 
sonal property  tax,  but  a  tax  upon  the  keeping  or  harboring  of 

Tax  on  Dogs,— continued. 

8ona]  property."  The  opinion  of  the  Mullaly  case  declares  the  status  of  the 
dog  as  property  to  be  the  same  as  that  of  any  other  chattel.  In  this  re- 
spect the  courts  of  this  state  differ  from  the  courts  of  many  of  the  states  of 
the  Union. 

In  relation  to  the  power  of  the  legislature  to  abridge  the  rights  of  the 
owner  by  statute  providing  for  the  summary  destruction  of  the  animal  in 
case  the  tax  is  not  paid  or  a  license  is  not  taken  out,  an  interesting  compari- 
son of  decisions  will  be  found  in  the  note  to  Graham  v.  Smith,  Greorgia  Su- 
preme Court,  40  Lawyers'  Reports  Annotated,  503.  The  statute  under 
which  the  defendant  seeks  to  obtain  a  reversal  of  this  judgment  does  not 
provide  for  any  notice  or  any  hearing  before  any  tribunal  as  a  condition  to 
the  forfeiture  of  a  right  of  action  for  the  killing  of  a  dog  on  which  the  tax 
has  not  been  paid;  the  forfeiture  attaches  the  instant  the  tax  becomes  pay- 
able. The  right  to  kill  the  animal  is  not  confined  to  public  officers  or  execu- 
tive agents;  if  valid  the  statute  justifies  any  person,  no  matter  how  malici- 
ous his  motive  may  be,  in  killing  any  dog,  however  valuable,  in  the  forenoon 
of  the  first  day  on  which  the  tax  becomes  payable. 

Such  a  statute  is  most  oppressive  in  its  operation ;  it  might  be  tl^e  instru- 
ment under  which  enmity  and  private  malice  could  seek  revenge,  and,  X  be- 
lieve, it  violates  the  constitutional  provisions  protecting  every  one  in  the 
enjoyment  of  his  property  until  it  is  taken  from  him  by  due  process  of  law. 
There  are  recent  decisions  in  this  State  sustaining  this  view.  In  People  e; 
rel.  Shand  v.  Tighe,  9  Misc.  607;  61  St  Rep.  669;  30  Supp.  368;  a  writ  of 
prohibition  was  issued  by  the  Supreme  Court,  Mr.  Justice  Gajmor  presiding 
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dogs,  and  for  the  benefit  of  the  locality  where  they  are  kept  or 
harbored, — the  locality  exposed  to  their  semiferocious  depreda- 
tions. That  the  tax  runs  against  the  person  harboring  the  dog 
is  also  instructive  on  the  question  of  intended  locality  of  taxation. 
He  is  not  assessed  as  agent  or  trustee,  but  as  owner.  That  is  not 
the  case  with  the  assesment  of  personal  property.  The  tax  may 
be  collected,  like  any  other  tax,  from  the  person  against  whom  it 
is  assessed,  if  assessed  as  the  law  directs.  The  jurisdiction  to  as- 
sess is  plain.  The  dog  must  always  be  where  the  person  is  who 
harbors  the  dog,  and  it  follows  that  the  assessor  has  always  a  sub- 
ject to  report  for  taxation,  and  a  person  within  his  jurisdiction 
liable  for  the  tax.  The  great  diiBculty  which  would  attend  the 
collection  of  any  tax  on  dogs  if  only  the  owner  could  be  assessed, 
or  if  the  tax  could  be  only  assessed  in  the  town  where  the  owner 
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against  the  police  justice  of  the  city  of  Brooklyn,  prohibiting  him  from  en- 
forcing an  ordinance  of  the  city  of  Brooklyn  giving  the  police  justice  author- 
ity, in  case  of  failure  of  the  owner  of  a  dog  to  take  out  a  license,  to  compel 
the  owner,  without  a  hearing,  to  kill  the  dog  or  pay  a  fine.  Judge  Gaynor 
held  that  the  law  providing  for  an  ex  parte  proceeding  before  a  police  jus- 
tice in  which  a  forfeiture  of  the  dog's  life  was  decreed  or  the  payment  of  an 
alternative  penalty,  was  unconstitutional,  on  the  ground  that  "a  dog  is 
property  in  the  fullest  sense  in  this  state."  In  Fox  v.  Mohawk  &  Hudson 
River  Humane  Society,  25  App.  Div.  26,  82  St.  Rep.  625;  48  Supp.  62^,  the 
defendant  was  restrained  from  killing  four  dogs  belonging  to  plaintiff,  for 
which  plaintiff  had  refused  to  take  out  a  license,  under  ch.  446,  L.  1896, 
which  conferred  upon  a  society  for  the  prevention  of  cruelty  to  animals  to  is- 
sue dog  licenses  in  certain  cities  of  the  state,  and  conferred  upon  said  so- 
ciety the  right  to  kill  any  dog  not  so  licensed.  Two  grounds  for  the  decision 
are  stated  by  the  court;  firsts  that  the  law, is  unconstitutional,  forfeiting  the 
life  of  a  dog  in  case  a  license  is  not  paid  without  due  process  of  law ;  second, 
that  the  defendant  corporation  could  not  be  made  the  repository  of  the 
power  to  license  dogs  and  enforce  penalties  for  the  non-payment  of  such 
license.  In  the  opinion  Judge  Landon  says:  "If  we  assume  that 
the  killing  or  confiscation  of  the  plaintiff's  dogs  is  a  penalty  prescribed  for 
his  disobedience  of  the  statute,  then  the  same  reasons  which  entitle  him  to 
his  day  in  court  before  a  penalty  in  money  can  be  executed  apply  before  a 
penalty  in  dogs  can  be  executed.  In  no  other  case  can  he  be  deprived  of  his 
property  without  due  process  of  law;  the  currency  in  which  the  penalty  is 
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resides,  is  apparent,  and  was,  no  doubt,  so  apparent  to  the  legisla- 
ture that  it  devised  this  special  method  of  letting  the  tax  follow 
the  dog,  and  not  its  owner.  But  the  question  in  this  ease  is  not 
exactly  a  question  of  taxation,  or  place  of  taxation.  Section  112 
provides : 

"The  owner  and  possessor  of  every  dog  liable  to  such  tax,  shall,  whenever 
required  by  any  assessor,  deliver  to  him  a  written  description  of  every  such 
dog  owned  or  possessed  by  him.  For  every  neglect  or  refusal  so  to  do,  and 
for  every  false  statement  made  in  any  description  so  furnished,  he  shall  for- 
feit five  dollars  to  be  recovered  by  the  supervisor  of  the  town." 

This  section  directs  each  owner  and  each  possessor  of  a  dog 
over  four  months  old  to  give  to  the  assessors,  when  required,  a  de- 
scription of  every  such  dog.  The  law  makes  it  the  duty  of  the 
assessors  to  obtain  this  information.     The  presence  of  the  dog 
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exacted  cannot  affect  the  principle."  See  also  People  ex  rel.  Renshaw  v. 
Gillespie,  25  App.  Div.  91 ;  82  St.  Rep.  882 ;  48  Supp.  882. 

If  Judge  Earl's  language  in  the  Mullaly  case  is  an  exact  statement  of 
the  law,  and  dogs  "so  far  as  pertains  to  their  ownership  as  personal  prop- 
erty possess  all  the  attributes  of  other  personal  property/'  then,  certainly, 
the  statute  in  question  is  invalid.     (Rockwell  v.  Nearing,  35  N.  Y.  392). 

The  state  of  Louisiana  has  a  statute  declaring  that  dogs  owned  by  citi- 
zens of  that  state  are  personal  property  and  placed  under  the  same  guar- 
antees of  law  as  other  personal  property,  "provided  such  dogs  are  given  in  by 
the  owner  thereof  to  the  assessor."  That  statute  also  provides  "that  no  dog 
shall  be  entitled  to  the  protection  of  the  law  unless  the  same  shall  have  been 
placed  upon  the  assessment  roll."  And  "that  in  civil  actions  for  the  killing 
of,  or  for  injuries  done  to  dogs,  the  owner  cannot  recover  beyond  the  amount 
of  the  value  of  such  dog  or  dogs  as  fixed  by  himself  in  the  last  assessment  pre- 
ceding the  killing  or  injuries  complained  of."  A  valuable  Newfoundland  dog, 
not  assessed,  was  run  over  by  the  cars  and  an  action  brought  against  the  rail- 
road company,  went  to  the  Supreme  Ck>urt  of  the  United  States  (Sentell 
V.  New  Orleans  A  Carrollton  Railroad  Company,  166  U.  S.  698).  The  trial 
court  held  that  the  action  of  the  legislature  referred  to  was  in  conflict  with 
the  provision  of  the  constitution  of  the  United  Starf^s,  that  no  person  shall 
be  deprived  of  his  property  without  due  process  of  law.  The  Louisiana 
Court  of  Appeals  held  to  the  contrary,  and  the  plaintiff  was  required  to 
show  a  compliance  with  the  state  law  before  he  nould  recover.    A  writ  of 
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and  its  keeper  in  the  jurisdiction  of  the  assessor  is  sufficient,  I 
think,  to  warrant  the  assessor  in  making  the  request  for  this  in- 
formation ;  and  it  is  not  a  sufficient  excuse  for  the  keeper  of  the 
dogs  to  say  that  he  is  not  a  resident  of  the  town,  and  therefore 
will  not  give  the  information.  The  description  sought  is,  obvi- 
ously, to  make  a  subsequent  identification  of  the  dog  possible, 
and  might  be  helpful  to  the  collector,  and  enable  him  to  extermi- 
nate the  right  dog  in  case  the  tax  should  not  be  paid.  Both  as  a 
police  regulation,  and  as  an  aid  in  the  scheme  of  taxation,  the  re- 
quirement is  reasonable,  and  the  injunction  to  give  the  written 
description  does  not,  in  words,  run  to  the  owner  or  possessor 
to  be  given  only  to  the  assessor  of  the  town  where  the  owner  or 
possessor  resides,  but  to  be  given  "whenever  required  by  the  as- 
sessor ;"  and,  if  I  am  right  in  this  conclusion  that  dogs  are  taxa- 
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error  being  sued  out  of  the  Supreme  Court  of  the  United  States,  the  Court 
of  Appeals  was  sustained  and  the  statute  declared  not  to  be  in  conflict  with 
the  constitution  of  the  United  States.  In  the  opinion  the  property  right 
in  a  dog  owned  and  kept  in  Louisiana  is  said  to  be  determined  by  the  legis- 
lature and  highest  courts  of  that  state  as  conditional  only  and  not  absolute ; 
80  that  the  decison  in  the  Sentell  case  would  not  necessarily  determine  the 
attitude  of  the  Supreme  Court  of  the  United  States  in  a  case  arising  in 
New  York  State,  where  the  court  of  last  resort  has  declared  the  property 
right  in  dogs  to  be  the  same  as  that  pertaining  to  any  other  species  of  per- 
sonal property.  Nevertheless,  there  are  expressions  in  the  Sentell  case 
which  seem  to  be  in  opposition  to  the  views  expressed  by  our  Court  of  Ap- 
peals in  Mullaly  ▼.  The  People,  above  referred  to.  The  Sentell  case  is  re- 
ferred to  in  Fox  y.  Mohawk  A;  Hudson  River  Humane  Society,  supra,  Judge 
Landon  evidently  considering  the  Sentell  case  not  to  be  determinative  of  the 
validity  of  a  similar  statute  in  the  state  of  New  York.  We  are  now  consid- 
ering the  validity  of  a  statute  of  this  state  under  a  clause  in  our  state  con- 
stitution. If  there  should  seem  to  be  any  conflict  of  view  between  the  high- 
est courts  of  this  state  and  the  Supreme  Court  of  the  United  States,  upon 
the  point  at  issue  here,  the  view  of  our  own  Court  of  Appeals  must  prevail. 
In  Towle  ▼.  Fomy,  14  N.  Y.  423,  it  was  decided  that  where  there  is  a  con- 
flict between  the  law  as  declared  by  federal  courts  and  the  highest  appel- 
late court  of  this  state,  our  tribunals  should  follow  the  decisions  of  the 
state  courts  except  in  the  cases  where,  by  the  constitution  and  laws  of  the 
United  States,  the  judgments    of  the  federal  courts  are  of  controlling  au- 
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ble  in  the  town  where  harbored,  then  the  assessors  of  that  tow* 
fail  in  their  duty  if  they  fail  to  obtain  this  information  to  pre- 
sent to  the  board  of  supervisors  of  the  county. 

The  appellant  urges  that  the  action  cannot  be  maintained  in 
the  name  of  the  supervisor,  but  must  be  brought  in  the  name  of 
the  town.  Except  for  the  direction  in  the  section  imposing  the 
penalty,  "to  be  recovered  by  the  supervisor  of  the  town,"  there 
could  be  no  doubt  but  an  action  in  the  name  of  the  town  would  be 
properly  brought.  Without  now  deciding  that  an  action  in  the 
name  of  the  town,  under  this  section,  could  not  be  properly  main- 
tained, I  am  clearly  of  opinion  that  it  may  be  maintained  by  the 
supervisor.  The  supervisor  represents  the  town  in  such  an  ac- 
tion, and  for  the  same  cause  no  second  action  could  be  brought. 

The  question  of  the  disqualification  of  the  justice  of  the  peace 
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thority.  Indeed  the  Supreme  Ck>urt  of  the  United  States  has  many  times 
declared  that  upon  the  question  of  conflict  between  a  statute  of  a  state  and 
the  state  constitution,  the  decision  of  the  state  court  is  conclusive  upon  the 
federal  courts.  (Merchants  &  Manufacturers  Bank  v.  Pennsylvania,  167  U. 
S.  461;  Williams  v.  Eggleston,  170  U.  S.  304.)  The  validity  of  the  stat- 
ute relied  upon  by  the  appellant  has  never  been  directly  passed  upon  by  our 
Court  of  Appeals  of  this  state,  so  far  as  I  have  learned.  But  it  seems  to 
me  the  language  of  the  MuUaly  opinion,  although  directly  concerned  with 
the  question  whether  it  is  criminal  to  steal  a  dog,  h  a  very  strong  indica- 
tion of  what  that  court  would  feel  bound  to  do  were  the  question  of  this 
statute  directly  presented. 

The  statute  can  only  be  defended  as  an  exercise  of  police  power.  It  will 
be  noted,  from  the  examination  of  the  portion  of  the  county  law  applicable 
to  the  taxation  of  dogs,  that  the  legislature  does  not  declare  a  dog  on  which 
the  tax  has  not  been  paid,  a  nuisance  and  authorize  its  destruction  to  abate 
a  public  nuisance;  but  the  taking  away  of  the  right  of  acticm  from  the  owner 
of  the  dog,  which  happens  to  be  killed  while  the  tax  on  it  remains  unpaid, 
seems  to  be  rather  in  the  nature  of  a  punishment  or  penalty  inflicted  upon 
the  owner  for  his  failure  to  comply  with  the  law.  If  this  is  the  correct 
interpretation  of  the  legislative  intent,  then  the  statute  falls  under  the 
criticism  contained  in  the  opinion  of  Judge  Andrews  in  Lawton  v.  Steele. 
119  N.  Y.  226,  23  N.  E.  878,  an  action  brought  against  certain  officers  act- 
ing as  game  protector  for  the  destruction  of  nets  used  in  Black  river  harbor 
in  illegal  fishing.  The  statute  relied  upon  in  that  case  by  the  defendant  «e 
clared  the  nets  so  used  to  be  a  public  nuisance,  and  authorized  their 
VIII.  N.  Y.  A.  C.  8 


34  VOLUME  VIII. 


Appellate  Division.  [June, 

befoitf  T^hom  the  action  was  tried  was  raised  by  affidavits  and  op- 
posed by  affidavits  in  the  county  court.  I  see  no  reason  why  we 
should  disturb  the  disposition  there  made  of  this  claim. 

The  judgment  on  the  verdict  of  the  jury  was  for  $80,  or  16 
penalties.  This  was  error  There  was  only  one  demand  and 
one  refusal.  The  statute  does  not  say  the  owner  or  possessor 
shall  forfeit  $5  for  each  dog  he  may  own  or  possess,  but  does 
say  he  shall  forfeit  $5  for  each  refusal.  The  demand  was  single 
and  the  refusal  single,  and  the  forfeiture  could  have  been  only  a 
single  one.  For  this  error,  the  judgment  should  be  modified  so 
as  to  stand  as  a  judgment  for  $5  and  costs  in  the  lower  courts, 
and  no  costs  for  either  party  on  this  appeal. 

Judgment  modified  by  reducing  the  recovery  to  one  penalty, 
$5.      As  modified,  affirmed,  without  costs.     All  concur. 
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inary  destruction,  and  the  Court  of  Appeals  say  that  the  value  of  the  net 
was  small,  and  although  the  case  came  very  near  the  border  line  the  legisla- 
ture had  the  power  to  declare  net«  so  used  to  be  public  nuisances  and  to  au- 
thorize their  summary  destruction  by  executive  agents  without  resort  to  judi- 
cial proceedings,  the  destruction  of  the  net  being  a  necessary  incident  to  the 
abatement  of  the  public  nuisance  caused  by  the  setting  of  nets  in  the  public 
waterways,  fishing  privileges  in  which  are  for  the  benefit  of  all  citizens  un- 
der the  restrictions  provided  by  law.  "The  inquiry,"  says  Judge  Andrews, 
"in  the  present  case  comes  to  this;  Whether  the  destruction  of  the  nets  set 
in  violation  of  the  law  authorized  and  required  by  the  act  of  1883,  is  simply 
a  proper,  reasonable  and  necessary  regulation  for  the  abatement  of  the 
nuisance,  or  transcends  that  purpose  and  is  to  be  regarde4  as  an  imposition 
and  infliction  of  a  forfeiture  of  the  owner's  right  of  property  in  the  nets,  in 
the  nature  of  a  punishment.  We  regard  the  case  as  very  near  the  border 
line,  but  we  think  the  legislature  may  be  fairly  sustained  on  the  ground  that 
the  destruction  of  nets  so  placed  is  a  reasonable  incident  of  the  power  to 
abate  the  nuisance.  The  owner  of  the  nets  is  deprived  of  his  property,  but 
not  as  the  direct  object  of  the  law,  but  as  an  incident  of  the  abatement  of 
the  nuisance."  Judge  Andrews  says  that  the  destruction  of  property  can- 
not be  decreed  by  the  legislature  as  a  forfeiture  or  penalty  in  the  nature  of 
punishment  for  the  owner's  misconduct,  unless  the  property  itself  is  a 
nuisance  and  its  destruction  necessary  to  accomplish  the  abatement  of  the 
nuiPRTvie.  He  says,  "The  legislature  cannot  go  further.  It  cannot  decree 
the  d<w*t.rufition  or  forfeiture  of  property  used  so  as  to  constitute  a  nuisance. 


NEW  YORK  ANNOTATED  CASES.  35 

Tax  on  Dogs, — continued. 

as  a  punishment  of  the  wrong,  nor  even,  we  thinks  to  prevent  a  future  il- 
legal uBe  of  the  property,  it  not  being  a  nuisance  per  se,  and  appoint  officers 
to  execute  its  mandate.  The  plain  reason  is  that  due  process  of  law  re- 
quires a  hearing  and  trial  before  punishment  or  before  forfeiture  of  proper- 
ty can  be  decreed  for  the  owner's  misconduct." 

Then,  too,  the  fact  is  of  much  importance  that  the  right  to  kill  a  dog  on 
whioh  the  tax  is  not  paid,  is  not  conferred  upon  public  officers,  or  executive 
agents  alone,  but  is  given  to  every  one,  and  the  motive  inspiring  the  person 
to  kill  the  dog  is  of  no  consequence.  The  exercise  of  police  power  is  the 
function  of  sovereignty.  Under  that  power  personal  and  property  rights 
are  subjected  to  necessary  restraints  to  secure  the  public  good  and  the  gen- 
eral welfare  of  the  community.  In  its  appropriate  sphere  is  included  every- 
thing essential  to  the  safety,  health,  morals,  and  general  good  of  the  public, 
but,  says  the  Ck)urt  of  Appeals,  in  Colon  v.  Lisk,  153  N.  Y.  188 ;  47  N.  E.  302, 
"To  justify  the  State  in  thus  interposing  its  authority  in  behalf  of  the 
public,  it  must  appear  first  that  the  interests  of  the  public  generally,  as  dis- 
tinguished from  those  of  a  particular  class,  require  such  interference;  and 
second,  that  the  mecme  are  reasonably  necessary  for  the  accomplishment  of 
the  purpose  and  are  not  unduly  oppressive  upon  individuals.  .  .  .  Un- 
der the  mere  guise  of  a  statute  to  protect  against  wrong,  the  legislature  can- 
not arbitrarily  strike  down  private  rights  and  invade  personal  freedom,  or 
confiscate  private  property.  The  police  power  must  be  exercised  within 
its  appropriate  sphere  and  by  appropriate  methods.  This  power  can  be  ex- 
ercised only  to  promote  the  public  good,  and  is  always  subject  to  judicial 
scrutiny.  Whenever  the  legislature  passes  an  act  which  transcends  the  lim- 
its of  the  police  power,  it  is  the  duty  of  the  judiciary  to  pronounce  it  invalid, 
and  to  nullify  the  legislative  attempt  to  invade  the  citizen's  rights." 

Is  this  drastic  remedy  legalizing  thei¥  destruction  necessary  for  the  en- 
forcement of  the  law  providing  for  the  taxation  of  dogs  ?  And  is  it  not  un- 
duly oppressive  in  its  operation,  when  in  case  the  owner  does  not  pay  his 
tax  the  very  moment  the  warrant  therefor  is  delivered  to  the  collector,  any 
enemy  of  the  owner,  perchance  to  vent  some  petty  spite,  can  kill  the  dog  and 
be  free  from  any  liability  to  pay  damages?  A  public  officer  is  supposed  to 
act,  in  the  discharge  of  his  duty,  from  public  motives,  and  it  seems  to  me 
that  the  exercise  of  police  power  involving  the  destruction  of  private  prop- 
erty, to  say  the  least,  should  be  in  the  hands  of  public  officers  and  not  com- 
mitted to  citizens  at  large,  if  the  law  under  which  the  power  is  exercised 
is  to  come  within  the  limitations  pointed  out  by  Judge  Martin  in  Colon  v. 
Lisk,  supra,  Tnalcing  it  essential  "that  the  means  are  reasonably  necessary 
for  the  aceomplishment  of  the  purpose  and  not  unduly  oppressive  upon  in- 
dividuals." In  the  same  opinion  in  the  Colon  case,  Judge  Martin  also  most 
pertinently  says;  "In  discussing  the  constitutionality  of  this  act  it  is  to  be 
remembered  that  the  question  is  to  be  determined  not  by  what  has  been  done 
under  it  in  any  particular  instance,  but  by  what  may  be  done  under  and  by 
virtue  of  its  authority." 
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With  these  criteria  before  us,  and  in  deference  to  the  unmistakable  trend 
of  recent  decisions  in  this  state,  I  conclude  that  the  statute  relied  upon 
by  the  defendant  to  de*feat  the  plaintiff's  right  of  action  is  unconstitutional 
and  as  this  is  the  only  defense  suggested  by  the  appellant,  the  judgment 
appealed  from  must  be  affirmed. 


PEOPLE  V.  THOMAS. 


lS2  Misc.  170;  100  8t  Rep.  191;  66  8upp.  191,] 

(Bupreme  Court,  Special  Term,  New  York  County,  July,  1900.) 

I,  Iin>icrM£NT — ^Dismissal — Eyidenob — Suffigieitoy. 
Pen.  Code,  $  164,  declares  that,  when  a  duty  is  enjoined  by  law  on  a  public 
officer,  every  willful  omission  to  perform  it  is  punishable  as  a  misde- 
meanor. Code  Cr.  Pro.  §  256,  prohibits  the  grand  jury  from  receiving 
any  but  legal  evidence.  Held,  that  where  a  police  captain  was  indicted 
under  section  154  for  failing  to  suppress  a  disorderly  house  in  his  pre- 

Note. — ^MoriONd  to  Set  Abide  Indioticentb. 

a.  The  statute. 

b.  Powers  of  court, 

1.  Prior  to  the  Code  of  Criminal  Procedure. 

2.  Bet%Deen  enactment  of  code  and  amendm,ent  of  1897, 

3.  Since  the  ameniment  of  1897, 
e.  OroiMde  of  motions. 

d.  Practice — Appeal. 


a.  The  statute. 

The  following  sections  of  the  Code  of  Criminal  Procedure  coYfit  the  entire 
field  of  statutory  law  upon  this  question : 

§  312.  How  defendant  may  answer  indictment. — ^In  answer  to  the 
indictment,  the  defendant  may  either  move  the  court  to  set  the  same  aside, 
or  may  demur  or  plead  thereto. 

5  313.  Indictment  when  set  aside  on  motion. — ^The  indictment  must  be 
set  aside  by  the  court  in  which  the  defendant  is  arraigned,  and  upon  his 
motion,  in  either  of  the  following  cases,  hut  in  no  other. 

1.  When  it  is  not  found,  indorsed  and  presented  as  prescribed  in  sec- 
tioni  two  hundred  and  sixty-eight  and  two  hundred  and  seventy-two. 

2.  When  a  person  has  been  permitted  to  be  present  during  the  session  of 
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dnct,  and  witnesses  before  the  grand  jury  testified  that  persons  in  the 
house  conducted  themselves  in  a  disorderly  manner,  and  some  testified 
that  while  there  they  were  ''solicited"  by  women  "to  gq  out  and  have  a 
good  time/'  the  indictment  should  be  dismissed,  since  there  was  no  legal 
evidence  of  disorderly  conduct. 

2.  Same — Dismissal  Before  Trial — Power  of  Court. 

Code  Cr.  Pro.  S  313,  as  amended  in  1897,  declares  that  an  indictment  must 
be  set  aside  by  the  court  in  which  the  defendant  is  arraigned  in  certain 
cases,  but  in  no  other  than  the  cases  enumerated,  not  including  the  event 
of  the  grand  jury  having  acted  on  insufficient  evidence.  Section  671  pro- 
vides that  the  court  may  of  its  own  motion,  or  on  application  of  the  dis- 
trict attorney,  order  an  action,  after  indictment,  to  be  dismissed.  Beld, 
that  the  word  "must,"  in  section  313,  should  be  construed  as  mandatory, 
and  not  as  synonymous  with  "may,"  leaving  the  court  discretion  as  to 
dismissal  in  cases  other  than  those  enumerated,  and  hence  the  court  had 
power  to  dismiss  an  indictment  when  it  appeared  that  it  was  found 
without  legal  evidence  of  guilt  of  accused  having  been  given  before  the 
grand  jury. 

Motions  to  Set  Aside  Indictments, — continued. 

the  grand  jury,  while  the  charge  embraced  in  the  indictment  was  under 
consideration,  except  as  provided  in  sections  two  hundred  and  sixty-two, 
two  hundred  and  sixty-three,  and  two  hundred  and  sixty-four. 

The  italicized  phrase,  "hut  in  no  other,**  was  inserted  in  1897,  taking 
effect  May  17,  1897. 

§  268.  Indictment  must  he  found  hy  twelve  grand  jurors  and  endorsed 
by  foreman. — ^An  indictment  cannot  be  found  without  the  concurrence  of 
at  least  twelve  grand  jurors.  When  so  foimd  it  must  be  endorsed  "a  true 
bill/'  and  the  indorsement  must  be  signed  by  the  foreman  of  the  grand  jury. 

§  272.  Indictment  must  he  presented  in  presence  of  the  grand  jury  and 
filed. — ^An  indictment,  when  found  by  the  grand  jury,  as  prescribed  in  sec- 
tion two  hundred  and  sixty-eight,  must  be  presented  by  their  foreman  in 
their  presence  to  the  court,  and  must  be  filed  with  the  clerk,  and  remain  in 
his  office  as  a  public  record,  but  it  must  not  be  shown  to  any  person  other 
than  a  public  officer,  until  the  defendant  has  been  arrested  or  has  ap- 
peared. 

S  262.  When  and  from  whom  they  mdy  ask  advice,  a/nd  who  may  he  pres- 
ent during  their  sessions. — The  grand  jury  may,  in  any  case,  ask  the  advice 
of  any  judge  of  the  court,  or  of  the  district  attorney  of  the  county. 

Sec.  263.  When  and  from  whom  they  may  ask  advice,  and  who  may  he 
present  during  their  sessions. — Whenever  required  by  the  grand  jury  it  shall 
be  the  duty  of  the  district  attorney  of  the  county  to  attend  them  for  the 
purpose  of  examining  witnesses  in  their  pre;:ence,  or  of  giving  them  ^- 
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Andrew  J.  Thomas  was  indicted  under  Pen.  OodOi  §  164. 
Motion  to  dismiss  indictment.     Granted, 

Charles  L.  Hoffman  {Abraham  I,  Elhu8,  counsel) j  for  the  mo- 
tion. 

Asa  Bird  Gardiner,  Dist,  Atty.,  for  the  People. 

FiTfiSMAK^  J.  This  is  a  motion  to  set  aside  an  indictment 
found  against  the  defendant  by  the  March,  1900,  grand  jury  of 
the  court  of  general  sessions.  The  indictment  is  found  under 
section  154  of  the  Penal  Code,  which  declares  that,  where  a  duty 
is  enjoined  by  law  upon  a  public  officer,  every  wilful  omission  to 
perform  it  is  punishable  as  a  misdemeanor.  The  indictment 
charges  that  the  defendant  on  the  5th  day  of  March,  1900,  was  a 

Motions  to  Set  Asms  IirDiOTMEnTS, — continued. 

Tice  upon  any  legal  matter,  and  of  issuing  Bubposnas  or  other  process  for 
witnesses. 

§  264.  When  and  from  whom  they  may  ask  adoioe,  and  toho  may  he  pres- 
ent during  their  sessiona. — The  district  attorney  of  the  county  must  be  al- 
lowed, at  all  times,  to  appear  before  the  grand  jury,  at  his  request,  for  the 
purpose  of  giving  information  relative  to  any  matter  before  them,  but  no 
district  attorney,  officer  or  other  person,  shall  be  present  with  the  grand 
jury  during  the  expression  of  their  opinions,  or  the  giving  of  their  votes 
upon  any  matter. 

$315.  Motion,  when  heard, — ^The  motion  to  set  aside  an  indictment  must 
be  heard  at  the  time  of  the  arraignment,  unless,  for  good  cause,  the  court 
postpone  the  hearing  to  another  time. 

§  314.  Defendant,  when  precluded  from  objecting  to  indictment  in  any 
other  manner. — ^If  the  motion  to  set  aside  the  indictment  be  not  made,  the 
defendant  is  precluded  from  afterward  taking  the  objections  mentioned  in 
the  last  section. 

9  316.  /f  denied,  defendant  must  immediately  demur  or  plead, — ^If  the 
motion  be  denied,  the  defendant  must  immediately  answer  the  indictment, 
either  by  demurring  or  pleading  thereto. 

§  671.  Court  may  order  indictment  to  he  dismiaeed, — ^The  court  may, 
either  of  its  own  motion,  or  upon  the  application  of  the  district  attorney, 
and  in  furtherance  of  justice,  order  an  action,  after  indictment,  to  be  dis- 
missed. 
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captain  of  police  in  the  Nineteenth  precinct  in  the  city  of  New 
York;  that  the  law  imposed  upon  him  the  duty  of  exercising  all 
proper,  reasonable,  and  effective  means  for  preventing  crime  in 
his  precinct,  for  detecting  and  arresting  offenders,  and  for  re- 
pressing and  restraining  all  unlawful  and  disorderly  conduct 
and  practices  therein.  It  further  charges  that  on  the  5th  of 
March,  and  since,  there  has  been  kept  and  maintained  in  his  pre- 
cinct a  certain  house  of  ill  fame  and  assignation,  commonly 
called  the  "Cairo,"  and  that  unlawful  and  disorderly  conduct  and 
practices  were  committed  therein,  of  all  which  the  defendant  had 
knowledge;  that  the  defendant  disregarded  his  duty  in  respect 
thereto,  and  did  unlawfully  and  wilfully  neglect  and  omit  to  per- 
form it  according  to  the  provisions  of  the  section  above  referred 
to,  and,  on  the  contrary,  did  unlawfully  and  wilfully  suffer  and 

MonoKS  TO  Set  Asn)E  Indiotmsnts, — contioued. 

b.  Poioera  of  court. 

The  question  as  to  the  power  of  the  court  to  entertain  motions  to  set 
aside  indictments  involves  (1)  the  period  prior  to  the  Code  of  Criminal 
Procedure  (2)  the  period  from  the  time  that  code  went  into  effect  tiU  the 
amendment  of  1897  became  operative,  and  (3)  the  period  since  such  amend- 
ment. 

1.  Prior  to  the  Code  of  Criminal  Procedure. 

Prior  to  the  oode  there  is  no  question  as  to  the  power  of  courts  to  set 
aside  indictments  on  other  grounds  than  those  enumerated  in  9  313  of  the 
code. 

An  indictment  found  without  adequate  legal  evidence  to  support  its  al- 
legations may  be  set  aside  by  the  court. 

People  V.  Restenblatt,  1  Abb.  Pr.  268  (1866). 

In  the  case  last  cited,  Stewart,  J.,  regarded  the  question  as  one  of  first 
impression.  He  said,  "The  criminal  books  afford  almost  no  authority  for 
the  exercise  of  such  a  power  and  I  cannot  find  a  precedent  among  adju- 
dicated criminal  cases,  either  in  this  country  or  England,  for  so  bold  an 
intrenchment  of  the  heretofore  scarcely  disputed  right  of  a  grand  jury  to 
indict  whom  they  pleased,  when  they  pleased,  how  they  pleased  and  foi 
what  they  pleased,  with  proof  or  no  proof  as  they  pleased,  defying  the  court, 
of  which  they  are  less  than  a  co-ordinate  branch,  against  all  review  of  their 
acts,  however  demanded  by  the  rights  of  the  citizen,  or  needed  for  ends  of 
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permiKthe  same  without  any  interference  on  his  part,  and  with- 
out any  proper,  reasonable,  or  effective  endeavor  towards  the  de- 
tection or  arrest  of  the  person  keeping  and  maintaining  the  same. 
The  defendant  now  moves,  upon  the  minutes  of  the  grand  jury, 
to  dismiss  this  indictment  upon  the  ground  that  there  was  no 
evidence  before  the  grand  jury  to  justify  the  finding  thereof.  I 
have  carefully  read  the  minutes  of  the  grand  jury,  taken  by  ques- 
tion and  answer,  and  I  am  constrained  to  hold  that  there  was  no 
legal  evidence  whatever  before  that  body  of  any  violation  upon 
the  part  of  the  defendant  of  section  154,  above  cited.  Section 
256  of  the  Code  of  Criminal  Procedure  provides  that  "the  grand 
jury  can  receive  none  but  legal  evidence."  Witnesses  before  the 
grand  jury  testified  that  the  persons  who  were  found  by  them 
in  the  place  referred  to  in  the  indictment  conducted  themselves 
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public  justice;  nor  yet  is  there  any  decision  involving  a  principle  of  law 
or  rule  of  criminal  procedure  going  to  interdict  such  innovation  when  pru- 
dently resorted  to  for  the  attainment  of  truth  and  the  administration  of 
that  justice  which  is  the  right  of  all  men.  ...  Is  there  no  relief  in 
such  a  ca«e  save  a  public  trial?  Cannot  the  court,  these  facts  appearing, 
quash  the  indictment  for  insufficiency  of  proof?  If  not,  why  not?  The 
only  answer  is  that  there  is  no  authoritative  precedent.  If  not,  it  is  time 
for  one;  for,  if  controlled  by  nothing  else,  grand  juries  should  be  bound  by 
the  rules  of  evidence;  for  upon  this  more  than  anything  else  depends  the 
citizen's  safety .** 

2.  Between  enactment  of  code  and  amendment  of  1897, 

§  313  of  the  Code  of  Criminal  Procedure  is  not  exclusive  of  other  grounds 
for  setting  aside  an  indictment  which  were  recognized  as  sufficient  to  quash 
an  indictment  prior  to  the  enactment  of  that  code. 

People  V.  Clements,  6  N.  Y.  Crim.  288  (1887). 

People  V.  Price,  6  N.  Y.  Crim.  141;  2  Supp.  414  (1888). 

The  question  has  been  a  troublesome  one  from  the  first  and  especially 
after  the  case  of  People  v.  Petrea,  92  N.  Y.  128,  Aflf'g  30  Hun,  98. 

This  decision  was  made  prior  to  the  amendment  of  that  section  in  1897 
by  which  the  words  "but  in  no  other*'  were  inserted  at  the  end  of  the  first 
sentence  of  that  section.  In  that  case  Andrews,  J.,  held  that  a  proper  con- 
struction of  the  code  without  those  words,  confined  the  motions  to  set  asid# 
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in  a  disorderly  manner,  and  some  witnesses  say  that  they  were 
"solicited"  by  women  while  there.  The  witnesses  testified  that 
the  soliciting  of  which  they  spoke  consisted  in  asking  them  '*to 
go  ont  and  have  a  good  time."  The  statement  that  these  per- 
sons conducted  themselves  in  a  disorderly  manner  is  a  mere 
statement  of  a  legal  conclusion.  Upon  the  trial  of  a  person 
charged  with  disorderly  conduct,  a  witness  cannot  be  permitted 
to  express  an  opinion  as  to  such  conduct,  but  must  be  required 
to  state  precisely  what  took  place,  and  it  thereupon  becomes  a 
question  for  the  court  and  jury  whether  such  occurrences  did  or 
did  not  constitute  disorderly  conduct  So,  whether  a  person 
"solicited"  another  does  not  depend  upon  the  opinion  of  a  wit- 
ness; nor  can  a  witness,  according  to  the  established  rules  of 
evidence,  be  permitted  to  express  an  opinion  upon  that  subject. 

Motions  to  Set  Ashje  Indictments. — continued. 

an  indictment  to  the  grounds  specified  in  the  section,  saying,  "The  code  by 
defining  the  causes  for  which  the  indictment  may  be  set  aside,  must  by  the 
general  rule  of  construction,  be  held  to  exclude  the  entertaining  of  the  mo- 
tion for  other  causes  than  those  specified.  The  intention  of  the  code  was  to 
discourage  technical  defenses  to  indictments  not  affecting  the  merits,  as  is 
apparent  from  the  section  cited  as  well  as  the  provisions  relating  to  amend- 
ments and  the  proceedings  on  the  trial.     (Code  of  Grim.  Pro.  §§  293,  362) ." 

Notwithstanding  §  313  of  the  Code  of  Criminal  Procedure  specifies  cer- 
tain grounds  of  motions  to  set  aside  indictments,  the  court  still  has  inher- 
ent power  in  furtherance  of  justice  to  set  aside  indictments  for  other 
grounds. 

People  V.  Clark,  8  N.  Y.  Crim.  179;  14  Supp.  642. (May,  1891.) 

In  the  case  last  cited.  Van  Brunt,  P.  J.,  held  that  an  indictment  should  be 
set  aside  on  the  ground  that  all  the  evidence  before  the  grand  jury  was  in 
sufficient  to  support  an  indictment,  and  said,  on  the  mooted  question  as  to 
whether  other  grounds  than  those  specified  in  the  Code  of  Criminal  Pro- 
cedure are  available  on  motions  to  set  aside  indictments,  that  since  the 
decision  of  the  court  of  appeals  in  People  v.  Petrea,  92  N.  Y.  128,  Aff'g  30 
Hun,  98,  "The  question  has  come  up  in  various  forms,  and  the  courts,  al- 
most without  exception,  have,  because  of  the  manifest  injustice  and  hard- 
ship of  the  application  of  this  rule,  amended  the  code  by  judicial  decision, 
giving  to  the  court  the  power  to  entertain  such  motions  in  cases  not  named 
in  the  code ;  the  argument  being  that  as  a  charge  does  not  become  an  indrct- 
roent  until  it  is  legally  found,  the  court  must  of  necessity,  be  able  to  de- 
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All  that  the  witness  can  be  allowed  to  do  is  to  state  the  language 
of  the  person  charged  to  have  solicited  another,  and  it  is  for  the 
court  and  jury  to  determine  whether  such  language  constituted 
a  soliciting,  according  to  the  understood  meaning  of  that  word,- 
as  expressed  in  the  evidence  before  the  grand  jury.  Here,  how- 
ever, the  witnesses  limit  the  expression  by  stating  precisely  in 
what  the  soliciting  consisted,  to  wit,  ^^to  go  out  and  have  a  good 
tima"  This  does  not  constitute,  in  law,  disorderly  conduct ; 
nor,  in  view  of  the  presumption  of  innocence  which  must  be  ac- 
corded to  every  person  charged  with  an  offense,  does  it  imply  a 
thing  necessarily  improper.  Excluding  the  illegal  evidence  be- 
fore the  grand  jury,  there  was  nothing  whatever  before  that  body 
indicating  that  anything  occurred  at  the  place  designated  which 
called  for  the  interference  of  the  defendant  as  a  police  officer. 

Motions  to  Set  Aside  Indictments, — continued. 

termine  whether  a  paper  placed  upon  its  files  is  an  indictment  or  not. 
.  .  .  The  fact  that  the  provisions  of  the  code,  if  construed  according  to 
the  well  established  canons  of  statutory  construction,  would  in  many  cases 
be  subversive  of  justice  and  deprive  defendant  of  constitutional  and  statutory 
rights,  and  would  enable  a  grand  jury  by  its  indictments  to  work  the  gros'i- 
est  injustice,  has  impelled  the  courts  to  entertain  these  motions,  and  to 
give  defendants  those  rights  which  they  had  always,  prior  to  the  adoption 
of  the  code,  enjoyed.  In  all  these  cases  it  has  been  assumed,  and  rightly 
BO,  that  sound  reasons  of  public  policy  demand  that  the  court  should  have 
the  power  of  passing  upon  preliminary  questions  respecting  the  legality  of 
indictments,  and  that  to  prevent  oppression,  wrong  and  outrage  it  is  ab- 
solutely necessary  that  over  all  the  preliminaries  preceding  the  trial  there 
should  be  the  same  judicial  control  as  of  the  proceedings  upon  the  trial 
itself." 

In  People  v.  Brickner,  8  N.  Y.  Grim.  217;  15  Supp.  628  (1891),  Rumsey, 
J.,  examined  the  question  as  to  the  power  of  the  court  to  set  aside  an  in- 
dictment for  other  reasons  than  those  indicated  in  §  313  of  the  Code  of 
Criminal  Procedure  and  held  that  the  court  clearly  had  such  power. 

In  People  ▼.  Metropolitan  Traction  Co.  84  St.  Rep.  1117;  50  Supp.  1117 
(May,  1897),  after  a  review  of  the  cases,  McMahon,  J.,  said,  "It  is  clear 
that  it  is  now  regarded  as  the  settled  law,  and  is  the  uniform  practice, 
that  an  indictment  may  be  set  aside  for  proper  cause  other  than  those  speci- 
fied in  S  313  of  the  Criminal  Code.** 

Although  the  case  last  cited  was  decided  at  about  the  time  the  amendment 
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The  minutes  of  the  grand  jury  are  absolutely  silent  upon  the 
subject  of  any  wilful  omission  on  the  part  of  the  defendant  to 
perform  his  duty  under  the  section  above  referred  to^  and,  there- 
fore, unless  restricted  by  law,  it  is  the  duty  of  the  court,  for  this 
reason,  to  dismiss  this  indictment;  for  no  man  should  be  put 
upon  trial  under  an  indictment  unless  there  was  some  evidence 
— some  legal  evidence — ^before  the  grand  jury,  which,  if  uncon- 
tradicted or  unexplained,  would  justify  his  conviction. 

The  serious  question  upon  this  motion  is  whether  the  court 
has  power  to  set  aside  an  indictment  under  such  circumstances. 
That  there  is  an  inherent  power  in  courts  of  general  jurisdiction 
to  exercise  authority  over  and  to  control  its  own  records  has  been 
repeatedly  decided.  As  to  the  inherent  power  of  the  courts  to 
set  aside  indictments  improperly  found,  I  concur  in  the  opinions 
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of  1897  to  §  313  took  effect,  no  reference  is  made  to  such  amendment  and 
the  case  waa  undoubtedly  one  to  be  governed  by  the  section  as  it  stood  prior 
to  the  amendment. 

The  contrary  view,  however,  prevailed  in  People  v.  Equitable  Gaslight  Co. 
6  N.  T.  Grim.  189;  5  Supp.  19  (1888). 

3.  Since  the  amendment  of  1897. 

§ 

Here  there  is  sharper  conflict  of  opinion ;  there  is,  however,  a  strong  ten- 
dency to  escape  from  a  strict  construction  of  S  313  of  the  Code  of  Criminal 
Procedure  as  narrowed  by  the  amendment,  and  to  find  power  to  act  under 
§  671.  The  case  in  the  text  shows  how  averse  the  courts  are  to  acknowledge 
limitation  of  power  over  the  question. 

Upon  a  motion  to  set  aside  an  indictment,  where  it  does  not  appear  that 
any  constitutional  right  of  the  defendant  has  been  invaded,  the  court  can 
consider  only  such  grounds  as  are  specified  in  §  313  of  the  Code  of  Crimi- 
nal Procedure. 

People  V.  Willis,  6  Ann.  Cas.  181 ;  23  Misc.  568 ;  86  St.  Rep.  808 ;  52 
Supp.  808   (1898). 

People  V.  Winant,  24  Misc.  361;  87  St.  Rep.  695;  53  Supp.  695  (1898). 

In  People  v.  Molineux,  27  Misc.  79;  92  St.  Rep.  155;  58  Supp.  155  (April, 
1899),  Williams,  J.,  after  referring  to  the  conflict  of  authority  as  to  wheth- 
er the  court  has  power  to  set  aside  an  indictment  for  reasons  other  than 
those  specified  in  §  313  of  the  Code  of  Criminal  Procedure,  assumed  that 
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heretofore  expressed  by  a  large  majority  of  the  judges  in  the 
first  department,  and  in  the  view  maintained  by  Mr.  Justice 
Williams,  of  the  fourth  department,  as  expressed  by  him  in 
People  V.  Molineux,  27  Misc.  79 ;  92  St.  Rep.  165 ;  58  Supp.  165. 
But  it  has  been  said  that  section  313  of  the  Code  of  Criminal 
Procedure,  as  amended  in  1897,  has  deprived  the  court  of  this 
power;  and  the  appellate  division  of  the  third  department,  in 
the  case  of  People  v.  Rutherford,  47  App.  Div.  209 ;  96  St.  Rep. 
224 ;  62  Supp.  224,  expressed  this  view.  That  case,  however, 
was  not  decided  upon  this  ground,  and  the  opinion,  so  far  as  it 
relates  to  this  question,  is  obiter.  The  language  of  section  313 
is  as  follows : 

"Sec.  313.  The  indictment  must  be  set  aside  by  the  court  in  which  the  de- 
fendant is  arraigned,  and  upon  his  motion,  in  either  of  the  following  cases. 
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the  court  had  that  power  and  set  aside  the  indictment  on  the  ground  that 
no  competent  evidence  was  before  the  grand  jury  upon  the  matter  of  the 
defendant's  guilt  or  innocence  of  the  crime  with  which  he  was  charged. 

9  671  of  the  Code  of  Criminal  Procedure  authorizes  the  dismissal  of  an 
indictment  on  motion  before  trial  on  the  ground  that  the  evidence  taken 
before  the  grand  jury  is  insufficient,  even  if  assumed  to  be  true,  to  warrant 
the  finding  of  an  indictment. 

People  V.  Vaughan,  19  Misc.  298;  76  St  Rep.  959;  42  Supp.  959  (Jan. 
1897). 

In  the  case  last  cited,  Hurd,  J.,  said  of  the  case  of  People  v.  Petrea,  92  N. 
Y.  128  AS*g  30  Hun,  98,  which  was  cited  as  an  authority  to  the  effect  that 
only  the  grounds  mentioned  in  9  313  of  the  Code  of  Criminal  Procedure 
were  available,  ''That  case  certainly  contains  language  which  sustains  this 
contention,  but  the  remark  of  Judge  Andrews  has  been  so  criticised  and  dis- 
tinguished as  obiter,  as  to  lead  to  very  serious  doubt  as  to  whether,  if  the 
question  were  presented  as  it  is  in  this  caae,  the  section  quoted  would  be 
held  to  exclude  the  ground  of  motion  presented  now." 

A  motion  to  dismiss  an  indictment  based  on  S  671  of  the  Code  of  Criminal 
Procedure  was  not  applicable  to  an  indictment  found  prior  to  the  enact- 
ment of  that  code. 

People  V.  Beckwith,  2  N.  Y.  Crim.  29  (1884). 

In  the  case  last  cited  it  was  held  that  the  court  had  not  the  power  on  its 
own  motion,  prior  to  the    Code   of   Criminal  Procedure,  to  direct  the  die- 
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but  in  no  other:  ( 1 )  When  it  is  not  found,  indorsed  and  presented  as  pre- 
scribed in  sections  two  hundred  and  sixty-eight  and  two  hundred  and  seven- 
ty-two; (2)  when  a  person  has  been  permitted  to  be  present  during  the  ses- 
sion of  a  grand  jury,  while  the  charge  embraced  in  the  indictment  was  un- 
der consideration,  except  as  provided  in  sections  two  hundred  and  sixty-two, 
two  hundred  and  sixty-three  and  two  hundred  and  sixty-four." 

These  last-named  sections  are  unimportant  here. 

There  is  no  doubt  of  the  power  of  the  legislature  to  "prescribe 
a  practice  in  criminal  procedure  which  must  be  regarded  by  the 
courts,  and  which  must  be  taken  as  exclusive  of  any  practice  the 
courts  may  seek  to  adopt  in  conflict  with  it."  The  question  is, 
has  the  legislature,  by  this  section,  taken  away  the  inherent 
power  of  the  court  to  set  aside  indictments  for  reasons  other  than 
those  mentioned  in  it  ?  The  word  "must"  is  mandatory.  It 
means  "obliged,"  "required,"  and  imports  a  physical  or  moral 
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missal  of  an  indictment  and  that  such  action  was  required  to  be  asked  for 
by  the  district  attorney  and  could  not  be  taken  against  his  objection. 

0.  Orounda  of  motions. 

As  to  the  grounds  of  motions  to  set  aside  indictments  which  are  indicated 
in  S  313  of  the  Code  of  Criminal  Procedure,  there  can  be  no  question,  either 
as  to  the  power  of  the  court  or  the  sufficiency  of  the  grounds.  As  to  other 
grounds  which  are  treated  in  this  subdivision,  it  is  necessary  to  determine 
whether  the  court  has  power  to  respond  to  the  reasons  here  held  to  be  suf- 
ficient to  justify  setting  the  indictment  aside. 

An  indictment  based  upon  evidence  so  weak  that  the  court  upon  trial 
would  on  the  same  evidence,  feel  called  upon  to  advise  an  acquittal,  should 
be  set  aside. 

People  V.  Bricknor,  8  N.  Y.  Crim.  217;  16  Supp.  528  (1891). 

An  indictment  will  not  be  set  aside  on  motion  when  it  was  found  by  a 
jury  of  good  and  lawful  men  selected  and  sworn  as  a  grand  jury  under 
color  of  law,  and  recognized  by  the  court  and  sworn  as  a  grand  jury,  not- 
withstanding the  law  under  which  such  jury  was  selected  is  unconstitu- 
tional and  void. 

People  ▼.  Petrea,  92  N.  Y.  128,  Aff'g  30  Hun,  98. 

People  T.  Hooghkerk,  96  N.  Y.  149. 

People  T.  Fitzpatrick,  30  Hun,  493;  1  N.  Y.  Crim.  426;  66  How.  Pr.  14. 
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necessity.  The  word  "may,"  when  used  in  a  statute  which  im- 
poses an  imperative  duty,  is  construed  to  mean  "must,"  but  the 
word  "must"  has  never  been  construed  to  mean  "may."  It  is 
peremptory.  It  excludes  all  discretion,  and  imposes  upon  the 
court  an  absolute  duty  to  perform  the  requirements  of  the  stat- 
ute in  which  it  is  employed.  Section  313,  therefore,  imposes 
upon  the  court,  in  the  two  cases  therein  referred  to,  the  absolute 
duty  to  dismiss  an  indictment.  But  do  the  words  ^T}ut  in  no 
other"  deprive  the  court  of  the  power,  to  be  exercised  according 
to  its  discretion,  to  set  aside  indictments  for  other  adequate  rea- 
sons ?  Transposing  the  language  of  this  section,  it  would  read : 
"In  the  two  following  cases,  but  in  no  other,  the  court  must  set 
aside  the  indictment"  Substitute  for  the  word  "must"  its  defi- 
nition and  transposed  it  will  read  thus :     "In  the  two  following 

Motions  to  Set  Aside  Indictmbnts, — continued. 

The  presumption  of  innocence  prevails  as  much  in  the  grand  jury  room 
as  elsewhere  and  the  evidence  before  that  body  must  be  such  as  to  clearly 
overcome  that  presumption,  and  an  indictment  based  on  less  evidence  will 
be  set  aside. 

People  V.  Lindenbom,  23  Misc.  426;  86  St.  Rep.  101;  62  Supp.  101. 

An  indictment  fotmd  by  a  grand  jury  without  full  proof  of  the  crime  or 
where  an  essential  link  in  the  proof  is  missing,  will  be  set  aside. 
.People  V.  Price,  6  K.  Y.  Crim.  141;  2  Supp.  414. 

In  the  case  last  cited  the  indictment  charged  a  previous  conviction  of 
the  accused,  without  any  evidence  being  presented  connecting  the  accused 
with  such  former  conviction,  and  the  indictment  was  set  aside  and  the 
case  recommitted  to  another  grand  jury. 

In  a  note  appended  to  the  case  of  People  v.  Price,  6  N.  T.  Crim.  146,  is 
found  a  report  of  the  case  of  People  v.  White,  Sooharie  county.  Oyer  and 
Terminer,  April,  1888,  before  Edwards,  J.,  in  which  the  facts  were  these: 
There  were  before  the  grand  jury  16  notes,  purporting  to  have  been  made 
by  different  persons,  at  different  times  and  for  different  amounts.  It  was 
claimed  that  those  were  forgeries.  They  were  all  considered  by  the  grand 
jury,  and  the  testimony  taken  as  if  but  one  case.  White  had  an  associate, 
one  Vanderhoff.  At  the  close  of  the  testimony  the  foreman  said  to  the 
grand  jury,  "Shall  we  indict  White?*'  They  voted  but  once,  "Yes."  No 
particular  charge  was  mentioned.  16  indictments  were  brought  in  signed 
by  the  foreman.  A  motion  was  made  to  set  aside  those  indictments,  and 
the  Petrea  case,  92  N.  Y.  128;  65  TTow.  Pr.  59;  1  N.  Y.  Crim.  233,  A^'j 
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cases,  but  in  no  other,  the  court  is  obliged  [required]  to  set  aside 
the  indictment"  As  to  these  two  cases  mentioned  in  this  sec- 
tion the  court  has  no  discretion.  There  is  an  absolute  require- 
ment that  in  such  cases  the  indictment  shall  be  set  aside.  The 
provision  is  peremptory.  The  court  must  perform  the  duty  im- 
posed by  this  section,  and,  because  of  the  limitation  expressed  in 
the  words  "but  in  no  other,"  is  not  commanded  to  set  aside  an  in- 
dictment for  any  other  reasons  than  those  expressed  in  the  stat- 
ute. This  section,  however,  does  not  interfere  with  the  discre- 
tionary power  of  the  court  to  set  aside  an  indictment  for  other 
sufficient  reasons.  While  this  section  imposes  upon  the  court  a 
necessity  to  act  in  a  certain  way  in  either  of  the  cases  therein 
stated,  it  goes  no  further  than  to  declare  that  such  necessity,  ob- 

Monoivs  TO  Skt  Abwe  Indictments, — continued. 

30  Hun,  98,  was  cited  1^  the  district  attorney  in  opposition  thereto.  Held, 
that  the  indictments  must  be  quashed  or  set  aside. 

In  People  v.  Rutherford,  47  App.  Div.  209;  96  St.  Rep.  224;  62  Supp. 
224  (1889),  Kellogg,  J.,  in  dismissing  an  appeal  from  an  order  denying  a 
motion  to  set  aside  an  indictment  because  insufficient,  illegal  and  improper 
eyidence  was  received  by  the  grand  jury,  said  that  if  such  a  motion  were 
available  it  could  not  be  sustained  because  a  witness  gave  testimony  at  one 
hearing  as  to  separate  transactions  upon  which  separate  indictments  were 
found  by  the  same  grand  jury. 

The  reception  of  illegal  evidence  by  grand  jury  will  not  warrant  a  dis- 
missal of  an  indictment  if  there  was  sufficient  legal  evidence  given  which 
if  unexplained  would  warrant  a  conviction. 

People  V.  Winant,  24  Misc.  361;  87  St.  Rep.  695;  53  Supp.  695. 

People  V.  Hayes,  28  Misc.  93;  93  St  Rep.  761;  59  Supp.  761. 

While  an  indictment  will  not  necessarily  be  set  aside  because  improper 
evidence  was  received  by  the  grand  jury,  still  that  result  must  follow  when 
it  is  apparent  that  weight  must  have  been  given  to  the  incompetent  evi- 
dence in  finding  the  indictment. 

People  V.  Lindenbom,  23  Misc.  426;  86  St.  Rep.  101;  52  Supp.  101. 

The  reception  of  incompetent  and  illegal  evidence  by  the  grand  jury  does 
not  require  that  the  indictment  be  set  aside,  if  it  was  of  such  a  nature  that 
it  could  not  possibly  affect  the  minds  of  the  grand  jurors  in  coming"  to  a 
conclusion  on  the  facts  otherwise  presented,  and  which  they  deemed  suffi- 
cient 

People  V.  Farrell,  20  Misc.  213;  79  St.  Rep.  911;  45  Supp.  911. 
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ligation,  or  requirement  is  not  imposed  upon  the  court  in  any 
other  case ;  and  the  cjourt  still,  as  heretofore,  has  control  and  au- 
thority over  its  own  records,  and  may  still  exercise  its  inherent 
right  to  set  aside  indictments  for  reasons  other  than  those  stated 
in  section  313.  It  is  only  by  the  employment  of  clear  and  un- 
equivocal language  that  the  inherent  powers  of  a  court  of  gen- 
eral jurisdiction  can  be  taken  away  by  legislative  enactment. 
Section  224  of  the  Code  of  Criminal  Procedure  declares  that  the 
presence  of  at  least  16  members  of  a  grand  jury  is  necessary  for 
the  transaction  of  business.  Section  268  provides  that  an  in- 
dictment caimot  be  found  without  the  concurrence  of  at  least  12 
grand  jurors.  Suppose  an  indictment  is  in  fact  found  by  a 
grand  jury  composed  of  less  than  16,  or  that  less  than  12  concur 
in  the  finding  of  an  indictment ;  may  it  not  be  set  aside  on  mo- 
tion, notwithstanding  the  terms  of  section  313  ?     The  question 

Motions  to  Set  Abide  Indictments, — continued. 

The  admission  of  incompetent  evidence  by  the  grand  jury  is  not  sufficient 
ground  for  setting  aside  the  indictment  if,  disregarding  the  improper  evi- 
dence, there  was  still  other  proper  and  legal  evidence  before  them  suffi- 
cient to  warrant  the  finding  of  the  indictment. 

People  V.  Molineuz,  27  Misc.  79;  92  St.  Rep.  165;  58  Supp.  155. 

An  indictment  should  be  set  aside  where  there  is  an  absence  of  legal  and 
competent  evidence,  connecting  the  defendant  with  the  offense  charged. 

People  v.  Metropolitan  Traction  Company,  84  St.  Rep.  1117;  50  Supp. 
1117. 

In  People  ▼.  Clark,  14  Supp.  642 ;  8  N.  Y.  Crim.  179,  the  defendants  were 
indicted  iot  violation  of  the  statute  known  as  the  ''Car  Heating  Act,"  Laws 
of  1887,  Chapter  616,  but  there  being  no  evidence  before  the  grand  jury 
that  the  defendants  were  in  any  way  connected  with  the  operation  of  the 
railroad  that  was  violating  the  act,  except  as  directors  of  the  corporation, 
there  was  no  evidence  to  sustain  an  indictment  and  the  same  was  set  aside 
on  motion. 

Where  the  accused  was  compelled  to  be  a  witness  against  himself  before 
the  grand  jury,  the  indictment  will  be  set  aside  on  the  ground  that  con- 
stitutional rights  of  the  defendant  have  been  invaded. 

People  V.  Haines,  1  Supp.  56;  6  N.  Y.  Crim.  100  (1888). 

In  the  case  last  cited  Cowing..  J.,  distinguished  the  case  from  People  v. 
Petrea.  92  N.  Y.  128,  Aff'g  30  Hun,  98,  on  the  ground  that  that  case  ^M 
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cannot  be  raised  upon  the  trial,  because  a  plea  of  not  guilty  con- 
cedes the  validity  of  the  indictment.  It  cannot  be  raised  by  de 
murrer,  because  such  defect  would  not  appear  upon  the  face  of 
the  indictment,  and  because,  moreover,  it  is  not  embraced  within 
section  323  of  the  Code.  If  it  may  not  be  set  aside  upon  motion, 
a  person  may  be  put  upon  trial,  and  subjected  to  all  the  expense, 
trouble,  and  ignominy  incident  thereto  without  any  charge  ever 
having  been  legally  preferred  against  him.  There  can  be  no 
question,  it  seems  to  me,  that  in  such  case  the  court  may  set  the 
indictment  aside. 

I  have  hitherto  examined  this  question  solely  with  reference  to 
section  313.  Section  671  of  the  Code  of  Criminal  Procedure 
puts  beyond  question  the  power  of  the  court  to  dismiss  an  indict- 
ment for  reasons  other  than  those  specified  in  section  313.     The 

Motions  to  Set  Asn>E  Indictments, — continued. 

not  apply  to  a  motion  to  set  aside  an  indictment  on  grounds  other  than 
those  mentioned  in  S  313  of  the  Code  of  Criminal  Procedure  based  upon 
Che  infringement  of  constitutional  rights. 

An  indictment  will  be  set  aside  on  motion  of  the  defendant  where  the 
accused  was  required  to  appear  before  them  and  after  informing  the  ac- 
cused that  there  was  no  obligation  to  answer,  her  answers  to  questions  were 
taken. 

People  V.  Singer,  18  Abb.  N.  C.  96;  5  N.  Y.  Crim.  1. 

S  257  of  the  Code  of  Criminal  Procedure  authorizing  the  grand  jury  to 
order  the  production  of  evidence  before  them  which  will  explain  away  the 
charge  under  consideration,  does  not  authorize  the  bringing  of  the  accused 
before  that  body  and  taking  his  testimony. 

People  V.  Singer,  18  Abb.  N.  C.  96;  6  N;  Y.  Crim.  1. 

Where  a  person  upon  his  own  solicitation  appears  before  a  grand  jury 
and  giyes  evidence,  while  that  body  is  considering  proceedings  against  him, 
he  cannot  be  said  to  have  been  compelled  to  testify  against  himself  so  as  to 
require  that  the  indictment  be  set  aaide. 

Pe<^le  ▼.  Willis,  6  Ann.  Cas.  181;  23  Misc.  568;  86  St.  Rep.  808;  52 
Supp.  808  (1898). 

An  indictment  should  be  set  aside  upon  the  ground  that  the  wife  of  the 
accused  was  called  as  a  witness  before  the  grand  jury  and  gave  important 
testimony  against  him  without  his  knowledge  or  consent. 

People  V.  Briggs,  60  How.  Pr.  17. 

People  V.  Moore,  65  How.  Pr.  177. 
VII  N.  Y.  A.  C.  4 
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latter  section  applies  only  to  motions  made  by  the  defendant,  but 
the  former  is  applicable  to  every  case.     It  is  as  follows : 

"Sec.  671.  Court  may  Order  Indictment  to  be  Dismissed.  The  court  may, 
either  of  its  own  motion,  or  upon  the  application  of  the  district  attorney, 
and  in  furtherance  of  justice,  order  an  action,  after  indictment,  to  be  dis- 
missed." 

This  section  disposes  of  the  whole  matter,  and  confers  upon 
the  court  the  power  to  dismiss  an  indictment  whenever  it  has 
knowledge,  however  derived,  that  it  was  improperly  found ;  and 
it  ought  certainly  to  do  so  in  any  case  where  there  is  no  evidence 
(by  which  I  mean  legal  evidence)  presented  to  a  grand  jury  to 
justify  the  inference  that  a  crime  has  been  committed.  In  the 
present  case  no  such  evidence  was  presented  to  the  grand  jury, 
and  the  indictment  stands  as  if  it  had  been  found  without  any 
evidence  whatever  having  been  presented  to  the  grand  jury  upon 
the  subject  of  the  violation  by  the  defendant  of  section  154  of 
the  Penal  Code,  with  the  violation  of  which  he  stands  charged. 
The  indictment  ought,  therefore,  to  be  dismissed. 

Indictment  dismissed. 

Motions  to  Set  Aside  Indictments, — continued. 

An  indictment  found  by  a  grand  jury  for  an  offense  which  was  called  to 
the  attention  of  individual  members  of  the  jury  by  private  interviews 
sought  by  the  informer  should  be  set  aside  as  prompted  by  improper  in- 
fluence. 

People  V.  Sellick,  4  N.  Y.  Crim.  329. 

An  indictment  based  upon  privileged  communications  disclosed  to  it  by 
a  physician,  in  violation  of  §  834  of  the  Code  of  Civil  Procedure,  should  be 
set  aside. 

People  V.  Sellick,  4  N.  Y.  Crim.  329. 

While  the  statute  allowing  proof  of  handwriting  by  comparison  is  ap- 
plicable before  a  grand  jury^  the  standard  with  which  the  handwriting  in- 
volving the  guilt  of  the  accused  is  to  be  compared  must  not  itself  be  a  dis- 
puted writing,  and  an  indictment,  founded  on  the  comparison  of  the  incrim- 
inating handwriting  with  a  disputed  sample  (ff  the  handwriting  of  the  ac- 
cuFed,  will  be  set  a«ide  as  without  evidence  to  sustain  it. 

People  V.  Molineux,  27  Misc.  79;  92  St.  Rep.  155:  58  Supp.  155. 

An  indictment  will  be  set  aside  where  the  evidence  before  the  grand  jury 
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does  not  show  that  the  statute  of  limitationB  has  not  run  against  the  crime* 
People  V.  Lindenbom,  23  Misc.  426;  86  St.  Rep.  101;  62  Supp.  101. 

Under  the  laws  of  1881,  chapter  374,  dividing  the  county  of  Steuben  into 
two  jury  districts,  the  selection  of  a  grand  jury  entirely  from  the  district 
in  which  the  indictment  was  found  instead  of  from  the  entire  county  is  no 
ground  for  setting  aside  an  indictment. 

People  V.  Sebring,  14  Misc.  31;  69  St.  Rep.  612;  35  Supp.  237. 

Where  two  indictments  are  found  for  the  same  crime  the  second  super- 
sedes the  first  and  the  first  should  be  set  aside. 

People  T.  Farrell,  20  Misc.  213;  79  St.  Rep.  911;  45  Supp.  911. 

An  indictment  for  forgery  in  altering  an  order  of  the  surrogate's  court, 
is  not  superseded  by  a  second  indictment  which  charged  the  defendant  with 
altering  the  order  and  uttering  it  as  true  with  intent  to  deceive,  the  acts 
charged  constituting  two  distinct  offenses. 

People  V.  Oishei,  20  Misc.  163;  79  St.  Rep.  49;  45  Supp.  49. 

A  demurrer  to  an  indictment  having  been  sustained  and  the  case  re- 
submitted to  the  grand  jury,  which  found  a  second  indictment,  a  third  in- 
dictment found  without  any  disposition  of  the  second  indictment,  and  with- 
out direction  of  the  court  for  the  submission  of  the  case  to  the  grand  jury 
which  found  it,  will  be  set  aside. 

People  V.  Clements,  5  N.  Y.  CJrim.  288  ( 1887 ) . 

The  objection  that  the  copy  of  the  indictment  in  the  record  on  appeal 
does  not  contain  the  endorsed  certificate  of  the  foreman  of  the  gprand  jury 
that  it  is  a  "true  bill''  is  not  available  to  prove  that  there  was  no  such 
certificate,  especially  when  the  point  was  not  taken  on  the  trial  and  the 
record  states  that  the  grand  jury  appeared  in  open  court  and  duly  presented 
the  indictment,  a  copy  of  which  is  set  forth. 

Brotherton  v.  People,  75  N.  Y.  169. 

d.  Practice — Appeal, 

A  motion  to  set  aside  an  indictment  cannot  be  made  until  the  defendant 
has  been  arraigned. 

People  V.  Equitable  Gaslight  Co.  6  N.  Y.  Crim.  189;  5  Supp.  19  (1888). 

In  the  case  last  cited  it  was  held  that,  on  account  of  the  absence  of  any 
means  for  bringing  the  corporation  into  court  and  arraigning  it  upon  the 
indictment,  a  motion  to  set  aside  the  indictment  could  not  be  entertained. 

The  motion  provided  for  by  S  313  of  the  Code  of  Criminal  Procedure 
should  be  made  before  the  defendant  pleads  to  the  indictment. 

People  V.  Clements,  5  N.  Y.  Crim.  288  (1887) . 

The  presence  of  the  defendant  in  court  upon  a  motion  to  set  aside  aa 
indictment  is  -not  necessary. 

People  V.  Vail,  6  Abb.  N.  C.  206. 

In  the  case  last  cited,  Westbrook,  J.,  says^  ^'Doubtless  the  court  mighi 
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refuse  to  hear  it  in  his  abBence,  if  for  any  cause  it  saw  fit  to  do  so,  but 
when  the  party  asks  to  have  the  motion  heard  in  his  absence,  he  can  have 
no  ground  of  complaint,  if  the  court  does  precisely  what  he  asks,  .  .  . 
and  as  the  accused,  if  the  decision  had  been  in  his  favor,  would  not  have 
raised  the  question  of  his  absence,  and  as  the  public  could  lose  no  rights 
in  this  case  by  hearing  it,  the  motion  was  heard,  and  has  been  considered, 
and  decided  upon  its  merits." 

In  People  v.  Petrea,  30  Hun,  98,  it  was  said  that  a  motion  to  set  asi<l<r 
an  indictment  should  be  made  upon  affidavits  and  cannot  be  based 
upon  offers  to  prove  certain  facts  and  endeavors  to  take  exceptions  to  the 
exclusion  of  such  offers  and  the  decision  of  the  court  cannot  be  reviewed 
in  the  absence  of  an  order  in  the  record  disposing  of  that  motion. 

A  motion  to  set  aside  an  indictment  must  fail  when  based  upon  affidavits 
made  upon  information  and  belief  with  no  disclosure  of  the  sources  of  in- 
formation. 

People  V.  Sebring,  14  Misc.  31;  69  St  Rep.  612;  36  Supp.  237. 

Upon  a  motion  to  set  aside  an  indictment  affidavits  to  explain  or  contra- 
dict the  allegations  of  the  indictment  cannot  be  considered  against  the 
objection  of  the  district  attorney. 

People  V.  Clews,  57  How.  Pr.  245. 

9  315  of  the  Code  of  Criminal  Procediure  specifying  when  a  motion  to 
dismiss  an  indictment  must  be  made  applies  only  to  the  motion  authorized 
by  9  313  and  does  not  stand  in  the  way  of  a  motion  to  dismiss  an  indict- 
ment after  the  defendant  has  pleaded  and  the  case  has  come  on  for  trial 
before  the  jury,  the  motion  being  addressed  to  the  insufficiency  of  the  in- 
dictment in  not  alleging  facts  sufficient  to  constitute  a  crime. 

People  V.  Winner,  80  Hun,  130;  61  St.  Rep.  783;  30  Supp.  64. 

The  accused  was  not  entitled  to  an  inspection  of  the  evidence  given  before 
the  grand  jury  for  any  other  purpose  than  to  enable  him  to  move  to  set 
aside  an  indictment  for  reasons  indicated  in  9  313  of  the  Code  of  Criminal 
Procedure. 

People  V.  Richmond,  6  N.  Y.  Crim.  97   (1887) 

The  defendant  having  obtained  leave  to  withdraw  the  plea  of  not  guilty 
for  the  purpose  of  moving  to  dismiss  the  indictment,  under  subdivision  2 
of  9  313  of  the  Code  of  Criminal  Procedure,  upon  the  denial  of  that  motion, 
although  there  was  no  formal  renewal  of  the  plea  of  not  guilty,  if  the  de- 
fendant proceeds  with  the  trial,  it  will  be  inferred  that  the  parties  regarded 
the  plea  as  having  been  withdrawn  for  the  purpose  of  the  motion  only,  and 
proceeded  with  the  trial  on  the  understanding  that  such  plea  was  renewed 
when  the  motion  was  denied. 

People  V.  Bradner,  107  N.  Y.  1 ;  13  N.  E.  87. 

After  plea  of  not  guilty,  it  is  too  late  to  move  to  quash  an  indictment  on 
the  ground  that  it  does  not  sufficiently  describe  the  offense.  That  objection 
must  be  taken  by  demurrer. 
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People  ▼.  Carr,  3  N.  Y.  Crim.  678. 

In  the  case  last  cited  the  court  said,  "We  think  a  motion  to  quash  or  set 
aside  an  indictment,  upon  a  ground  which  would  be  fatal  to  a  verdict,  may 
be  made  at  any  time.  The  court  should  not  be  compelled  to  spend  time 
upon  a  trial  which  must  be  futile." 

Discretion  of  the  court  in  denying  the  defendant's  application  to  with- 
draw his  plea  of  not  guilty  in  order  that  he  might  make  a  motion  to  set 
aside  the  indictment  on  the  groimd  that  there  were  more  persons  acting  on 
the  grand  jury  than  were  entitled  to  act,  was  properly  exercised  when  no 
reason  for  granting  it  is  disclosed  by  the  record. 

People  T.  Doyle,  II  App.  Div.  447;  76  St.  Rep.  319;  42  Supp.  819. 

In  People  v.  Judson,  11  Daly,  1,  47  (1849),  Daly,  J.,  said  in  reference  to 
a  motion  made  to  quash  the  indictment  after  all  the  evidence  had  closed 
and  counsel  for  all  the  defendants,  except  one,  had  summed  up,  "Ordinarily 
a  motion  to  quash  the  indictment  should  be  made  before  a  defendant  liters 
upon  his  defense,  or  before  any  evidence  is  given.  But  it  is  a  matter  entire- 
ly in  the  discretion  of  the  court." 

See  also  People  v.  Walters,  5  Park.  Or.  661. 

The  denial  of  a  motion  to  set  aside  an  indictment  is  not  the  proper  sub- 
ject of  an  exception.  It  is  in  the  discretion  of  the  court  whether  or  not  to 
set  aside  the  defective  indictment  upon  motion;  and  unless  the  question  is 
free  from  doubt,  the  court  ought  not  to  do  it,  but  leave  the  defendant  to  his 
demurrer  or  motion  in  arrest  of  judgment. 

People  V.  Davis,  66  N.  Y.  96   (1874). 

There  is  no  authority  for  an  appeal  from  an  order  denying  an  order  to 
set  aside  an  indictment  on  the  ground  that  the  evidence  before  the  grand 
jury  is  insufficient,  ill^al  and  improper. 

People  T.  Rutherford,  47  App.  Div.  209;  96  St.  Rep.  224;  62  Supp.  224 
{1899). 
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MATTER  OF  BLAIR 

[S2  Miso.  175;  99  St.  Rep.  640;  65  Supp.  6i0.] 

{Bupreme  Oowrt,  Bpeoial  Term,  New  York  County,  July  9, 1900.) 

Cbimiital  Law — ^Pbelucinabt  Examination — ^Delat. 

Code  Cr.  Pro.  S  191,  provides  that  a  criminal  examination  must  be  com- 
pleted at  one  session,  provided  that  the  magistrate,  for  good  cause  shown, 
may  adjourn  it  for  not  more  than  two  days  at  a  time.  Pen.  Code,  §  540, 
makes  it  a  crime  for  one  to  bring  property  into  the  state  which  he  has 
stolen  abroad.    On  an  examination  of  a  person  accused  under  said  sec- 

NOTB. — ^DlXAT  OF  PRELIMINART  EXAMINATION  OF  ACCUSED. 

a.  In  taking  accused  before  m^igistrate. 

b.  Adjournments. 

c.  By  consent  of  accused. 


a.  In  taking  accused  before  magistrate. 

The  defendant  must  in  all  cases  be  taken  before  the  magistrate  without 
unnecessary  delay. 

Code  Crim.  Proc.  9  165. 

It  is  unnecessary  delay  in  taking  the  accused  before  the  magistrate,  where 
an  officer  arrested  him  on  Friday,  and  took  him  to  the  court  room,  but  did 
not  call  the  attention  of  the  magistrate  to  the  case,  because  the  complainant 
could  not  be  found,  and  thereafter  detained  him  without  any  direction  from 
the  magistrate  until  the  following.  Monday. 

Pastor  V.  Regan,  9  Misc.  547;  62  St.  Rep.  204;  30  Supp.  657. 

A  constable  has  the  right  to  detain  the  accused  for  a  reasonable  time, 
while  making  a  bona  fide  effort  to  find  a  magistrate  to  hear  the  cause,  when 
the  justice,  who  issued  the  warrant,  is  unable  to  hear  it. 

Arnold  v.  Steeves,  10  Wend.  514. 

A  justice  of  the  peace  has  no  authority  to  issue  a  warrant  with  an  in- 
dorsement thereon  directing  that  the  accused  should  be  committed  until 
a  subsequent  day  for  examination,  without  having  him  first  brought  before 
him. 

Pratt  V.  Hill,  16  Barb.  303. 
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tion  540j  it  appeared  that  the  jewelry  was  found  in  the  possession  of 
defendant,  who  told  a  detective  that  he  received  it  from  a  woman  for 
the  purpose  of  sale,  whose  name  and  address  he  gave ;  that  on  investiga- 
tion such  name  and  address  proved  fictitious ;  that  a  cablegram  was  re- 
ceived from  England,  announcing  a  theft  of  jewelry;  that  the  jewelry 
was  identified  by  a  witness  for  the  people.  Held,  that  adjournments 
taken  from  July  3d  te  July  6  th,  and  July  5th  te  July  7  th,  for  the  pur- 
pose of  obteining  evidence  of  the  theft,  were  not  an  unreasonable  delay, 
and  defendant  would  not  be  discharged  on  habeas  corpus. 

Application  of  Charles  W.  Blair  for  a  writ  of  habeas  corpus 
to  discharge  him  from  restraint  on  a  charge  of  stealing  property 
abroad  and  bringing  it  into  the  state.     Petitioner  remanded. 

O'Hare  <&  Dinneanan,  for  petitioner, 

Asa  Bird  Qardiner,  Dist.  Atty.,  for  the  People. 

McAdam,  J.  The  prisoner  was  arrested  June  27,  1900, 
charged  with  the  crime  of  stealing,  without  the  state,  the  prop- 
erty of  Mr.  and  Mrs.  Edwin  Gk>uld,  and  bringing  said  property 

Dblat  of  PRBLiMmARY  EXAMINATION  OF  AccusBD,— Continued. 

b.  Adjournments. 

He  [the  magistrate]  must  also  allow  the  defendant  a  reasonable  time  to 
send  for  counsel,  and  adjourn  the  examination  for  that  purpose. 
Code  Grim.  Proc.  8  189. 

The  magistrate,  immediately  after  the  appearance  of  counsel,  or  if  none 
appear  and  the  defendant  require  the  aid  of  counsel,  must,  after  waiting 
a  reasonable  time  therefor,  proceed  to  examine  the  case. 

Ck)de  Grim.  Proc.  9  190. 

The  examination  must  be  completed  at  one  session,  unless  the  magistrate, 
for  good  cause  shown,  adjourn  it.  The  adjournment  cannot  be  for  more 
than  two  days  at  each  time,  unless  by  consent  or  on  motion  of  the  defend- 
ant. 

Code  Grim.  Proc.  §  191. 

A  state  magistrate  may  detain,  for  a  reasonable  time,  for  further  ex- 
amination, a  person  charged  with  robbing  the  United  States  mail. 
Ex  parte  Smith,  5  Cow.  273. 
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within  this  county,  contrary  to  the  statute.  Pen.  Code,  §  540. 
The  prisoner  pleaded  not  guilty,  and  at  his  request  the  examina- 
tion before  the  magistrate  was  adjourned  until  July  8d  at  2  p. 
M.,  on  which  day  the  examination  proceeded.  Mr.  Schrady, 
who  testified  for  the  people,  identified  the  property,  consisting 
of  jewelry,  as  belonging  to  the  Gould  family ;  many  of  the  arti- 
cles bearing  their  initials.  Detective  Cronin,  who  likewise  tes- 
tified, proved  that  he  found  the  jewelry  in  question  in  the  pos- 
session of  the  prisoner,  who  told  the  detective  that  the  jewelry 
did  not  belong  to  him ;  that  he  got  it  from  a  woman  at  Coney 
Island,  who  directed  him  to  dispose  of  it.  The  detective  asked 
who  the  woman  was  and  where  she  lived,  and,  on  being  informed 
thereof  by  the  prisoner,  the  detective,  after  a  diligent  search, 
could  find  no  such  woman  at  the  place  designated.  These  cir- 
cumstances cast  strong  suspicion  against  the  honesty  of  the  pris- 
oner's possession  of  the  property,  and  all  that  remained  to  make 
a  complete  case  under  the  statute  was  proof  of  the  larceny,  which 
occurred  at  a  hotel  in  London,  England,  where  the  Goulds  were 
then  stopping.     The  Goulds  are  still  abroad.     Hence  their  evi- 

Dklay  of  Pkbltmimart  ExAiimATioN  OP  AccoBBD, --continued. 

It  is  in  the  discretion  of  the  magistrate  to  make  a  reasonable  postpone- 
ment of  the  hearing  .o  enable  the  complainant  to  be  notified  and  his  wit- 
nesses summoned,  or  for  the  necessary  accommodation  of  other  business  be- 
fore him. 

People  y.  Hodgson,  35  St.  Rep.  981;  12  Supp.  699;  AfT'd  126  N.  Y.  647; 
37  St.  Rep.  132;  27  N.  E.  378. 

In  People  v.  Drury,  2  Edm.  S.  C.  361,  the  court  said,  "In  these  prelimi- 
nary examinations  by  the  committing  magistrate  he  has  no  right  to  detain 
a  prisoner  for  examination  for  a  longer  period  than  three  days,  unless  un- 
der extraordinary  circumstances." 

c.  By  consent  of  accused. 

By  stipulating  to  appear  at  a  future  day  for  his  own  conyenience,  and 
receiving  a  parole,  the  party  arrested  waives  the  objection  that  he  was  not 
immediately  taken  before  a  magistrate. 

Nowak  V.  Waller,  31  St.  Rep.  458;  10  Supp.  199;  Aff'd  132  N.  Y.  690; 
30  N.  E.  868. 
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dence  cannot,  in  the  nature  of  things,  be  supplied  without  some 
necessary  delay.  The  chief  of  Scotland  Yard  sent  a  cablegram 
to  the  chief  of  the  detective  force  at  New  York  that  four  other 
larcenies  were  committed  at  the  same  hotel  on  the  same  night, 
and  that  the  thief  was,  no  doubt,  one  and  the  same.  When  the 
larceny  is  established,  the  possession  by  the  prisoner  of  the  fruits 
of  the  crime  recently  after  its  commissioDi  is  prima  facie  evidence 
of  guilty  possession.  1  Greenl.  Ev.  (14:th  ed.)  §  34;  Goldstein 
V.  People,  82  N.  Y.  231 ;  People  v.  McCallam,  103  N.  Y.  587, 
9  N.  E.  602. 

After  Schrady  and  Cronin  had  testified,  the  people  moved  for 
an  adjournment  of  the  examination,  which  was  granted  until 
July  6th,  and  on  that  day  a  further  adjournment  was  granted 
until  July  7th.  In  the  meantime  the  writ  of  habeas  corpus  was 
obtained  for  the  purpose  of  procuring  the  prisoner's  discharge  on 
the  grounds  (1)  that  there  was  not  sufficient  proof  to  hold  the 
prisoner;  and  (2)  that  the  magistrate  had  no  power  to  adjourn 
the  examination  to  await  further  evidence.  While  there  is  not 
at  present  sufficient  evidence  to  hold  the  prisoner,  there  may  be 
ample  before  the  examination  is  concluded.  Section  191  of  the 
Code  of  Criminal  Procedure  provides  that : 

"The  examination  must  be  completed  at  one  session,  imless  the  magistrate, 
for  good  cause  shown,  adjourn  it.  The  adjournment  cannot  be  for  more 
than  two  days  at  each  time,  unless  by  consent  or  on  motion  of  the  defend- 
ant." 

The  meaning  of  this  section  is  that  the  magistrate,  for  good 
'Cause  shown,  may  continue  the  examination  by  adjournments  of 
not  more  than  two  days  at  each  time,  so  long  as  the  necessities 
of  the  case  and  the  ends  of  justice  require.  If  this  were  not  so, 
no  prisoner  could  ever  be  placed  on  trial  in  a  case  like  the  pres- 
ent, where  the  larceny  took  place  in  a  foreign  country,  and  the 
witnesses  to  it  were  in  the  place  where  it  occurred.  Good  cause 
is  often  furnished  by  the  conditions  that  confront  us.  The  stat- 
utes and  constitutional  provisions  giving  the  right  to  a  speedy 
examination  or  trial  are  intended  to  guard  against  the  abuse  of 
delay  on  the  part  of  the  prosecution,  but  not  to  shield  a  prisoner 
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from  the  oon&equences  of  delays  for  which  the  prosecution  is  not 
in  any  wise  responsible.  15  Am.  &  Eng.  Enc.  Law^  164,  165. 
The  people  proved  that  eveiy  step  necessary  to  obtain  the  re- 
quired evidence  had  been  taken,  and  that  due  diligence  in  regard 
thereto  had  been  used.  There  was,  therefore,  good  cause  shown 
for  the  adjournments  had ;  and  there  has  been  no  arbitrary  dis- 
regard of  any  right  of  the  prisoner,  and  no  abuse  of  discretion 
by  the  magistrate.  These  adjournments,  in  the  manner  pointed 
out  by  section  191  of  the  Criminal  Code,  may  continue  until  un- 
reasonable and  unnecessary  delay  are  attributable  to  the  prose- 
cution, when  good  cause  for  their  continuance  will  cease.  The 
prisoner  may  be  discharged,  pending  the  examination,  on  $2,000 
bail.  Neithei'  the  liberty  of  the  subject  nor  the  cause  of  justice 
will  suffer  in  the  slightest  by  this  disposition  of  the  matter. 

The  writ  must  therefore  be  dismissed,  the  prisoner  remanded, 
and  the  magistrate  directed  to  proceed  with  the  examination  in 
the  manner  indicated. 


COOKE  &  COBB  CO.  v.  MILLER  et  al. 

[55  App,  Div,  120;  99  St.  Rep.  7S0;  65  Supp.  190.1 
{Supretne  Court,  Appellate  Division,  First  Department,  July  17, 1900.) 

rBAOB-MABKS — ^APPBOPRIATION  OF  WOBDS — ^WOBDS  OF  QUAIJTT. 

In  an  action  for  infringement  of  a  trade-mark,  the  evidence  showed  that 
plaintiff's  letter  file  was  labeled  with  a  circle  inclosing  the  words,  "The 

Note. — ^What  Words  are  Subjects  of  Trade-MabIkb. 

a.  In  general. 

b.  Names  of  places. 

c.  Party's  own  name. 

d.  Names  of  newspapers. 

e.  Names  of  corporations, 

f.  Foreign  u>ords. 


a.  In  general. 
In  Selchow  v.  Baker,  03  N.  Y.  59,  which  is  a  leading  ease  on  this  subject^ 
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Improved,  Best,  Favorite,  Cheapest  Letter  and  Invoice  File."  The  label 
of  defendant's  letter  file  was  on  a  plain  sheet  of  diffrent  color  from 
plaintiff's,  and  contained  only  the  words,  "The  Favorite  Letter  and  In- 
voice File,"  and  was  entirely  different  in  design  and  appearance  from 
plaintiff's.  There  was  no  evidence  that  defendants  sought  to  place  their 
goods  on  the  market  as  those  of  plaintiff.  Heldt  that  the  word  *'Fa- 
vorite"  is  not  subject  to  exclusive  appropriation  as  a  trade-mark,  even 
in  combination  with  the  words  "Best  and  Cheapest." 
Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  The  Cooke  &  Cobb  Company  against  Andrew  Mil- 
ler and  another,  doing  business  under  the  name  of  The  Eclipse 
Company.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

What  Words  abb  Subjects  of  Tbade-marks, —continued. 

the  general  rule  is  laid  down  "that  where  a  manufacturer  has  invented  a 
new  name,  consisting  of  a  word  in  common  use  which  he  has  applied  for 
the  first  time  to  his  own  manufacture,  or  to  an  article  manufactured  for 
him,  to  distinguish  it  from  those  manufactured  or  sold  hj  others,  and  the 
name  thus  adopted  is  not  generic  or  descriptive  of  the  article,  its  quali- 
ties, ingredients  or  characteristics,  but  is  arbitrary  or  fanciful  and  is  not 
used  merely  to  denote  grade  or  quality,  he  is  entitled  to  be  protected  in  the 
nse  of  the  name."  The  above  rule  is  not  affected  by  the  fact  that  the  trade- 
mark has  become  so  generally  known  that  it  has  been  adopted  by  the  pub- 
lic as  the  ordinary  appellation  of  the  article. 

In  Caswell  v.  Davis,  58  N.  Y.  223,  Folger,  J.,  in  his  opinion,  says,  "The 
general  rule  is  against  appropriating  mere  words  as  a  trado-mark.  An  ex- 
ception is  of  those  indicating  origin  or  ownership,  having  no  reference  to 
quality  or  use.  When  they  are  used  to  signify  a  fact,  or  when,  with  what 
purpose  soever  used,  they  do  signi-fy  a  fact  which  others  may  by  the  use 
of  them  express  with  equal  truth,  others  have  an  equal  right  to  them  for 
that  purpose." 

Plaintiffs  in  the  case  last  cited,  gave  the  name  of  "Ferro-Phosphorated 
Blizir  of  Calisaya  Bark"  to  a  certain  medicine  prepared  by  them  and  so 
labeled  the  bottles  containing  it.  The  principal  ingredients  of  said  medi- 
cine were  iron,  phosphorus  and  elixir  of  calisaya  bark.  Held,  that  the 
plaintiffs  had  no  exclusive  right  to  this  phrase  as  a  trade-mark. 

In  The  Congress  &  Empire  Spring  Co.  v.  High  Rock  Congress  Spring  Co. 
45  K.  Y.  291,  the  plaintiffs  were  the  owners  of  Congress  Spring.  The  wa- 
ter from  that  spring  they  sold  extensively  under  the  name  of  "Congress 
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Argued  before  Van  Brunt^  P.  J.,  and  Hatch,  Eumsby,  Pat- 
terson^ and  O'Brien,  JJ. 

Wilton  C.  Donn  {Adam  Wiener,  counsel)^  for  appellant. 

Wilson,  Barker  £  Wilson  (Philip  L.  Wilson,  counsel) y  for  re- 
spondents. 

Patterson^  J.  The  plaintiff  is  a  corporation  engaged  in  the 
business  of  manufacturing  and  selling  stationery,  and  among 
other  things  a  letter  and  invoice  file,  in  connection  with  which  it 
claims  a  trade-mark  right  to  the  use  of  the  word  "Favorite,'' 
printed  upon  a  label  claimed  to  have  been  adopted  as  a  distin- 
guishing mark,  applied  and  affixed  to  their  letter  and  invoice  file 
and  the  wrappers  thereof.  They  allege  that  they  have  built  up 
a  large  business  in  the  manufacture  and  sale  of  the  files,  and  that 

What  Words  arb  Subjects  of  Tbadb-icarxs,— continued. 

Water"  and  "Congreee  Spring  Water."  It  waa  held  that  the  word  "Con- 
gress" used  in  connection  with  the  bottling  and  sale  of  such  water  was  a 
proper  trade-mark. 

Folger,  J.,  in  his  opinion  in  the  above  case,  says:  "All  agree  that  a 
name  may  be  used  as  a  trade-mark  when  it  is  used  as  indicating  the  true 
origin  or  ownership  of  the  article  offered  for  sale;  and  that  the  owner  may 
be  protected  in  its  exclusive  use  when  it  is  appropriated  as  designating  the 
true  origin  or  ownership  of  the  article  to  which  it  is  affixed;  and  when 
others  may  not  use  it  with  equal  truth  and  have  not  an  equal  right  to  em- 
ploy it  for  the  same  purpose." 

The  word  "hygieniques"  as  applied  to  suspenders  is  not  descriptive  in 
the  ordinary  sense  and  may  therefore  be  used  as  a  trade-mark. 

Bailly  v.  Nashawannuck  Mfg.  Co.  10  Supp.  224. 

Barrett,  J.,  writing  the  opinion  for  the  court  in  the  above  case,  says: 
''Words  which  are  but  inferentially  or  remotely  descriptive,  indicating  nei- 
ther origin  nor  ownership,  but  merely  some  special  quality  or  peculiarity 
of  the  article  itself,  may  properly  be  regarded  as  fanciful  or  arbitrar/  in 
the  legal  sense." 

In  Stern  v.  Barrett  Chemical  Co.  29  Misc.  609;  95  St  Rep.  221;  61  Snpp. 
221.  Freedman,  P.  J.,  writing  the  opinion  of  the  court,  says:  "It  has 
been  established  that  a  suggestive  word  may  be  none  the  less  a  valid  trade- 
mark and  that  before  a  term  or  word  will  be  held  purely  descriptive  and 
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the  defendants  have  infringed  their  right  by  adopting  for  an  in- 
voice file  made  by  them  a  label  with  the  word  "Favorite"  dis- 
played ui)on  it  in  such  a  way  as  to  deceive  the  public,  and  that 
they  attempted  to  palm  off  their  goods  as  those  of  the  plaintiff. 
The  ordinary  allegations  in  actions  for  the  infringement  of  trade- 
marks are  contained  in  the  complaint.  An  injunction  was 
sought,  and  a  claim  for  damages  is  also  made.  The  defendants 
admit  that  they  manufacture  letter  and  invoice  files,  and  that 
they  place  upon  their  goods  a  label  upon  which  the  word  "Fa- 
vorite" is  displayed,  but  they  deny  the  charges  of  fraud  and  de- 
ceit. 

The  evidence  in  the  case  fails  to  show  that  the  defendants  de- 
signedly or  fraudulently  sought  to  place  their  goods  upon  the 
market  as  those  of  the  plaintiff.  Specimens  of  the  labels  used 
by  both  parties  appear  in  the  record,  and  it  is  apparent  from  an 
inspection  that  even  a  casual  observer  would  not  be  deceived  by, 
or  mistake  the  defendant's  label  for,  that  of  the  plaintiff.     The 

What  Wobds  akb  Subjkcts  of  Trade-icarrs,— contiaued. 

iBSufficient  as  a  foundation  for  a  trade-mark,  its  description  must  import 
information  as  to  the  general  characteristics  and  composition  of  the  article 
to  which  it  applies." 

In  the  above  case  the  word  ''Roachsault*'  was  held  to  be  an  arbitrary 
word  and  properly  used  as  a  trademark  by  the  plaintiffs,  thereby  revers- 
ing Stem  V.  Barrett  Ghem.  Go.  28  Misc.  429;  92  St.  Rep.  1129;  58  Supp. 
1129. 

In  Hier  v.  Abrahams,  82  N.  Y.  519,  the  plaintiffs  had  for  three  years 
before  the  commencement  of  the  action  used  the  word  "Pride"  as  a  trade- 
mark in  the  manufacture  of  their  cigars.  The  court  held  that  the  word 
as  applied  to  cigars  was  not  merely  descriptive  but  arbitrary,  and  therefore 
it  could  be  properly  used  as  a  trad^-tnark  and  plaintiffs  were  entitled  to 
an  injunction  restraining  its  use  by  the  defendants. 

The  use  of  the  word  "Pride,"  as  applied  to  cigars,  in  connection  with 
different  words  or  names  from  those  in  connection  with  which  plaintiff 
used  it  does  not  sanction  its  being  pirated. 

Id. 

In  Waterman  ▼.  Shipman,  130  N.  Y.  301 ;  29  N.  E.  Ill,  the  court  granted 
an  injunction  restraining  the  use  by  the  defendants  of  the  word  "Ideal," 
as  applied  to  fountain  pens,  on  the  ground  that  the  term  "serves  to  indicate 
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plaintiff's  label  consists  of  a  device  or  design  of  a  circle  in  which 
are  inclosed  the  words,  "The  Improved,  Best,  Favorite,  Cheaj)- 
est  Letter  and  Invoice  File."  The  plaintiff's  name  does  not 
appear  on  it.  The  defendants'  label  is  on  a  plain  sheet,  differ- 
ing in  color  from  that  of  the  plaintiff,  without  the  circle,  and  con- 
taining only  the  words,  "The  Favorite  Letter  and  Invoice  File." 
In  design  and  appearance  the  two  labels  are  entirely  different. 
There  is  no  question  in  the  case  of  illegitimate  competition  or 
of  fraudulent  acts  upon  the  part  of  the  defendants,  and  the  only 
right  which  the  plaintiff  could  assert  is  to  the  exclusive  proprie- 
torship of  the  word  "Favorite"  as  a  trade-mark  designation. 

We  agree  with  the  trial  judge  that  the  word  is  not  one  which 
can  be  made  the  subject  of  an  exclusive  proprietary  right  as  a 
trade-mark.  It  does  not  indicate  either  ownership  or  origin  of 
the  goods  of  the  plaintiff.     It  is  only  an  adjective  which,  if  de- 
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that  the  article  sold  by  the  plaintiff  was  of  his  own  manufacture"  and  that 
the  term  as  applied  to  fountain  pens  is  not  descriptive  but  arbitrary,  and 
fanciful,  and  so  could  be  appropriated  as  a  trade-mark. 

The  words  "Glen,"  "Lake,"  "Cylinder,"  "Wayne,"  and  "New  York,"  used 
to  denote  the  different  qualities  of  glass  manufactured  l^y  the  plaintiff, 
held,  not  proper  subjects  of  trade-marks. 

Stokes  V.  Landgraff,  17  Barb.  608. 

In  Taylor  t.  Gillies,  59  N.  Y.  331,  it  was  held  that  the  words  "Gold 
Medal,"  used  on  the  wrapper  of  a  package  of  saleratus,  did  not  indicate 
ownership  or  origin  but  quality,  and  therefore  did  not  constitute  a  trade- 
mark to  which  the  plaintiffs  had  an  exclusive  right. 

In  Koehler  v.  Sanders,  122  N.  Y.  65;  25  N.  £.  235,  the  plaintiffs,  under 
the  name  of  the  "International  Banking  Ck)mpany"  were  engaged  in  the 
business  of  dealing  in  foreign  government  bonds.  In  an  action  brought 
to  restrain  the  use  by  the  defendants  of  the  words  "International  Bank" 
in  their  advertisements,  the  court  held  that  the  plaintiffs  had  no  exclusive 
property  right  in  the  use  of  the  words. 

The  words  "Club  House,"  used  to  designate  the  gin  sold  by  the  plaintiffs 
are  not  such  words  as  give  the  plaintiffs  exclusive  right  to  their  use  as  a 
trade-mark. 

Corwin  v.  Daly,  7  Bosw.  222. 

The  letters  "A.  C.  A."  were  used  by  a  manufacturer  of  cloth  to  desig* 
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scriptive  of  anything,  refers  to  quality.  Anyone  is  entitled  to 
describe  the  articles  manufactured  and  sold  by  him  as  being  fa- 
vorite, or  desirable,  or  superior,  or  unrivaled,  or  peerless,  if  he 
chooses  so  to  do.  The  adjectives  of  the  English  language  are  the 
common  property  of  all  who  speak  and  write  it.  There  may  be 
such  a  combination  of  words  as  would  entitle  a  person  to  the  use 
of  an  adjective  in  that  combination,  where  there  is  an  arbitrary 
and  fanciful  designation,  as  in  the  cases  of  ^^Sliced  Animals," 
in  Selchow  v.  Baker,  93  N.  Y.  59 ;  or  "Pride  Cigar,"  in  Hier 
V.  Abrahams,  82  N.  T.  519 ;  or  "Ideal  Fountain  Pen,"  in  Water- 
man V.  Shipman,  130  N.  Y.  301 ;  29  N.  E.  111.  Those  cases 
proceed  upon  the  principle  that  where  a  manufacturer  invents 
a  new  name,  and  applies  it  to  his  wares  to  distinguish  them  from 
others,  and  it  is  not  generic  or  descriptive,  but  arbitrary  and  fan- 
ciful, the  right  to  use  the  name  will  be  protected  as  a  trade-mark. 
But  the  word  "Favorite,"  even  in  combination  with  the  words 
**Best  and  Cheapest,"  indicates  nothing  but  an  owner's  apprecia- 
tion of  the  value  or  quality  of  the  article  or  merchandise  he  offers 
for  sale  to  the  public. 

The  judgment  dismissing  the  complaint  was  right,  and  should 
be  affirmed,  with  costs.  All  concur,  except  Van  Bbunt,  P.  J., 
who  dissents. 

What  Words  are  Subjects  of  Trade-harks, — continued. 

nate  the  first  quality  of  his  fabrics.  In  an  action  to  restrain  another 
manufacturer  from  using  the  same  letters  for  the  same  purp68e,  held,  that 
the  latter  could  be  restrained  from  so  using  the  letters.  In  this  case,  Duer, 
J.,  in  his  opinion  says:  "It  is  immaterial  whether  words,  or  letters,  or 
figures,  or  any  other  signs,  are  used,  if  the  single  fact  which  they  are  used 
to  indicate  or  declare  is  a  truth  which  other  manufacturers  or  dealers 
have  an  equal  right  to  express  and  communicate.'' 

Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  699. 

Manufacturing  Co.  v.  Trainer,  101  U.  S.  61    (11  Otto). 

Fctridge  V.  Wells,  4  Abb.  Pr.  144. 

The  word  ''Royal"  as  applied  to  manufactured  articles,  held,  not  such 
a  word  as  would  entitle  plaintiffs  to  the  exclusiye  use  thereof  as  a  trade- 
mark, an  it  denotes  quality  or  grade. 

Royal  Baking  Powder  Co.  v.  Sherrell,  93  N.  Y.  3?^ 
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The  words  must  give  some  reasonably  accurate  and  distinct  informatioB 
as  to  the  character  and  composition  of  the  article  to  which  they  are  ap- 
plied in  order  to  bring  them  within  the  rule  prohibiting  the  use  of  merely 
descriptive  words  as  trade-marks. 

Keasbey  v.  Brooklyn  Chemical  Works,  142  N.  Y.  467 ;  37  N.  E.  476,  dii- 
tinguishing,  Caswell  v.  Davis  (supra). 

A  court  of  equity  will  not  grant  aid  to  a  plaintiff  against  the  use  by 
another  of  his  trade-mark,  if  in  carrying  on  the  business  he  is  practising  de- 
ception upon  the  public. 

Fetridge  v.  Wells,  4  Abb.  Pr.  144. 

See  Fetridge  v.  Merchant,  4  Abb.  Pr.  166. 

The  words  ''Magnetic  Balm"  constitute  a  lawful  trade-marlc 
Smith  V.  Sixbury,  25  Hun,  232. 

In  case  of  the  prior  appropriation  of  part  or  parts  of  the  trade-mark  by 
others,  the  combination  of  the  person,  seeking  protection,  must  be  neWy 
and  intended  and  calculated  to  designate  origin  or  ownership. 

Thornton  v.  Crowley,  47  Super.  527. 

In  Godillot  v.  Harris,  81  N.  Y.  263,  the  court  says:  "It  is  not  essential 
to  property  in  a  trade-mark  that  it  should  indicate  any  particular  persoi 
as  the  maker  of  the  article  to  which  it  is  attached." 

In  the  above  case  the  plaintiff  was  not  the  manufacturer  of  the  article 
called  "Julienne,"  but  it  was  put  up  especially  for  him  and  the  coiurt  held 
that  he  had  the  same  right  to  afSz  and  maintain  a  special  trade-mark  as 
if  he  had  been  the  manufacturer. 

Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf.  690. 

Taylor  v.  Carpenter,  2  Sandf.  Ch.  603. 

Plaintiffs  applied  the  words,  "Cherry  Pectoral"  to  a  medicine  manufac- 
tured by  them  for  chest  diseases :  Held,  that  an  exclusive  use  of  said  words 
as  a  trade-mark  could  not  be  claimed  as  the  words  were  descriptive. 

Ayer  v.  Rushton,  7  Daly,  9. 

Plaintiff  was  protected  in  the  exclusive  use  of  the  word  "Sleuth''  as  a 
trade-mark  in  his  publications. 

Munro  v.  Beadle,  55  Hun,  312;  28  St  Rep.  503;  8  Supp.  414;  Rev'g  18 
St.  Rep.  277;  2  Supp.  314. 

Munro  v.  Tousey,  13  Supp.  81 ;  36  St.  Rep.  620. 

Words  "Nickle-In"  are  properly  used  as  a  trade-mark  by  cigar  manu- 
facturer. 
Schendel  r.  Silver,  63  Hun,  330;  44  St  Rep.  401;  18  Supp.  1. 

A  hotel  proprietor  will  be  protected  in  the  use  of  the  name  of  his  hotel 
as  a  trade-mark  or  selling  name  for  articles  in  which  he  deals. 
Kinsley  v.  Jacoby,  28  Abb.  N.  C.  451 ;  20  Supp.  46. 
See  Howard  v.  Henriques,  3  Sandf.  726. 
Deiz  V.  Lamb,  6  Robt  537 
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To  entitle  a  person  to  the  exclusive  use  of  words  as  a  trade-mark  such 
use  must  be  new  as  applied  to  similar  articles. 
Van  Beil  ▼.  Prescott,  82  N.  Y.  630. 

The  word  "Aldemey"  in  connection  with  oleomargarine  is  entirely  arbi- 
trary and  a  proper  subject  of  a  trade-mark. 
Lauferty  t.  Wheeler,  II  Abb.  N.  C.  220. 

The  words  ''Compressed  Yeast"  is  not  a  proper  subject  of  trade-mark. 
Fleischman  v.  Newman,  21  St.  Rep.  790;  4  Supp.  642. 
The  words  "Electro-Silicon"    are    a    combination  wholly  arbitrary  and 
properly  used  as  a  trade-mark. 

Electro-Silicon  Co.  v.  Trask,  69  How.  Pr.  189. 
Electro-Silicon  Co.  v.  Hazard,  29  Hun,  369. 

The  word  "Peerless"  is  merely  descriptive  and  not  proper  subject  of  a 
trade-mark. 

Holbrook  v.  Swezey,  14  Weekly  Dig.  104. 

In  Cahn  v.  Gottschalk,  16  St.  Rep.  818;  2  Supp.  13,  defendant  was  re- 
strained from  using  the  words  "Maryland  Club  Rye  Whisky,"  which  plain- 
tiffs had  adopted  as  a  trade-mark  to  designate  a  certain  whiskey  manufac- 
tured by  them. 

But  see  Cahn  vr  Hoffman  House,  7  Misc.  461;  59  St.  Rep.  871;  28  Supp. 
388. 

In  Hornbostel  v.  Kinney  Tobacco  Co.  52  Super.  Ct.  4i,  the  court  held 
that  plaintiffs  had  no  right  to  the  exclusive  use  of  the  words  "Sweet  Ca- 
poral"  as  applied  to  cigarettes,  but 'there  were  special  points  in  the  case 
on  which  the  decision  rested. 

The  word  "Granite,"  as  applied  to  a  certain  kind  of  ironware  is  a  valid 
trade-mark. 

St.  Louis  Stamping  Co.  t.  Piper,  12  Misc.  270;  67  St.  Rep.  314;  33  Supp. 
443. 

"Filo-floss"  held  a  valid  trade-mark  as  applied  to  silk  fabrics  manufac- 
tured by  plaintiff. 

Rawlinson  v.  Brainard  &  Armstrong  Co.  28  Misc.  287;  93  St.  Rep.  880; 
69  Supp.  880. 

In  Crawford  v.  Laus,  29  Misc.  248;  94  St.  Rep.  387;  60  Supp.  387,  the 
plaintiff,  who  advertised  his  place  of  business  as  "The  Little  Shop,"  was 
granted  an  injunction  restraining  the  defendant  from  using  the  words 
"The  Little  Antique  Shop"  as  referring  to  his  place  of  business. 

In  Lockwood  v.  Bostwick,  2  Daly  521,  the  defendant  was  restrained  from 
using  a  label  bearing  the  name  "Bovina"  on  the  ground  that  it  was  an  imita- 
tion of  a  label  used  by  the  plaintiffs,  bearing  the  name  "Boviline." 

The  words  "Sen  Sen"  and  "Trix"  are  arbitrary  words  and  properly  used 
as  trade-marks. 

T.  B.  Dunn  Co.  v.  Trix  Mfg.  Co.,  50  App.  Div.  76;  97  St.  Rep.  333;  63 
Supp.  333. 
Tin.  N.  Y.  A-  C.  5 
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Use  of  "O.  Vermilion"  and  "P.  Green,"  not  an  infringement  upon  the 
plaintiff's  trade-marks  or  names  of  "Oriole  Vermilion"  and  "Peerless 
Green." 

Lavanburg  v.  Pfeiffer,  31  Misc.  690;  100  St.  Rep.  39;  66  Supp.  39. 

The  word  "La  Favorita"  as  applied  to  flour,  held  to  be  a  valid  trade-mark. 
Holt  V.  Menendez,  23  Fed.  Rep.  869. 

There  can  be  no  exclusive  use  of  the  words  "Nourishing  Stout"  as  applied 
to  a  beverage. 

Raggett  V.  Findlater,  L.  R.  17  £q.  29. 

The  term  "Black  Package  Tea/'  held  not  such  a  distinctive  appellation  as 
entitled  plaintiffs  to  its  exclusive  use. 

Fischer  v.  Blank,  138  N.  Y.  244;  33  N.  E.  1040. 

As  to  combination  of  words,  see  also  Clinton  Met.  Paint  Co.  v.  N.  Y.  Met 
Paint  Co.,  23  Misc.  66;  84  St.  Rep.  437;  50  Supp.  437. 

The  number  "303"  as  designating  a  certain  pattern  of  pens  is  a  propei 
trade-mark. 

Gillott  v.  Esterbrook,  48  N.  Y.  374. 

Collins  V.  Reynolds  Card  Mfg.  Co.,  7  Abb.  N.  C.  17. 

b.  Names  of  placea, 

"Ordinarily  a  geographical  designation  is  not  the  subject  of  proprietary 
nte  as  a  trade-mark,  but  may  be  claimed  as  such  where  specially  equitable 
reasons  exist  for  such  claim." 

Gabriel  v.  Sicilian  Asphalt  Paving  Co.  23  Misc.  534;  86  St.  Rep.  722;  52 
Supp.  722. 

In  the  above  case  plaintiffs  were  held  not  entitled  to  the  exclusive  use  of 
the  word  "Brunswick,"  as  designating  the  asphalt  manufactured  by  them  in 
the  Duchy  of  Brunswick,  Germany. 

In  Hudson  Canal  Company  v.  Clark,  80  U.  S.  311,  (13  Wall)  the  court 
held  that  the  plaintiffs  had  no  right  to  the  exclusive  use  of  the  word  "Lacka- 
wanna" as  a  trade-mark  to  designate  the  coal  sold  by  them  and  the  following 
rule  was  laid  down  by  the  court:  •  .  •  "no  one  can  apply  the  name  of 
a  district  or  country  to  a  well-known  article  of  commerce  and  obtain  there- 
by such  an  exclusive  right  to  the  application  as  to  prevent  others,  inhabiting 
the  district  or  dealing  in  similar  articles  coming  from  the  district,  from 
truthfully  using  the  same  designation.  It  is  only  when  the  adoption  or  imi- 
tation of  what  is  claimed  to  be  a  trade-mark  amounts  to  a  false  representa- 
tion, express  or  implied,  designated  or  incidental  that  there  is  any  title  to 
relief  against  it." 

If  the  word  is  just  as  true  in  its  application  to  another  person's  goods  as 
it  is  to  the  goods  of  the  one  who  first  applied  it,  there  is  no  legal  or  mora] 
wrong  in  its  use  by  the  former,  even  though  purchasers  may  be  mistaken. 

Id. 

Clin>.n  Metalic  Paint  Co.  r.  N.  Y.  Met.  Paint  Co.  (supra). 
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In  Newman  r.  Alvord,  51  N.  Y.  189,  plaintiffs  were  manufacturers  of 
cement  at  Akron,  Erie  Co.,  their  cement  being  known  on  the  market  as  Akrons 
cement.  Defendants  manufactured  cement  at  Syracuse.  Action  was  brought 
to  restrain  the  defendants  from  using  the  word  "Akron"  in  designating  their 
cement.  Held,  that,  as  against  defendants,  plaintiffs  had  the  right  to  the 
exclusive  use  of  the  word  ''Akron"  as  a  trade-mark. 

In  Seixo  y.  Provezende,  1  Chancery  Appeal  Cases  [Law  Reports]  101,  tbe 
plaintiff  was  protected  in  the  use  of  the  word  "Seixo"  as  a  trade-mark  for 
wines,  made  by  him  in  the  district  of  Seixo,  Spain,  against  the  aefendant 
who  had  a  vineyard  in  the  same  district. 

In  Fleischmann  v.  Schuckmann,  62  How.  Pr.  92,  the  court  held  that  plain- 
tiffs were  entitled  to  the  exclusive  use  of  the  word  "Vienna"  as  a  trade-mark 
applying  to  baked  articles,  although  plaintiffs  carried  on  business  in  New 
York  city. 

The  words  "Worcestershire  Sauce,"  designating  a  sauce  made  in  Worces- 
tershire, cannot  be  used  as  a  trade-mark  so  as  to  give  plaintiffs  an  exclusive 
right  to  the  use  thereof. 

Lea  V.  Wolf,  13  Abb.  Pr.  N.  S.  389;  1  T.  &  C.  626;  Modified  by  Lea  v. 
Wolf,  15  Abb.  Pr.  N.  S.  1. 

Plaintiff  had  for  many  years  manufactured,  in  the  village  of  Deer  River, 
a  plow  which  became  generally  known  to  the  public  as  the  "Deer  River  Plow" 
and  having  on  top  of  the  beam  the  name  "Deer  River"  as  a  trade-mark.  De- 
fendant, having  surreptitiously  obtained  patterns  of  plaintiffs'  plow,  began 
manufacturing,  in  Deer  River,  a  style  of  plow  similar  to  that  of  the  plain- 
tiff's and  bearing  the  name  "Deer  River."  Held,  that  the  defendant  should 
be  restrained  from  the  use  of  the  words  "Deer  River"  as  a  trade-mark  to 
designate  his  plows. 

Gebbie  v.  Stitt,  82  Hun,  93;  63  St.  Rep.  393;  31  Supp.  102. 

In  Montgomery  t.  Thompson,  House  of  Lords,  64  Law  Times  (N.  S.)  748, 
the  defendant  was  enjoined  from  using  the  words  "Stone  Ale"  as  a  trade- 
mark, plaintiffs,  for  over  a  century,  having  brewed  ale  sold  by  this  designa- 
tion at  Stone,  England. 

In  Anheuser-Busch  Brewing  Co.  v.  Piza,  24  Fed.  Rep.  149,  the  court  en- 
joined the  use  of  the  term  "St.  Louis  Beer,"  as  the  plaintiff  had  acquired 
a  valuable  trade  for  his  beer,  which  was  known  to  the  public  as  "St.  Louis 
Beer." 

In  Glen  &  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  one  Hall,  whose  rights  de- 
fendant had  acquired  had  established  a  business  at  No.  10  South  Water 
Street,  in  the  city  of  Rochester  and  had  carried  on  the  business  at  that  par- 
ticular place  for  such  a  length  of  time  that  the  location  had,  in  the  mind  of 
the  public,  become  inseparably  connected  with  the  business.  Held,  that  he 
had  acquired  a  right  to  the  exclusive  use  of  the  name  of  the  location  which 
would  be  protected  by  a  court  of  equity. 


€8  VOLUME  VIII. 


What  Words  abb  Subjkcts  of  Tradb-mauks. — continued. 

c.  Party's  oion  name. 

In  Meneely  y.  Meneely,  62  N.  Y.  427,  the  court  lays  down  the  following 
Tule:  "Every  man  has  the  absolute  right  to  use  his  own  name  in  his  own 
business,  even  though  he  may  thereby  interfere  with  or  injure  the  business 
of  another  person  bearing  the  same  name,  providing  he  does  not  resort  to 
any  artifice  or  contrivance  for  the  purpose  of  producing  the  impression  that 
the  establishments  are  identical  or  do  anything  calculated  to  mislead." 

That  there  must  be  no  intent  to  deceive  the  public. 

See  De  Long  v.  De  Long  Hook  &  Eye  Ck>.,  80  Hun,  399;  70  St.  Rep.  161 ; 
35  Supp.  500. 

Howes  Co.  V.  Howes  Grain-Cleaner  Co.,  19  App.  Div.  625;  80  St.  Rep.  165; 
46  Supp.  165. 

Arnheim  v.  Amheim,  28  Misc.  399;  93  St.  Rep.  948;  59  Supp.  948. 

Devlin  v.  Devlin,  69  N.  Y.  212. 

Ab  to  the  right  of  the  president  of  a  corporation,  which  had  been  manu- 
facturing goods  labeled  with  his  name,  to  use  his  name  in  the  continuance 
of  the  business  as  against  the  assignee  in  bankruptcy  of  the  corporation. 

See  Cutter  v.  Oudebrod  Bros.  Co.,  36  App.  Div.  362 ;  89  St  Rep.  298 ;  55 
Supp.  298.      See  44  App.  Div.  605;  95  St.  Rep.  225;  61  Supp.  225. 

In  Oouraud  v.  Trust,  3  Hun,  627,  plaintiff  invented  and  sold  a  cosmetic 
which  he  called  "Gouraud's  Oriental  Cream  or  Magical  Beautifier."  Defend- 
ants, his  sons,  whose  name,  however,  was  Trust  and  not  Gouraud,  advertised 
and  sold  the  same  preparation  as  "Creme  Oriental  by  Dr.  T.  F.  Gouraud's 
Sons."     Held,  that  it  was  an  infringement  of  the  plaintiff's  trade-mark. 

The  court  held  in  Prince  Mfg.  Co.  v.  Prince  Metallic  Paint  Co.,  135  N.  Y. 
24,  33;  31  N.  £.  990,  that  the  words  "Metallic  Paint,"  standing  alone 
could  not  be  appropriated  as  a  trade-mark,  but  that  the  word  "Prince,"  in- 
dicating the  manufacturer,  identified  the  article  to  which  the  label  was  at- 
tached as  that  produced  by  him  and  no  person  of  a  different  name  could 
stamp  it  upon  a  similar  conmiodity.  Plaintiff,  however,  was  not  granted 
relief  in  this  case  on  the  ground  that  he  was  misrepresenting  his  paint  to 
the  public. 

In  Jaeger's,  etc.,  Co.  v.  Le  Boutillier,  5  Misc.  78 ;  24  Supp.  890,  the  court 
held  that  the  plaintiffs  had  not  the  right  to  the  exclusive  use  of  the  word 
"Jaeger"  as  applying  to  underwear  manufactured  out  of  pure  wool. 

d.  Names  of  newsapera. 

The  name  of  a  newspaper  may  be  protected  as  a  trade-mark. 

In  Matsell  v.  Flanagan,  2  Abb.  Pr.  N.  S.  459,  the  plaintiff  had  for  several 
years  published  "The  National  Police  Gazette"  and  the  court  granted  an  in- 
junction restraining  the  defendant  from  continuing  the  publication  of  a  pa- 
per entitled  the  "United  States  Police  Gazette." 

See  Stevens  v.  De  Conto.,  4  Abb.  Pr.  N.  S.  47 ;  7  Robt.  343. 

Dayton  v.  Wilkes,  17  How.  Pr.  510. 
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To  entitle  the  plaintiff  to  relief  the  name  of  his  paper  must  be  used  in  Bucb 
a  manner  as  to  be  calculated  to  deceive  or  mislead  the  public 
Bell  V.  Locke,  8  Paige,  76. 

e.  Noumea  of  corporationa. 

In  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462;  39  N.  E.  490, 
plaintiff  was  organized  in  1890  to  carry  on  the  business  commencsd  by  Chas. 
S.  Higgins  in  1846.  At  his  death,  in  1860,  his  son  succeeded  to  the  business 
and  upon  the  organization  of  the  plaintiff  he  was  elected  president,  which 
position  he  held  for  one  year  when  he  was  displaced  and  ceased  to  be  a  di- 
rector. In  1892  Chas.  S.  Higgins,  with  others,  organized  the  defendant, 
having  its  factory  and  principal  place  of  business  in  the  same  city  where  the 
plaintiff  was  doing  business.  The  court  held  that  the  defendant  should  be 
restrained  from  carrying  on  its  business  under  the  name  of  the  "Higgins' 
Soap  Co." 

Andrews,  Ch.  J.,  in  his  opinion  in  the  above  case,  says:  "In  respect  to  cor- 
porate names  the  same  rule  applies  as  to  the  names  of  firms  or  individuals, 
and  an  injunction  lies  to  restrain  the  simulation  and  use  by  one  corporation 
of  the  name  of  a  prior  corporation  which  tends  to  create  confusion  and  to 
enable  the  latter  corporation  to  obtain,  by  reason  of  the  similarity  of  names, 
the  business  of  the  prior  one.  The  courts  interfere  in  these  cases,  not  on  the 
ground  that  the  state  may  not  affix  such  corporate  names  as  it  may  elect 
to  the  entities  it  creates,  but  to  prevent  fraud,  actual  or  constructive." 

Richardson  &  Boynton  Co.  v.  Richardson  &  Morgan  Co.,  27  St.  Rep.  808 ; 
8  Supp.  52. 
'   Babbitt  v.  Brown,  68  Hun,  615;  52  St.  Rep.  775;  23  Supp.  26. 

Roy  Watch  Case  Co.  y.  Camm-Roy  Watch  Case  Co.,  28  Misc.  45;  92  St. 
Rep.  979 ;  58  Supp.  979. 

The  principle  established  in  the  Higgins  case  (supra)  was  closely  followed 
in  Schmid  v.  De  Grauw,  Aymar  &  Co.,  27  Misc.  693;  93  Bt,  Rep.  569,  59 
Supp.  569,  in  which  the  defendant  was  restrained  from  using  the  name  "De 
Grauw,  Aymar  &  Co.,  although  it  had  partners  whose  names  are  respe*:tive- 
ly  De  Grauw  and  Aymar. 

f.  Foreign  words. 

Words,  as  used  in  any  language,  cannot  be  appropriated  by  anyone  to  his 
^2^UBive  use  to  designate  an  article  sold  by  him  similar  to  that  to  which 
they  were  previously  applied. 

In  Wolf  V.  Groulard,  18  How.  Pr.  64,  plaintiff  was  not  protected  in  the  ex- 
clusive use  of  the  words  "Schiedam  Schnapps"  as  applicable  to  a  certain 
kind  of  gin,  as  "Schiedam"  is  the  name  of  a  town  in  Holland  and  the  word 
"Schnapps"  is  a  German  word,  meaning  a  dram. 

Wolfe  y.  Burke,  7  Lans.  151. 
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The  rule  in  these  cases  seems  to  be  somewhat  modified  by  the  later  case  of 
Dadirrian  v.  Theodorian,  15  Misc.  300;  73  St.  Rep.  309;  37  Supp.  611. 

In  tha^  case  the  word  "Maadzoon"  was  used  by  plaintiffs  as  a  trade-mark 
on  a  certain  preparation  of  fermented  milk  manufactured  by  him.  'ine  word 
is  the  Armenian  name  for  a  somewhat  similar  article  made  in  Turkey.  Held, 
that  the  word  could  not  properly  be  regarded  as  descriptive  in  this  country 
and  therefore  the  plaintiffs  were  entitled  to  the  exclusive  use  thereof  as  a 
trade-mark. 

The  foreign  word  "valet/'  used  to  designate  a  business  of  repairing  old 
clothing,  is  a  proper  word  for  a  trade-mark. 

Cohn  V.  Reynolds,  26  Misc.  473;  91  St.  Rep.  469;  57  Supp.  469. 


JONES  V.  SCHERMERHORN  et  al 

[5S  App,  Div,  494;  99  8t.  Rep.  999;  65  Supp.  999.] 
{Supreme  Court,  Appellate  Divieion,  Fourth  Department.      July  24>  1900.) 

Ck>UBTS — JUBISDICTION — SUIT  BT  TRUSTEE  IN  BANKRUPTCY. 

Bankr.  Act  1898,  S§  1,  2,  provide  that  certain  federal  courts  shall  be  courts 
of  bankruptcy,  with  jurisdiction  to  "cause  the  estates  of  bankrupts  to 
be  collected,  .  .  .  and  determine  controversies  in  relation  thereto, 
except  as  herein  otherwise  provided."  Section  23,subd.  "b,"  declares  that 
suits  by  a  trustee  in  bankruptcy  shall  only  be  brought  or  prosecuted  in 
the  courts  where  the  bankrupt  whose  estate  the  trustee  is  administering 
might  have  brought  or  prosecuted  them  in  the  absence  of  proceedings  in 
bankruptcy.  Held,  that  the  federal  courts  had  not  exclusive  jurisdic- 
tion of  a  suit  brought  by  a  trustee  in  bankruptcy  to  set  aside  an  alleged 
fraudulent  transfer  of  real  and  personal  property,  as  authorized  by 
Bankr.  Act,  §  67,  subd.  "e,"  but  that  such  suit  was  properly  brought  in 
a  state  court.* 

Appeal  from  special  term,  Oneida  county. 

Suit  by  Willard  Jones,  trustee  in  bankruptcy  of  John  N.  Bea- 
ton, against  John  M.  Schermerhom  and  another.  Judgment 
for  defendants  on  demurrer  to  complaint,  and  plaintiflf  appeals. 
Reversed. 


*For  note  on  "Jurisdiction  of  Subject-Matter,"  covering  cases  other  than 
those  arising  under  federal  law,  see  7  Ann.  Cas.  48-57. 
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Jones  y.  Schermerhorn. 

Argued  before  Adams^  P.  J.,  and  McLennan,  Spkino,  Wil- 
lAAMS,  and  Lauohlin,  J  J. 

Matteson  &  De  Angelis  (P.  0.  J.  De  AngeliSj  counsel) ^  for 
appellant 

Risley  &  Love  {Edwin  H.  Bisley,  counsel) ^  for  respondents. 

Adams,  P.  J.  This  is  a  bill  in  equity  brought  by  the  plaii> 
tiffy  as  trustee  in  bankruptcy  of  one  John  N.  Beaton,  to  set  aside 
an  alleged  fraudulent  transfer  of  real  and  personal  property 
pursuant  to  subdivision  "e"  of  section  67  of  the  bankruptcy  act 
of  1898.  The  defendants  demurred  to  the  complaint  upon  two 
grounds,  viz. :  (1)  That  the  courts  of  this  state  have  no  jurisdic- 
tion of  the  subject-matter;  and  (2)  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  suffi- 
ciency of  the  complaint  not  being  challenged  upon  this  appeal, 
the  sole  question  with  which  we  have  to  deal  is  a  jurisdictional 
one,  the  determination  of  which  necessarily  calls  for  a  construc- 
tion of  certain  provisions  of  the  national  bankrupt  act.  By  sub- 
division 8  of  section  1  of  that  act  it  is  provided  that : 

''Courts  of  bankruptcy  shall  include  the  district  courts  of  the  United 
States  and  of  the  territories,  the  supreme  court  of  the  District  of  Columbia^ 
and  the  United  States  courts  of  the  Indian  Territory  and  of  Alaska." 

Section  2  of  the  Act  provides,  among  other  things : ' 

"That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz. :  the  district 
court  of  the  United  States  in  the  several  states,  the  supreme  court  of  the 
District  of  Columbia,  the  district  courts  of  the  several  territories  and  the 
United  States  courts  in  the  Indian  Territory  and  the  district  of  Alaska,  are 
hereby  made  courts  of  bankruptcy  and  are  hereby  invested  within  their  re- 
spective territorial  limits  as  now  established,  or  as  they  may  hereafter  be 
changed,  with  such  jurisdiction  at  law  and  in  equity  as  will  enable  them 
to  exercise  original  jurisdiction  in  bankruptcy  proceedings,  in  vacation,  in 
chambers  and  during  their  respective  terms,  as  they  are  now  or  may  be  here- 
after held,  to  ( 1 )  adjudge  persons  bankrupts  who  have  had  their  principal 
place  of  business,  residence  or  had  their  domicile  within  their  respective  ter- 
ritorial jurisdictions  for  the  period  of  six  months;  .  .  .  (7)  cause  the 
estate  of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and 
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determine  controversies  in  relation  thereto,  except  as  herein  otherwise  pro- 
vided; .  .  .  (15)  make  such  orders,  issue  such  proccnys,  and  eater 
such  judgments  in  addition  to  those  specifically  provided  for  tm  may  be  nec- 
essary for  the  enforcement  of  the  provisions  of  this  act;  .  .  .  (18)  tax 
costs  whenever  they  are  allowed  by  law,  and  render  judgments  therefor 
against  the  unsuccessful  party,  or  the  successful  party  for  cause,  or  any  part 
against  each  of  the  parties,  and  against  estates  in  proceedings  in  bankruptcy. 
.  .  .  Nothing  in  this  section  contained  shall  be  construed  to  deprive  a 
court  of  bankruptcy  of  any  power  it  would  possess,  were  certain  specific 
powers  not  herein  enumerated." 

It  will  be  observed  that  by  the  seventh  clause  of  this  section 
jurisdiction  is  conferred  upon  the  district  courts  of  the  United 
States  to  "cause  the  estate  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided ;"  and  it  is  this  lan- 
guage upon  which  the  defendants  mainly  rely  to  sustain  their 
contention  that  the  jurisdiction  thus  conferred  embraces  contro- 
versies arising  out  of  alleged  fraudulent  transfers  by  the  bank- 
rupt, and  that  it  is  exclusive  in  its  character.  Were  there  noth- 
ing in  the  succeeding  provisions  of  the  act  which  tended  to  modi- 
fy or  qualify  the  language  of  clause  7,  we  are  quite  free  to  say 
that  it  would  be  a  difficult  matter  to  controvert  the  defendant's 
contention ;  but  by  reference  to  section  23,  which  expressly  de- 
fines the  "jurisdiction  of  United  States  and  state  courts"  as  fol- 
lows : 

"(a)  The  United  States  circuit  courts  shall  have  jurisdiction  of  all  con- 
troversies at  law  and  in  equity,  as  distinguished  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  claimants,  concerning  the  prop- 
erty acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankrupts  and  such  adverse  claim- 
ants, (b)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by  such  trus- 
tee, might  have  brought  or  prosecuted  them  if  proceedings  in  bankruptcy  had 
not  been  instituted,  unless  by  consent  of  the  proposed  defendant,  (c)  The 
United  States  circuit  courts  shall  have  concurrent  jurisdiction  with  the 
courts  of  bankruptcy,  within  their  respectice  territorial  limts,  of  the  of- 
fenses enumerated  in  this  act."     30  Stat.  552; 

it  will  be  seen  that  suits  by  the  trustee  of  a  bankrupt  can  only 
be  brought  in  the  courts  where  the  bankrupt  whose  estate  is  be- 
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ing  administered  might  have  brought  them  if  proceedings  in 
bankruptcy  had  not  been  instituted.  The  apparent  conflict  in 
the  language  of  these  two  sections  has  engaged  the  attention  of 
both  state  and  federal  courts  ever  since  the  enactment  of  the 
bankrupt  law,  with  the  result  of  incumbering  the  reports  with 
a  number  of  decisions  which  are  quite  as  discordant  as  the  lan- 
gnage  which  they  undertake  to  interpret  Fortunately,  however, 
this  chaotic  condition  of  affairs  has  been  recently  brought  to  the 
attention  of  the  supreme  court  of  the  United  States ;  and  that 
court,  in  an  elaborate  and  exhaustive  opinion,  which  has  not  yet 
been  published,  has  settled  the  question  now  under  review  in 
such  a  manner  as  to  relieve  this  court  of  the  necessity  of  any  fur- 
ther discussion  or  consideration  thereof.  Bardes  v.  First  Nat. 
Bank  (opinion  of  Gray,  J.)  178  U.  S.  524;  44  L.  ed.  1175; 
20  Sup.  Ct.  Rep.  1000.  This  decision  holds:  First, 
that  the  provisions  of  the  second  clause  of  section  23  of 
the  bankrupt  act  of  1898  control  aud  limit  the  jurisdiction 
of  all  courts,  including  the  several  district  courts  of  the  United 
States,  over  suits  brought  by  trustees  in  bankruptcy  to  recover 
or  collect  debts  due  from  third  parties,  or  to  set  aside  transfers 
of  property  .to  third  parties  alleged  to  be  fraudulent  as  against 
creditors,  including  payments  in  money  or  property  to  preferred 
creditors ;  and,  second,  that  it  is  only  by  the  consent  of  the  pro- 
posed defendant  that  the  United  States  district  courts  can  ac- 
quire jurisdiction  over  suits  brought  by  trustees  in  bankruptcy 
to  set  aside  fraudulent  transfers  of  money  or  property  made  by 
the  bankrupt  to  third  parties  before  the  institution  of  proceed- 
ings in  bankruptcy.  It  follows,  therefore,  that  in  this  case  the 
supreme  court  of  this  state  has  jurisdiction  of  the  subject-matter 
in  controversy,  and  that  the  judgment  appealed  from  should  con- 
sequently b^  reversed. 

Judgment  reversed  and  demurrer  overruled,  with  leave  to  the 
defendants  to  withdraw  their  demurrer  and  answer  upon  pay- 
ment of  the  costs  of  the  demurrer  and  of  this  appeal.     All  con- 
cur. 
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ISt  MUe.  t64;  99  8t.  Rep,  978;  66  Supp.  978.] 

i Supreme  Court,  Special  Term,  Kings  County,    August,  1900.) 

Attobnet's  Lien — ^Pabties'  Settlement  befobb  Judgment — bright  to  Oozr- 

TINT7E  GATTSB — EfTEOT  OF  SETTLEMENT. 

Code  Civ.  Pro.  f  66,  gives  an  attorney's  lien  on  the  client's  cause  of  ac* 


Note. — Enfobcembnt  or  Attobnet's  Lien. 

a.  The  statute — References, 

b.  In  general. 

c.  Action  or  proceeding  by  attorney, 

1.  In  case  of  settlement  between  the  parties,  , 

2.  After  transfer  of  cause  of  CLCtion  or  judgment, 

8.  Resort  to  undertakings — Proceedings  as  foroontefnpt. 
4.  Supplementary  proceedings, 
6.  Other  remedies. 

d.  In  action  or  proceeding  instituted  by  client. 

1.  To  recover  subject-matter  of  lien, 

2.  Substitution  of  attorneys, 

3.  Discontinuance, 

e.  Offset. 

f.  Laches  and  estoppel. 


a.  The  statute — References, 

The  compensation  of  an  attorney  or  counsellor  for  his  seririces  is  gttyemed 
by  agreement,  express  or  implied,  which  is  not  restrained  by  law.    Fi»m  the 
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tion,  and  proYides  that  it  shall  attach  to  the  dient't  jndgment,  and  cas 
not  be  affected  by  any  lettlement  between  the  parties  before  or  after 
judgment.  Held,  that  by  an  honest  settlement  between  the  parties  be- 
fore judgment  the  cause  of  acticm  was  extinguished,  the  effect  of  the 
statute  being  meredy  to  continue  the  lien  on  the  fund  paid  in  settlement, 
and  hence  that  plaintiff's  attorney  was  not  entitled  to  have  the  action 
continued  to  judgment  against  defendant  to  recoyer  the  amount  of  his 
fee,  though,  had  the  settlement  been  fraudulent  as  to  the  attorney,  the 
rule  would  be  otherwise. 

Action  by  Albert  H.  DoUiver  against  the  American  Swan 
Boat  Company.  The  case  having  been  i)ettled  by  the  parties 
before  judgment^  H.  Huffman  Browne,  plaintiff's  attorney,  pe- 
titions for  leave  to  continue  the  action  for  his  benefit  to  judgment 
against  defendant.     Petition  denied* 

H.  H.  Browne,  for  the  petition. 
Hirsh  <6  Basquin,  opposed. 

EinroBCEiCENT  OF  Attobnet'b  Ldbn, — continued. 


commencement  of  an  action,  or  the  service  of  an  answer  containing  a  coun- 
terclaim, the  attorney  has  a  lien  upon  his  client's  cause  of  action,  claim  or 
counterclaim,  which  attaches  to  a  verdict,  report,  decision,  judgment  or  final 
order,  in  his  client's  favor,  and  the  proceeds  thereof  in  whosesoever  hands 
they  may  come;  and  the  lien  cannot  be  affected  by  any  settlement  between 
the  parties  before  or  after  judgment  or  final  order.  The  court  upon  the  pe- 
tition  of  the  client  or  attorney  may  determine  and  enforce  the  lien. 

i  66  Code  of  Civil  Procedure. 

For  note  on  "Attorney's  Lien  in  Surrogate's  Court,"  see  7  Ann.  Cas.  165. 

For  note  on  "Attorney's  Lien  on  Alimony,"  see  7  Ann.  Cas.  257. 

For  note  on  "Attorney's  Title  to  Costs,"  see  6  Ann.  Cas.  336. 

b.  In  general. 

Of  the  two  kinds  of  attorney's  liens — the  general  or  retaining  lien  and  the 
charging  lien — the  first  cannot  be  enforced  by  affirmative  action,  or  sale, 
but  such  is  not  the  case  with  the  second  which  may  be  enforced  by  active 
proceedings. 

Matter  of  Wilson  &  Greig,  2  Civ.  Pro.  343. 

In  the  case  of  a  judgment  for  costs  and  disbursements  exclusively,  notice 
has  Aever  been  required  to  protect  the  attorney's  lira. 
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Gaynor^  J.  This  was  an  action  to  recover  $3,000  for  alleged 
services  rendered.  The  answer  put  the  claim  ill  issue.  The 
parties  settled  the  action  before  trial  without  regard  to  their  at- 
torneys, and  the  plaintiff  gave  a  release.  The  terms  of  the  set- 
tlement were  that  the  defendant  should  employ  the  plaintiff  for 
18  months  at  $17  a  week.  And  now  the  plaintiff's  attorney  re- 
pudiates the  settlement,  and  asks  for  leave  to  go  on  with  the  ac- 
tion in  order  to  get  judgment  against  the  defendant  on  the  cause 
of  action  to  the  extent  of  his  compensation. 

The  settlement  w^  not  a  collusive  and  fraudulent  one  by  the 
parties  against  the  attorney  for  the  plaintiff,  i.  e.,  to  prevent  him 
from  getting  his  compensation  out  of  the  cause  of  action ;  nor  is 
it  claimed  to  have  been.  On  the  contrary,  it  was  an  honest  set- 
tlement. It  follows  that  the  application  must  be  denied.  The 
parties  to  an  action  have  the  absolute  right  to  settle  the  action 

Enforcement  of  Attobnet's  Lien, — continued. 

Naylor  v.  Lane,  5  Civ.  Pro.  149. 

Kaufman  y.  Keenan,  2  Supp.  395;  18  St.  Rep.  933. 

Moloughney  v.  Kavanagh,  3  Civ.  Pro.  253. 

Oliwill  V.  Verdenhalven,  26  St.  Rep.  115;  17  Civ.  Pro.  362;  7  Supp.  99. 

Minto  V.  Bauer,  17  Civ.  Pro.  314;  6  Supp.  444;  25  St.  Rep.  659. 

Wright  V.  Fleming,  10  Week.  Dig.  460. 

And  it  is  now  settled  that  in  order  to  enforce  his  lien  for  costs  and  any 
other  additional  amount,  an  attorney  is  not  obliged  to  show  that  notice 
thereof  was  given. 

Lewis  V.  Day,  10  Week.  Dig.  49. 

Albert  Palmer  Co.  v.  Van  Orden,  64  How.  Pr.  70. 

Marvin  v.  Marvin,  22  Civ.  Pro.  274;  46  St.  Rep.  269;  19  Supp.  371. 

Dienst  v.  McCaffrey,  24  Civ.  Pro.  238;  66  St  Rep.  200;  32  Supp.  818. 

Vrooman  v.  Pickering,  25  Misc.  277 ;  88  St.  Rep.  389 ;  54  Supp.  389 ;  28 
Civ.  Pro.  302. 

Peri  V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  152  N.  Y.  521 ;  46  N.  E.  849. 

But  before  the  amendment  of  section  66  of  the  Code  of  Civil  Procedure 
j^iving  an  attorney  a  statutory  lien  in  certain  cases,  notice  of  lien  beyond 
taxable  costs  was  required 

Peri  V.  New  York  Central  &  Hudson  River  Railroad  Company,  152  N.  Y. 
521 ;  46  N.  E.  849. 

The  fact  that  the  cause  of  action  is  for  a  tort  and  therefore  non-assignable 
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without  regard  to  the  advice  or  wishes  of  their  attorneys.  And 
the  lien  of  the  attorney  is  subject  to  this  right.  Such  lien  does 
not  permit  him  to  prevent  the  parties  from  honestly  settling  their 
dispute.  Such  right  of  the  parties  to  settle  is  not  subject  to  the 
attorney's  lien,  but  such  lien  is  subject  to  it.  It  will  not  be 
questioned  that  the  parties  always  had  this  right  of  settlement. 
**It  is  certainly  a  general  rule  that  parties  to  an  action  may  settle 
the  same  without  the  intervention  of  the  attorneys."  Cough- 
lin  V.  N.  Y.  C.  &  H.  R.  Railroad  Co.  71  N.  Y.  447.  But  it 
seems  to  be  questioned  whether  this  is  now  so,  because  of  the 
amendment  of  the  year  1879  to  section  66  of  the  Code  of  Civil 
Procedure  giving  attorneys  a  lien  on  the  cause  of  action,  viz. : 

"From  the  commencement  of  an  action  or  special  proceeding,  or  the  serv- 
ice of  an  answer  containing  a  counterclaim,  the  attorney  who  appears  for  a 

Enforcemjsnt  of  Attornet's  Lien, — continued. 

does  not  affect  the  right  of  the  attorney  to  enforce  his  lien  to  the  amount 
agreed  upon  for  his  compensation,  if  reasonable,  although  under  such  agree- 
ment he  was  to  receive  a  percentage  of  the  recovery  or  settlement. 

Casucci  V.  Allegany  A  Kinzua  R.  R.  Co.,  65  Hun,  462;  48  St.  Rep.  62;  29 
Abb.  N.  C.  252;  20  Supp.  343. 

Although  assignments  of  judgments  from  a  client  to  his  attorney  may  be 
set  aside  as  fraudulent,  yet  the  attorney  may  be  permitted  to  retain  the 
amount  of  his  lien  from  the  proceeds  collected  by  him  on  such  judgments. 

Swift  V.  Hart,  36  Hun,  128. 

Where  proceeds  of  a  judgment  never  came  into  the  hands  of  an  attorney 
he  can  only  enforce  a  lien  thereon  to  the  extent  of  his  services  in  the  action 
hi  which  the  judgment  was  recovered. 

Anderson  v.  E.  de  Braekeleer,  25  Misc.  343;  89  St.  Rep.  721 ;  66  Supp.  721 ; 
28  Civ.  Pro.  306. 

Since  the  amendment  of  1899  to  section  66  of  the  Code  of  Civil  Procedure 
giving  an  attorney  a  statutory  lien  in  special  proceedings,  a  surrogate's  court 
has  power  to  enforce  such  lien  for  services  in  a  special  proceeding  in  that 
court. 

Bfatter  of  Regan,  29  Misc.  627;  96  St.  Rep.  1074;  61  Supp.  1074. 

Prior  to  that  amendment  only  a  common  law  lien  existed  for  services  ren- 
dered in  that  court,  which,  however,  could  be  enforced  by  such  court. 
Id. 
As  between  attorney  and  client,  a  reference  may  be  ordered  to  determine 
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party  has  a  lien  upon  hia  client'a  cause  of  action,  claim  or  counterclaim, 
which  attaches  to  a  verdict,  report,  decision,  judgment  or  final  order  in  his 
client's  favor,  and  the  proceeds  thereof  in  whosesoever  hands  they  may  come; 
and  the  lien  cannot  be  affected  by  any  settlement  between  the  parties  before 
or  after  judgment  or  final  order." 

This  Statute  giving  the  attorney  a  lien  on  the  cause  of  action 
itself  (which  he  never  had  before) ,  and  providing  that  such  lien 
"cannot  be  affected  by  any  settlement  between  the  parties  before 
or  after  judgment,"  has  not  the  effect  claimed,  i.  e.,  it  does  not 
prevent  the  parties  from  making  a  complete  settlement  of  the 
action  without  the  consent  of  their  attorneys.  This  has  been  re- 
cently decided  by  the  court  of  appeals  in  Peri  v.  N.  Y.  C.  &  H. 
K.  Railroad  Co.  162  N.  Y.  621,  46  N.  E.  849,  where  in  answer 
to  such  contrary  suggestion  the  court  explicitly  said: 

'This  criticism  overlooks  the  fact  that  the  existence  of  the  lien  does  not 
permit  the  plaintiff's  attorney  to  stand  in  the  way  of  a  settlement.  The  cli- 
ent is  still  competent  to  decide  whether  he  will  continue  the  litigation,  or 
airree  with  his  adversary  in  the  way." 

'  ■  f    ■ 

ENFOBCEMsyT  OF  Attoknet's  Ldot, — coDtinucd. 

the  existence  and  amount  of  the  attorney's  lien,  and  a  jury  trial  cannot  be 
insisted  upon  for  that  purpose. 

Brown  v.  Mayor  of  New  York,  9  Hun,  687. 

Ackerman  v.  Ackerman,  14  Abb.  Pr.  229. 

Coster  V.  Greenpoint  Ferry  Co.,  5  Civ.  Pro.  146.       t 

Porter  v.  Parmley,  39  Super.  219. 

Amsdell  v.  Martin,  20  Week.  Dig.  370. 

Matter  of  the  Petition  of  Wilhelmina  Fincke,  6  Daly,  111. 

Canary  v.  Russell,  10  Misc.  579;  63  St.  Rep.  740;  31  Supp.  291;  24  Civ. 
Pro.  109. 

City  of  Philadelphia  v.  Postal  Telegraph  Cable  Co.,  1  App.  Div.  387 ;  72 
St.  Rep.  617;  37  Supp.  291. 

Ogden  V.  Devlin,  45  Super.  631. 

But  an  order  of  reference  cannot  provide  that  the  attorney  shall  bear  the 
expenses  of  the  reference  and  the  costs  of  the  motion  therefor,  unless  he  es- 
tablishes a  lien  to  a  certain  amount. 

Amsdell  v.  Martin,  20  Week.  Dig.  370. 

Although  the  attorney  may  not  appear  upon  the  reference  to  determine  his 
lien,  he  still  has  the  right  to  insist  from  the  evidence  taken  and  filed  that 
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To  saj  that  the  client  may  settle^  and  that  'Hhe  lien  does  not 
permit  the  plaintiff's  attorney  to  stand  in  the  way  of  a  settle- 
ment" by  the  client^  and  then  to  say  that  the  attorney  may  re- 
pudiate the  settlement,  and  go  on  harassing  the  defendant  with 
the  action  as  a  specidation  for  his  own  benefit,  would  be  a  con- 
tradiction both  in  substance  and  in  terms;  and  would  besides 
seem  to  reduce  the  profession  to  the  condition  of  common  bar- 
rators. The  rule  is  now,  as  it  always  has  been  under  the  dictate 
of  a  wise  public  policy,  i.  e.,  that  the  parties  to  an  action  not  only 
have  the  absolute  right  to  make  an  ^^honest"  settlement  of  the 
action  without  regard  to  their  attorneys,  but  are  encouraged  by 
the  law  to  do  so.  The  lien  on  the  cause  of  action  does  not  pre- 
vent a  settlement.  But  it  still  continues  in  force  and  is  not  af- 
fected as  a  lien,  and  is  carried  along  by  the  settlement  to  the 
sum  or  value  agreed  upon  in  settlement,  the  same  as  it  is  car- 
ried to  the  judgment  if  there  be  one.  This  is  all  that  is  meant 
by  the  provision  that  the  lien  cannot  be  affected  by  a  settlement. 

Enfoboement  of  Attobney's  Lien, — continued. 

the  report  was  not  authorized  by  it,  and  the  regular  mode  for  doing  that  is 
by  filing  exceptions  within  eight  days  after  the  service  of  notice  of  filing 
the  report,  and  if  no  opportunity  to  file  such  exceptions  is  given  before  an 
application  for  confirmation  of  the  report,  an  order  confirming  it  is  irregular 
and  will  be  set  aside. 

Amsdell  v.  Martin,  20  Week.  Dig.  370. 

An  order  will  not  be  made  practically  enforcing  an  attorney's  lien,  without 
notice  to  the  client 

Attorney-G«neral  v.  North  American  Life  Insurance  Company,  93  N. 
Y.  387. 

Section  66  of  the  Code  of  Civil  Procedure  is  prospective  only,  and  the 
question  whether  a  lien  exists  in  favor  of  an  attorney  upon  a  judgment  ob- 
tained prior  to  the  amendment  of  the  provision  mentioned  giving  attorneys 
a  lien  in  certain  cases,  and  the  manner  of  enforcing  such  lien  are  governed 
hy  the  rules  of  the  common  law. 

Goodrich  v.  McDonald,  112  N.  Y.  157;  19  N.  E.  649. 

Keavy  v.  Clark,  30  St  Rep.  636;  9  Supp.  216;  18  Civ.  Pro.  272. 

It  is  proper  for  an  attorney,  at  his  own  expense,  to  bring  and  prosecute 
an  appeal  from  a  judgment  against  his  client,  even  against  the  wishes  of  the 
latter,  in  order  that  the  attorney  may,  if  successful,  obtain  a  new  trial  and 
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Whatever  misunderstanduig  there  be  on  this  subject  seems 
to  grow  out  of  the  other  nile^  that  if  the  parties  make  a  collusive 
or  fraudulent  settlement  for  the  purpose  of  cheating  an  attor- 
ney out  of  his  costs  or  compensation,  then  the  court  will,  if  the 
attorney  cannot  get  justice  otherwise,  set  aside  the  satisfaction 
of  the  judgment,  or  permit  the  attorney  to  enter  judgment,  or 
(under  the  present  extension  of  the  rule  in  this  state),  continue 
the  action  for  his  own  benefit,  if  a  judgment,  or  the  time  for  en- 
tering judgment,  has  not  been  reached.  Let  it  be  noted  again 
that  this  rule  exists  only  in  cases  of  such  '^collusive  and  fraudu- 
lent" settlements  against  attorneys.  It  has  no  existence  in  re- 
spect of  "honest"  settlements.  We  got  the  rule  from  England 
and  enlarged  it  There  (as  here  formerly)  the  attorney  had  no 
lien  imtil  judgment  He  had  a  lien  by  common  law  on  the  judg- 
ment only,  and  for  his  costs  only,  which  were  regulated  by  the 

Enfobcement  of  Attorn  ST 's  Lien, — continued. 

a  favorable  judgment  upon  which  he  may  enforce   his  lien  for  costs  and 
services. 
Adsit  V.  Hall,  3  How.  Pr.  N.  S.  373. 

In  an  action  to  enforce  a  lien  for  services,  where  the  rate  of  compensation 
was  not  fixed,  the  attorney  must  establish  the  value  of  his  services  by  evi- 
dence that  would  be  deemed  competent  for  the  same  purpose  in  an  action 
against  his  client  to  recover  the  value  of  such  services. 

Harwood  v.  La  Grange,  137  N.  Y.  538;  32  N.  £.  1000. 

Where  the  whole  amount  of  an  award  in  condemnation  proceedings  was 
paid  to  mortgagees  and  tenants,  and  nothing  accrued  from  the  judgment  and 
award  that  came  into  a  client's  hands,  the  latter's  attorney  cannot  resort  to 
such  award  or  the  land,  on  the  ground  that  he  has  a  lien  thereon  by  an 
Agreement  with  his  client  in  which  the  latter  was  to  allow  the  attorney  one- 
half  of  the  award,  over  and  above  a  certain  sum,  and  said  part  to  be  a  lien 
on  the  property. 

Grigg  V.  McKulty,  5  Misc.  334;  56  St.  Rep.  210;  25  Supp.  604. 

c.  Aaiion  or  proceeding  by  attorney. 

1.  In  oase  of  settlement  between  the  parties. 

In  equity,  an  attorney  should  first  proceed  against  his  client,  where  no 
fraud  is  shown  against  the  opposite  party  in  effecting  a  settlement* 
Dimick  v.  Cooley,  3  Civ.  Pro.  141. 
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fee  bill  and  taxed.  If  the  parties  coUusively  settled  just  before 
judgment  (i.  e.,  before  his  lien  came  into  existence)  for  the 
fraudulent  purpose  of  preventing  the  plaintiff's  attorney  from 
getting  a  lien  for  his  costs  by  means  of  a  judgment,  and  of  cheat- 
ing him  out  of  them,  the  plaintiff  being  irresponsible,  then  the 
court  would  permit  the  attorney  to  enter  judgment  so  as  to  frus- 
trate the  fraud.  Swain  v.  Senate,  2  Bos.  &  P.  99 ;  Chapman  v. 
Haw,  1  Taunt  341 ;  Cole  v.  Bennett,  6  Price,  15.  But  if  the 
settlement  was  bona  fide,  and  not  fraudulent  and  collusive 
against  the  attorney,  his  application  to  enter  judgment  was  de- 
nied. Welsh  V.  Hole,  1  Doug.  238 ;  Marr  v.  Smith,  4  Bam.  & 
Aid.  466.  The  rule  was  extended  with  us  to  embrace  the  com- 
pensation agreed  upon  by  attorney  and  client,  after  such  agree- 
ments were  permitted  by  our  first  Code  of  Procedure.  The  rule 
is  stated  in  the  Coughlin  Case,  supra,  i.  e.,  that  "since  the  time 
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Settlement  of  an  action  cannot  be  prevented  by  an  attorney,  and  he  can 
only  impeach  it  when  it  deprives  him  of  some  rights  in  the  enforcement  of 
his  lien. 

Poole  y.  Belcha,  131  N.  Y.  200;  30  N.  E.  53. 

Hart  V.  Mayor,  etc.,  of  New  York,  69  Hun,  237 ;  53  St.  Rep.  353;  23  Supp. 
555. 

Schriever  v.  Brooklyn  Heights  R.  R.  Co.,  30  Civ.  Pro    67. 

Pitcher  v.  Hoople,  21  Supp.  66;  49  St.  Rep.  356. 

Randall  v.  Van  Wagenen,  115  N.  Y.  527;  22  N.  E.  361. 

Quinlan  v.  Birge,  43  Hun,  483;  7  St.  Rep.  147 ;  26  Week.  Dig.  161. 

Dimick  v.  Cooley,  3  Civ.  Pro.  141. 

Minto  V.  Bauer,  17  Civ.  Pro.  314;  6  Supp.  444;  25  St.  Rep.  559. 

Commercial  Telegram  Co.  v.  Smith,  57  Hun,  176;  32  St  Rep.  445;  10 
Supp.  433;  19  Civ.  Pro.  32. 

Roberts  v.  Union  Elevated  R.  R.  Co.,  84  Hun,  437;  65  St.  Rep.  599;  32 
Supp.  387. 

Bailey  v.  Murphy,  136  N.  Y.  50;  32  N.  E.  627. 

Peri  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  152  N.  Y.  521 ;  46  N.  E.  849. 

This  is  the  case  although  by  agreement  between  attorney  and  client  the 
former  was  to  receive  a  certain  percentage  of  the  recovery  or  settlement. 

Hart  V.  Mayor,  etc.,  of  New   York,  69  Hun,  237 ;  53  St.   Rep.  363 :    23 
Supp.  555. 
VITI.  N.  Y.  A.  C.  fl 
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of  Lord  Mansfield  it  has  been  the  practice  of  courts  to  intervene 
to  protect  attorneys  against  settlements  made  to  cheat  them  out 
of  their  costs.  If  an  attorney  has  commenced  an  action,  and 
his  client  settles  it  with  the  opposite  party  before  judgment,  col- 
lusively,  to  deprive  him  of  his  costs,  the  court  will  permit  the 
attorney  to  go  on  with  the  suit  for  the  purpose  of  collecting  his 
costs."  Page  447.  And  the  court  of  appeals  has  always  been 
careful  to  state  the  rule  as  being  applicable  to  such  fraudulent 
and  collusive  settlements  only,  and  not  to  honest  settlements; 
and  in  the  Peri  case,  supra,  it  explicitly  said  that  the  attorney's 
lien  on  the  cause  of  action  (which  has  existed  by  statute  since 
1879)  cannot  stand  in  the  way  of  settlements  by  the  parties,  i.  e., 
of  "honest"  settlements.  Fraud  of  coui-se  taints  everything,  and 
to  frustrate  it  all  ordinary  rules  give  way. 

I  am  cited  to  the  case  of  Pilkington  v.  Brooklyn  Heights  Rail- 
road Co.  49  App.  Div.  22 ;  97  St.  Rep.  211 ;  63  Supp.  211,  but 
there  is  nothing  in  it  contrary  to  the  foregoing  decisions  of  our 

Enforcement  of  Attorney's  Lien, — continued. 
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Thus  a  motion  to  set  aside  a  settlement  between  the  parties  will  be  denied 
where  it  appears  that  the  client  is  abundantly  able  to  pay  the  claim  of  the 
attorney  in  full. 

Avery  v.  Avery,  6  Misc.  76;  24  Supp.  737;  23  Civ.  Pro.  204. 

But  it  is  not  necessary  for  the  attorney  claiming  injury  by  reason  of  a 
settlement  between  the  parties  to  show  that  the  settlement  was  fraudulent,  it 
being  sufficient  if  it  appears  that  he  is  injuriously  affected  thereby. 

Tullis  V.  Bushnell,  12  Daly,  217. 

A  settlement  will  be  set  aside  at  the  instance  of  an  attorney  having  a  lien, 
where  his  client  is  insolvent. 

Mitchell  V.  Piqua  Club  Association,  15  Misc.  366;  72  St.  Rep.  470;  37 
Supp.  406;  26  Civ.  Pro.  139. 

Publishers'  Printing  Co.  v.  Oillin  Printing  Co.,  16  Misc.  668;  74  St  Rep. 
132 ;  38  Supp.  784 ;  26  Civ.  Pro.  327. 

Bollar  T.  Schoenwirt,  30  Misc.  224,  97  St.  Rep.  311;  63  Supp.  311. 

Hommeyer  v.  Beere,  13  Civ.  Pro.  169. 

Zimmer  v.  Metropolitan  Street  Railway  Co.,  32  Misc.  262;  99  St.  Rep. 
977  :  65  Supp.  977. 

Picard  v.  Yancer,  21  Hun,  403;  10  Week.  Dig.  271. 

So.  where,  after  settlfment,  a  motion  was  made  to  dismiss  plaintiff's  ap- 
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highest  courts  as  seems  to  be  supposed.  There,  as  part  of  the 
settlement  between  the  parties,  the  defendant  agreed  in  writing 
-with  the  plaintiff  to  pay  the  plaintiff's  attorney  any  claim  for 
costs  and  compensation  for  which  he  might  have  a  lien.  The 
oonrt  at  special  term  on  motion  of  the  attorney  summarily  fixed 
the  amount,  and  ordered  that  it  be  paid  by  the  defendant  The 
appellate  division  held  that  this  could  not  be  done ;  that  the  de- 
fendant was  entitled  to  a  trial  of  the  matter ;  that  the  summary 
method  provided  for  by  the  last  sentence  in  section  66  of  the 
Code  applied  only  between  attorney  and  client;  and  that  the 
attorney  should  have  brought  a  suit  instead  of  a  motion.  If  it 
also  held  that  the  attorney  could  continue  the  original  action  for 
his  own  benefit,  it  no  doubt  did  so  on  the  theory  that  the  settle- 
ment was  collusive  and  fraudulent,  to  cheat  him,  and  that  the 
fund  paid  to  his  client  was  insufficient  to  satisfy  his  lien,  or  could 
not  be  reached  for  that  purpose,  and  that  such  client  was  insol- 
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peal  foT  failure  to  serve  a  ease,  and  it  appeared  that  the  judgment  appealed 
from  had  been  paid,  it  was  ordered  that  the  motion  be  granted,  nothing  be- 
ing shown  to  indicate  that  the  attorney  had  in  any  manner  been  prejudiced. 
Poole  V.  Belcha,  131  N.  Y.  200;  30  N.  E.  63. 

According  to  the  greater  weight  of  authority,  an  attorney  cannot  proceed 
with  an  action  for  the  enforcement  of  his  lien,  after  settlement  between  the 
parties,  without  consent  of  court. 

Quinlan  v.  Birge,  43  Hun,  483;  7  St.  Rep.  147;  26  Week.  Dig.  161. 

Stahl  y.  Wadsworth,  13  Civ.  Pro.  32;  10  St.  Rep.  228. 

Washburn  v.  Mott,  19  Giy.  Pro.  439;  34  St.  Rep.  145;  12  Supp.  111. 

Goddard  y.  Trenbath,  24  Hun,  182. 

An  attorney  has  a  lien  on  a  settlement  agreed  upon  between  the  parties 
to  the  extent  of  the  general  balance  due  him,  and  not  simply  the  yalue  of 
his  services  in  the  particular  action,  and  he  may  compel  payment  of  the 
amount  of  such  lien  by  motion  in  the  action,  where  the  opposite  party  stands 
ready  to  pay  the  amount  adjudged  due  the  attorney. 

Canary  v.  Russell,  10  Misc.  679;  63  St.  Rep.  740;  31  Supp.  291;  24  Civ. 
Pro.  109. 

But  in  case  of  a  settlement  between  the  parties  the  attorney's  lien  is  meas- 
ured by  the  amoimt  paid  thereon. 

Schriever  v.  Brooklyn  Heights  R.  R.  Co.,  30  Civ.  Pro.  67. 


84  VOLUME  VIIL 


Special  Term.  [Aug. 


vent ;  for  such  is  the  established  rule,  the  defendant  standing 
only  in  the  position  of  surety  toward  the  plaintiflF's  attorney  in 
respect  of  his  compensation  and  his  lien  therefor.  Lee  v. 
Vacuum  Oil  Co.  126  N.  Y.  579 ;  27  N.  E.  1018 ;  Poole  v.  Belcha, 
131  K  Y.  200 ;  30  N.  E.  53 ;  Peri  v.  K  Y.  C,  &  H.  K.  Railroad 
Co.  152  N.  Y.  521;  46  N.  E.  849. 

The  remedy  of  the  plaintiff's  attorney  here  is  to  begin  a  suit 
to  foreclose  his  lien,  just  as  though  it  were  a  mechanic's  lien,  or 
any  other  lien ;  making  the  plaintiff  and  the  defend&nt  parties 
defendant.  Zimmer  v.  Metropolitan  St.  Railway  Co.  32  Misc. 
262 ;  99  St  Rep.  977 ;  65  Supp.  977.  Their  settlement  did  not 
destroy  his  lien.  It  continued  upon  the  amount  or  value  of  the 
settlement.  That  is  the  meaning  of  the  provision  in  section  66 
of  the  Code  already  quoted,  that  such  lien  "cannot  be  affected 
by  any  settlement  between  the  parties  before  or  after  judgment 
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Pilkington  v.  Brooklyn  Heights  R.  R.  Co.,  49  App.  Div.  22;  97  St.  Rep. 
211;  63  Supp.  211;  30  Civ.  Pro.  276. 

Where  a  judgment  is  obtained  upon  notes  given  in  payment  of  a  prior 
judgment  covering  principal  debt  and  costs,  a  satisfaction  of  the  first  men- 
tioned judgment,  without  payment  of  the  attorney  in  the  other  action,  should 
be  set  aside  to  the  extent  of  his  lien. 

Spors  V.  Shulteis,  8  Supp.  175;  28  St.  Rep.  50. 

Upon  obtaining  an  order  setting  aside  a  stipulation  and  discontinuance  of 
an  action,  an  attorney  cannot  enter  judgment  for  his  costs  and  disburse- 
ments. His  remedy  is  to  prosecute  the  action,  in  the  name  of  his  client,  to 
trial  and  final  judgment. 

Picard  v.  Yancer,  21  Hun,  403;  10  Week.  Dig.  271. 

Upon  the  vacation  of  a  satisfaction  of  judgment  prejudicial  to  the  attor- 
ney's lien,  it  is  proper  to  grant  such  attorney  permission  to  issue  execution 
for  the  recovery  of  the  amount  due  him. 

Commercial  Telegram  Co.  v.  Smith,  57  Hun,  176;  32  St.  Rep.  445;  10  Supp. 
433 ;  19  Civ.  P  o.  32. 

Vrooman  v.  Pickering,  28  Civ.  Pro.  302. 

He  may  also  be  permitted  to  follow  the  proceeds  of  the  settlement  in  the 
hands  of  third  persons  who  received  them,  before  or  after  judgment,  im- 
pressed with  the  lien. 

Vrooman  v.  Pickering,  28  Civ.  Pro.  302. 
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or  final  order."  And  it  was  not  necessary  that  he  should  have 
served  any  notice  of  his  lien ;  the  statute  is  in  and  of  itself  such 
notice.  Peri's  case,  supra.  In  such  suit  he  will  get  an  abso- 
lute judgment  against  his  client  for  the  amount  he  is  entitled  to, 
and  an  alternative  judgment  against  the  other  defendant  that 
it  pay  the  amoimt  covered  by  the  lien  if  puch  amount  be  not  col- 
lectible out  of  the  client.  Nor  is  there  any  practical  difficulty 
beyond  what  is  encountered  in  other  suits  every  day,  about  fix- 
ing such  amount  covered  by  the  lien.  The  attorney  had  a  lien 
on  the  cause  of  action ;  the  cause  of  action  was  honestly  settled 
by  the  parties ;  by  such  settlement  the  cause  of  action  merged  or 
terminated  in  the  amount  or  value  of  the  consideration  agreed 
upon  in  settlement,  and  thus  became  determined  and  fixed ;  and 
to  that  amount  or  value  the  lien  now  attaches.  If  there  were  no 
such  amount  or  value,  but  a  settlement  for  nothing,  the  lien 
would  be  extinct. 

The  application  is  denied. 
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A  settlement  between  the  parties  will  not  be  set  aside,  where  the  defend- 
ant had  paid  costs  to  date  of  settlement  to  the  plaintiff's  attorney,  although 
there  was  an  agreement  by  which  the  attorney  was  to  share  in  the  recovery, 
of  whichy  however,  defendant  was  not  given  notice. 

Jenkins  v.  Adams,  22  Hun,  600;  11  Week.  Dig.  330. 

A  satisfaction  of  a  decree  for  alimony,  costs  and  counsel  fees  in  fraud  of 
the  lien  of  the  attorney  will  be  set  aside  for  the  purpose  of  the  enforcement 
of  such  lien,  even  though  plaintiff  be  dead. 

Branth  v.  Branth,  19  Civ.  Pro.  28;  32  St  Rep.  979;  10  Supp.  638. 

A  party  to  whom  a  satisfaction  of  judgment  is  given  jcannot  resist  a  motion 
by  the  other  party's  attorney  to  vacate  the  satisfaction  as  having  been  made 
in  disregard  of  his  lien,  by  claiming  that  such  lien  was  lost  by  merger  into 
an  assignment  of  the  judgment  by  the  client  to  his  attorney,  of  which  assign- 
ment he  had  no  notice. 

Wright  v.  Fleming,  10  Week.  Dig.  450. 

An  attorney  may  have  a  satisfaction  of  a  judgment  executed  by  an  as- 
signee of  the  judgment  in  bad  faith,  set  aside  to  the  extent  of  his  lien,  and 
it  is  no  defense  to  that  right  that  the  action  was  prosecuted  by  the  attorney 
without  authority. 
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Guliano  v.  Whitenack,  0  MIbo.  662;  62  St  Rep.  84;  30  Supp.  416;  24  CIt 
Pro.  46 ;  1  Ann.  Gas.  76. 

In  the  case  of  a  collusiye  settlement  between  the  parties  for  the  purpose 
of  defeating  an  attorney's  lien,  it  is  proper  to  perndt  such  attorney  to  proee- 
cute  an  action  pending  against  a  sheriff  for  damages  for  failure  to  return 
an  execution  issued  upon  the  judgment  mentioned  to  recover  the  costs  ol 
the  former  action  and  also  those  of  the  subsequent  action. 

Wilber  y.  Baker,  24  Hun,  24. 

Under  no  circumstances  will  an  attorney  be  permitted  to  continue  an  ac- 
tion after  settlement  between  the  parties,  for  the  sole  purpose  of  compelling 
the  opposite  party  to  pay  the  amount  of  his  lien  so  as  to  relieve  the  client 
from  that  obligation. 

Pitcher  v.  Hoople,  21  Supp.  66;  49  St.  Rep.  366. 

In  order  that  an  attorney  may  avoid  the  defense  of  settlement,  he  should 
immediately  after  such  plea  is  interposed,  apply  for  leave  to  prosecute  the 
action  for  his  own  benefit  and  at  his  own  risk  and  cost,  and  where  such  leave 
is  granted  the  order  may,  it  seems,  provide,  for  a  supplemental  complaint 
giving  the  nature  and  amount  of  the  lien  claimed. 

Oliwill  V.  Verdehhaloen,  26  St.  Rep.  116;  7  Supp.  09;  17  Civ.  Pro.  362. 

Where,  however,  leave  to  prosecute  has  not  been  obtained  and  no  issue  in 
respect  to  the  settlement  and  attorney's  lien  has  been  raised,  the  trial  judge 
cannot  enter  upon  the  trial  of  any  such  claim. 

Id. 

The  lien  of  an  attorney  can  be  successfully  resisted  where  there  has  been 
a  release  by  his  client  with  no  fraud,  until  the  attorney  resorts  to  one  of  the 
prescribed  courses  of  procedure  to  protect  his  lien. 

Kreuzen  v.  The  Forty  Second  Street,  Manhattanville  and  St.  Nicholas  Ave. 
R.  R.  Co.,  38  St.  Rep.  461 ;  13  Supp.  688. 

Where  a  settlement  between  the  parties  is  set  aside  at  the  instance  of  one 
of  the  attorneys,  it  is  proper  and  usual  to  order  a  reference  to  ascertain  the 
extent  of  the  lien. 

Ijewis  V.  Day,  10  Week.  Dig.  49. 

Where  the  attorney  raises  no  objection,  his  client  cannot  move  to  set  aside 
a  settlement  as  being  prejudicial  to  the  attorney's  lien. 
Murray  v.  Jibson,  22  Hun,  386. 

McBratney  v.  Rome,  Watertown  &  Ogdensburgh  R.  R.  Co.,  87  N.  Y.  467. 
Williams  v.  Wilson,  18  Misc.  42;  42  Supp.  1132. 
Avery  v.  Avery,  5  Misc.  76;  24  Supp.  737 ;  23  Civ.  Pro.  204. 

The  fact  that  an  attorney  entered  judgment  as  by  default,  when  ignorant 
of  the  fact  that  the  parties  had  settled  the  action,  is  not  ground  for  vacating 
such  judgment. 

Albert  Palmer  Co.  v.  Van  Orden,  64  How.  Pr.  79. 

The  Gallison  &  Hobron  Co.  v.  Rawak,  24  St.  Rep.  318 ;  3  Supp.  802. 
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And  a  judgment  so  entered  ia  properly  allowed  to  stand  as  security  for  the 
lien,  to  be  enforced  upon  such  judgment  in  the  manner  thereafter  prescribed 
by  the  court. 

Coster  V.  Greenpoint  Ferry  Co.,  5  Civ.  Pro.  146;  aff*d  98  N.  Y.  660.. 

Where  bad  faith  on  the  part  of  a  defendant  in  a  settlement  between  the 
parties  is  not  shown,  and  he  served  notice  of  settlement  and  his  willingness 
to  pay  the  costs,  which  the  plaintiff's  attorney  refused  and  afterwards  served 
notice  that  he  had  a  lien  for  60%,  it  is  proper  to  allow  discontinuance  by 
defendant  upon  payment  of  the  taxable  costs  and  disbursements. 

Stahl  V.  Wadsworth,  13  Civ.  Pro.  32;  10  St.  Rep.  228. 

A  settlement  will  be  set  aside  and  the  plaintiff's  attorney  allowed  to  pro- 
ceed with  the  case  for  the  enforcement  of  his  lien,  where  by  the  terms  of  the 
settlenaent,  plaintiff  was  to  pay  her  attorney  and  it  appears  that  the  amount 
received  by  her  in  settlement  was  only  $25,  and  that  she  has  nothing  out  of 
which  the  attorney's  costs  can  be  collected. 

Washburn  v.  Mott,  19  Civ.  Pro.  439;  34  St.  Rep.  145;  12  Supp.  111. 

Where  settlement  of  an  action  is  made  by  the  parties  in  which  defendant 
agrees  to  adjust  any  claim  for  costs  or  any  lien  which  may  be  lawfully  es- 
tablished, the  plaintiff's  attorney,  whom  his  client  agreed  to  pay  one-third 
of  any  recovery,  cannot  recover  of  the  defendant  more  than  that  portion 
of  the  settlement,  and  the  court  has  no  power  to, enforce  defendant's  agree- 
ment as  to  plaintiff's  attorney  by  summary  order. 

Pilkington  v.  Brooklyn  Heights  Railroad  Co.,  49  App.  Div.  22;  97  St  Rep. 
211 ;  63  Supp.  211 ;  30  Civ.  Pro.  276. 

The  lien  of  an  attorney  cannot  be  enforced,  after  settlement  between  the 
parties,  upon  mere  motion  to  compel  defendant  to  pay  the  plaintiff's  attorney 
his  costs  by  awarding  judgment  therefor.  • 

Smith  V.  Baum,  67  How.  Pr.  267. 

Where  an  order  of  discontinuance  is  granted,  after  settlement  between  the 
parties,  against  the  protest  of  an  attorney  claiming  a  lien,  it  is  not  proper 
to  take  an  appeal  in  the  client's  name,  but  the  same  should  be  in  that  of  the 
attorney. 

Stahl  V.  Wadsworth,  10  St.  Rep.  228;  13  Civ.  Pro.  32. 

The  fact  that  the  action  is  for  a  tort  and  non-assignable,  and  the  plain- 
tiff's attorney  is  to  receive  a  share  of  the  recovery  for  his  services,  does  not 
affect  the  right  of  the  court  to  set  aside  a  settlement  injuriously  affecting 
the  attorney's  lien. 

Whittaker  v.  New  York,  etc.,  R.  R.  Co.,  64  Super.  8;  11  Civ.  Pro.  189; 
18  Abb.  N.  C.  11. 

Lee  V.  Van  Voorhis,  78  Hun,  575;  61  St.  Rep.  220;  29  Supp.  571. 

Astrand  v.  Brooklyn  Heights  R.  R.  Co.,  28  Civ.  Pro.  113. 

Upon  a  motion  to  set  aside  a  settlement  as  prejudicial  to  an  attorney's 
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lien,  it  is  not  within  the  power  of  the  court  to  fix  and  allow  a  counsel  fee  in 
addition  to  taxable  coats. 

Bailey  v.  Murphy,  136  N.  Y.  60;  32  N.  E.  627. 

The  fact  that  one  of  the  defendants  has  appealed  from  the  judgment  on 
which  plaintiff's  attorney  has  a  lien,  and  which  the  other  defendant  had  set- 
tled with  the  plaintiff  in  disregard  of  the  liens,  does  not  prevent  such  attor- 
ney from  obtaining  an  order  vacating  the  satisfaction  of  judgment  and  en- 
forcing his  lien  against  the  defendant  who  has  not  appealed. 

Commercial  Telegraph  Co.  v.  Smith,  57  Hun,  176;  32  St.  Rep.  445;  10 
Supp.  433;  19  Civ.  Pro.  32. 

Upon  an  appeal  from  an  order  fixing  the  amount  of  an  attorney's  lien,  the 
appellate  court  is  at  liberty  to  examine  the  record  to  determine  what  would 
be  a  fair  and  reasonable  compensation  to  the  attorney. 

Dean  v.  Driggs,  82  Hun,  561 ;  64  St.  Rep.  183 ;  31  Supp.  548. 

Where,  after  settlement  between  the  parties,  the  case  was  called  and  ad- 
journed to  enable  the  defendant  to  make  such  motion  as  he  might  be  advised 
for  discontinuing  the  action,  which  motion  was  subsequently  denied,  and  he 
omitted,  under  leave  then  given,  to  move  for  leave  to  file  a  supplemental 
answer  setting  up  the  settlement,  it  is  proper  for  plaintiff's  attorney,  at  the 
next  term  of  court,  to  take  an  inquest  in  the  cause  and  issue  execution  for  the 
amount  of  his  costs.  • 

Owen  v.  Mason,  18  How.  Pr.  156. 

Where  the  attorney's  claim  is  expressly  excepted  from  a  settlement  be- 
tween the  parties  he  is  entitled  to  an  order  vacating  the  satisfaction  of  judg- 
ment so  far  as  applicable  to  his  Uen,  with  permission  to  proceed  with  the 
action. 

Whittaker  v.  N.  Y.  etc.,  R.  R.  Co.,  54  Super.  8;  11  Civ.  Pro.  189;  18  Abb. 
N.  C.  11. 

But  an  attorney  has  no  right  to  an  order  setting  aside  a  settlement  with 
his  client  in  which  he  concurred,  especially  wHere  no  offer  is  made  by  the 
client  to  pay  back  money  paid  him  on  such  settlement. 

Ue  V.  Vacuum  Oil  Co.,  126  N.  Y.  579 ;  27  V.  E.  1018. 

When  the  value  of  attorneys'  services  has  been  fixed  by  a  judgment,  re- 
covered against  their  clients,  and  i6  unsatisfied,  the  surrogate's  court  will 
vacate  the  clients'  satisfactions  of  a  decree  directing  payment  to  them  of 
legacies  and  awarding  costs  to  the  attorneys,  to  the  extent  of  the  attorneys' 
lien  as  so  fixed,  where  it  appears  that  such  satisfactions  were  the  result  of 
settlement  between  the  parties  themselves. 

Matter  of  RegaUf  29  Misc.  527 ;  95  St.  Rep.  1074 ;  61  Supp.  1074. 

As  to  whether  relief  will  be  granted  to  an  attorney,  having  a  lien  upon  a 
judgment  fcr  his  costs,  against  a  fraudulent  satisfaction  thereof  by  his  client 
upon  a  summary  application  by  motion,  or  he  will  be  required  to  bring  suit. 
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U  within  the  discretion  of  the  supreme  court  and  its  determination  is  not 
reviewable  by  the  court  of  appeals. 
Howitt  V.  Merrill,  113  N.  Y.  630;  20  N.  E.  868. 

An  attorney  cannot  compel  the  opposite  party  who  has  entered  into  a  set- 
tlement with  the  client,  to  pay  over  an  amount  sufficient  to  satisfy  the  attor- 
ney's lien,  by  a  summary  order,  as  such  party  is  entitled  to  a  trial  in  a  case 
of  that  nature. 

Zimmer  v.  Metropolitan  Street  Railway  Company^  32  Misc.  262;  99  St 
Rep.  977 ;  65  Supp.  977. 

Thus  an  order  will  not  be  granted,  upon  petition  of  an  attorney,  setting 
aside  a  guardian's  satisfaction  of  judgment  and  allowing  the  attorney  to  en- 
force his  lien,  where  the  latter  had  previously  filed  a  lien  on  the  judgment, 
obtained  for  his  client,  an  infant,  and  on  motion  of  defendant,  and  after  no- 
tice to  the  attorney,  an  order  was  made  that  the  judgment  be  paid  to  the 
infant's  guardian,  which  was  done  accordingly,  and  the  guardian  still  had 
the  bulk  of  the  money  in  his  hands. 

Zimmer  v.  Metropolitan  Street  Railway  Company,  32  Misc.  262;  99  St. 
Rep.  977 ;  65  St.  Rep.  977. 

But  the  court  has  authority  to  make  an  order  providing  that  if  the  attor* 
ney's  share  of  the  settlement  is  not  paid  within  a  specified  time  he  may  pro- 
ceed with  the  action  for  the  enforcement  of  his  lien. 

Hart  v.  Mayor,  etc.,  of  New  York,  69  Hun,  237 ;  53  St.  Rep.  353;  23  Supp. 
555. 

Rochford  v.  Metropolitan  Street  Railway  Co.,  50  App.  Div.  261 ;  97  St. 
Rep.  1036;  63  Supp.  1036;  30  Civ.  Pro.  285. 

Pilkington  v.  Brooklyn  Heights  Railroad  Co.,  49  App.  Div.  22;  97  St  Rep. 
211;  63  Supp.  211;  30  Civ.  Pro.  276. 

And  the  amendment  of  1899  to  §  66  of  the  Code  of  Civil  Procedure  adding 
the  provision  that  "the  court,  upon  petition  of  the  client,  or  attorney,  may 
determine  and  enforce  the  lien,"  has  not  changed  this  rule. 

Rochford  v.  Metropolitan  Street  Railway  Co.,  50  App.  Div.  261;  97  St 
Rep.  1036;  63  Supp.  1036;  30  Civ.  Pro.  285. 

But  where  the  plainti£F  seeks  to  avoid  a  release  given  after  the  commence- 
ment of  the  action,  on  the  ground  of  fraud  or  mistake,  the  attorney  may 
properly  be  allowed  to  prove  upon  the  trial  the  extent  of  his  lien  and  notice 
thereof  to  defendant  before  the  release,  in  order  that  he  may  recover  the 
amount  of  his  lien  in  case  the  defense  of  such  release  is  upheld  as  against 
the  plaintiff. 

Williams  v.  Wilson,  17  Misc.  317;  75  St  Rep.  451;  40  Supp.  350.  rev'd  18 
Misc.  42;  40  ^upp.  1132. 

Upon  the  trial  of  an  action  fox  the  enforcement  of  the  attorney's  lien,  a  re- 
covery must  be  upon  evidence  showing  legal  liability  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  arising  from  facts  stated  in  the  complaint,  and 
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a  judgment  b  not  warranted  upon  more  proof  of  settlement  between  the 
parties. 

Casucci  V.  Allegany  A,  Kinzua  R.  R.  Co.,  65  Hun,  452 ;  48  St  Rep.  62 ;  29 
Abb.  N.  G.  252;  20  Supp.  343. 

Keeler  t.  Keeler,  51  Hun,  505;  21  St.  Rep.  666;  4  Supp.  580. 

An  assignee  of  a  judgment  is  properly  granted  an  order  of  substitution 
of  attorneys  on  condition  of  payment  of  taxable  costs  and  a  provision  in  the 
order  that  the  substitution  is  granted  without  prejudice  to  the  attorney's 
lien  beyond  taxable  costs,  where  the  attorney's  claim  that  his  client,  the 
assignor  of  the  judgment,  was  to  pay  liim  more  than  the  costs  is  denied  by 
the  latter. 

Richardson  t.  Brooklyn  City  &  Newtown  R.  R.  Co.  24  How.  Pr.  321 ;  15 
Abb.  Pr.  342,  n. 

2.  After  transfer  of  cause  of  action  or  judgment. 

An  attorney  who  instituted  a  partition  action,  during  the  pendency  of 
which  his  clients  transferred  their  interests  in  the  property  and  all  costs 
and  allowances  they  might  have  Jby  the  suit,  to  a  third  person  who  continued 
the  action  by  a  substituted  attorney,  is  entitled  to  an  order  requiring  pay- 
ment of  his  costs  to  the  date  of  the  assignment,  which  did  not  affect  his  lien 
for  such  costs. 

Creighton  v.  Ingersoll,  20  Barb.  541. 

An  attorney  who  commenced  a  partition  suit  under  agreement  that  he 
was  to  receive  as  compensation  a  specified  amount  of  the  money  to  be  de- 
rived from  the  sale  of  the  client's  interest  in  the  property,  has  a  lien  upon 
the  fund  so  created  for  such  compensation,  and  can  enforce  the  same  as 
against  one  to  whom  the  client  assigned  his  interest  in  the  suit  during  its 
pendency. 

Boyle  V.  Boyle,  23  Week.  Dig.  346. 

The  proceeds  of  a  judgment  coming  into  a  client's  hands  and  by  him 
transferred  to  another  without  new  consideration  and  with  knowledge  of 
the  circumstances  on  the  part  of  the  transferee,  are  charged  with  the  at- 
torney's lien,  and  an  action  for  the  enforcement  thereof  can  be  maintained 
by  the  administrator  of  the  attorney. 

Goodrich  v.  McDonald,  2  St.  Rep.  144. 

A  receiver  of  a  defendant  railroad  company,  who  collected  a  judgment 
for  costs  in  favor  of  such  corporation,  may  be  compelled  to  pay  the  same 
over  to  the  attorney  for  such  defendant  in  satisfaction  of  his  lien. 

Matter  of  Bailey,  31  Hun,  608. 

The  fact  that  a  cause  of  action  is  assigned,  before  judgment,  to  a  third 
person  for  a  pre-exiating  debt,  does  not  prevent  or  affect  the  enforcement 
of  the  lien  of  the  plaintiff's  attorney  against  moneys  collected  by  him  on 
such  judgment. 

Schwartz  v.  Jenney,  21  Hun,  33. 
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Where  certain  judgments  were  sold  by  the  assignee  for  the  benefit  of 
creditors  of  the  judgment  creditor,  subject  to  the  lien  of  the  latter's  at- 
torney, for  a  sum  less  than  the  amoimt  of  such  lien,  the  attorney  is  entitled 
to  move  that  the  proceeds  of  the  sale  be  paid  over  to  him  by  the  assignee. 

In  re  Gates,  51  App.  Div.  350;  98  St.  Rep.  1050;  64  Supp.  1050. 

An  order  is  properly  granted  compelling  a  sheriff  to  pay  over  the  amount 
of  an  attorney's  lien  upon  a  judgment  which  was  assigned  to  a  third  per- 
son after  execution  had  been  issued  to  the  sheriff. 

Marvin  v.  Marvin,  46  St.  Rep.  259;  22  Civ.  Pro.  274;  19  Supp.  371. 

An  attorney  who  did  not  obtain  a  judgment,  but  prosecuted  a  creditor's 
action  under  a  special  agreement  as  to  compensation,  should  not  be  granted 
an  order  staying  execution  issued  by  an  assignee  of  the  judgment,  but  the 
sheriff  should  be  stayed  from  paying  over  the  proceeds  of  the  judgmenj^  un- 
til the  amount  of  the  attorney's  compensation  is  ascertained. 

Loaner's  Bank  ▼.  Nostrand,  53  Super.  525. 

8.  R€8ort  to  undertctkinga — Prooeedinga  as  far  oontMnpt. 

In  the  case  of  insolvency  of  his  client,  an  attorney  may  maintain  an  ao- 
tion  in  his  client's  name  upon  an  undertaking  of  bail  in  the  action  to  en- 
force his  lien  upon  the  costs,  and  the  client  cannot,  by  any  release  or  dis- 
charge prevent  a  recovery  or  affect  such  right  of  the  attorney. 

Schakleton  t.  Hart,  20  How.  Pr.  39. 

And  such  action  may  be  brought  in  justice's  court. 

Id. 

An  action  brought  upon  an  undertaking  given  on  appeal  from  a  judg- 
ment for  costs  for  the  enforcement  of  an  attorney's  lien  should  be  in  the 
attorney's  name  and  not  that  of  his  client. 

Kipp  V.  Rapp,  2  How.  Pr.  N.  S.  169. 

An  attorney's  lien  upon  costs  and  counsel  fees  in  an  action  for  separa- 
tion may  be  enforced  by  punishment  for  contempt. 

Branth  v.  Branth,  19  Civ.  Pro.  28;  32  St  Rep.  970;  10  Supp.  638. 

But  where  the  parties  have  adjusted  their  differences  and  are  living  to- 
gether, proceedings  for  contempt  cannot  be  maintained  for  the  enforce- 
ment of  the  attorney's  lien  upon  costs  of  the  action. 

WeUl  V.  Weill,  10  Supp.  627 ;  18  Civ.  Pro.  241. 

4.  Supplementary  proceedings. 

An  attorney  may  enforce  his  lien  on  a  judgment  by  instituting  supple- 
mentary proceedings  thereon,  and  that  right  exists  although  title  to  such 
judgment  has  passed  from  the  client  to  another. 

Merchant  v.  Sessions,  5  Civ.  Pro.  24. 

Russell  V.  Somerville,  10  Abb.  N.  C.   (note)   396. 

Moore  v.  Taylor,  2  How.  Pr.  N.  S.  343. 


92  VOLUME  VIIL 


Enfobcement  of  Attobkey's  Lien, — continued. 

This  right  to  resort  to  supplementary  proceedings  exists  as  against  the 
assignee  of  a  judgment  assigned  to  him  in  the  usual  way,  notwithstanding 
the  fact  that  such  assignee  does  not  wish  to  have  the  proceedings  instituted. 

Kussell  V.  Somerville,  10  Abb.  N.  C.  (note)   395. 

And  it  is  proper  for  an  attorney  having  an  unsatisfied  lien  upon  a  judg- 
ment, to  institute  supplementary  proceedings  thereon  for  the  purpose  of  en- 
forcing his  lien,  notwithstanding  the  parties  have  entered  into  a  settlement 
and  the  client  executed  a  satisfaction  of  judgment. 

Shaunessey  t.  Traphagen,  13  St.  Rep.  754. 

Where  the  client  is  no  longer  owner  of  the  judgment,  the  affidavit  upon 
which  the  order  of  examination  is  based  should,  in  addition  to  the  usual  al- 
legations, show  that  the  proceedings  are  instituted  by  the  attorney  for  the 
purpose  of  enforcing  his  lien. 

Merchant  v.  Sessions,  5  Civ.  Pro.  24. 

Russell  V.  Somerville,  10  Abb.  N.  C.  (note)  395. 

And  an  omission  in  the  affidavit  of  an  allegation  of  that  nature  has  been 
held  sufficient  ground  for  the  vacation  of  the  order. 
Russell  V.  Somerville,  10  Abb.  N.  C.  (note)  395. 

In  the  case  of  Moore  v.  Taylor,  2  How.  Pr.  N.  S.  343,  which  was  a  case 
where  title  to  the  judgment  had  passed  to  a  receiver,  the  court  makes  the 
general  statement  that  an  attorney  must  obtain  the  express  consent  of  the 
court  before  instituting  supplementary  proceedings  for  the  purpose  of  en- 
forcing his  lien,  but  this  does  not  seem  to  be  required  by  other  caaes,  and  it 
is  doubtful  if  the  court  intended  that  statement  to  be  regarded  as  a  deci- 
sion. 

An  attorney  who  has  obtained  a  judgment  for  his  client,  has  the  right, 
by  reason  of  his  lien,  to  have  vacated  an  order  made  in  supplementary  pro- 
ceedings pending  against  his  client^  directing  the  latter  to  pay  over  the  pro- 
ceeds of  such  judgment  to  the  creditor. 

Dienst  v.  McCaffrey,  32  Supp.  818;  66  St.  Rep.  200;  24  Civ.  Pro.  238. 

5.  Other  remedies. 

An  action  will  lie  by  attorneys  to  enforce  their  claim  for  compensation 
upon  an  award  and  to  foreclose  their  lien  thereon,  where  the  client  had 
agreed  that  for  their  services  in  various  suits  they  should  be  paid  out  of  any 
moneys  recovered  and  have  a  lien  thereon  for  the  full  amount  of  such  serv- 
ices, and  the  award  so  sought  to  be  charged  was  made  to  the  client  by  an 
arbitrator  for  damages  set  up  in  one  of  the  actions,  and  the  claim  of  such 
attorneys  is  superior  to  that  of  a  person  who  obtained,  pending  the  action  in 
which  the  award  was  made,  a  judgment  against  the  client  on  a  judgment 
previously  obtained  by  such  creditor's  assignor  in  this  state. 

Williams  v.  Ingersoll,  89  N.  Y.  508. 

Attorneys  who  have  recovered  a  judgment  in  the  supreme  court  in  favoi 
of  a  client    and  against  an  administrator  for  damages  and  costs  have  such 
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an  interest  by  virtue  of  their  statutory  lien  as  to  entitle  them  to  institute 
a  special  proceeding  to  compel  a  judicial  settlement  of  the  administrator's 
account. 

Close  V.  Shute,  4  Dem.  546. 

An  attorney's  lien,  having  been  established  and  made  a  charge  upon  a 
judgment  recovered  by  the  attorney  for  his  client,  may  be  satisfied  by  sale 
of  such  judgment  under  execution. 

Van  Camp  v.  Searle,  79  Him,  134;  61  St.  Rep.  349;  29  Supp.  767;  24  Civ. 
Pro.  16. 

An  action  will  lie  to  procure  an  adjudication  that  an  attorney's  claim  for  . 
services  is  a  lien  upon  certain  assets  in  the  hands  of  a  permanent  receiver 
of  a  corporation,  and  such  lien  may  be  enforced  against  any  identified  pro- 
ceeds of  such  assets,  where  the  directors  of  such  corporation,  upon  the  dis- 
charge of  a  temporary  receiver  and  the  transfer  to  them  of  the  assets  in  his 
hands,  assumed  his  liability  to  the  attorney  for  services  rendered  to  him, 
and  agreed  that  he  should  have  a  lien  upon  such  assets  as  security  for  its 
payment. 

Whitehead  v.  O'Sullivan,  12  Misc.  677 ;  67  St.  Rep.  801 ;  33  Supp.  1098. 

An  assignee  of  a  part  of  the  claim  and  lien  of  plaintiff's  attorneys  will  be 
entitled  to  resort  to  a  fund  in  the  sheriff's  hands  obtained  by  moneys  col- 
lected on  a  judgment  in  plaintiff's  favor. 

Muller  V.  Mayor  Ac.  of  New  York,  29  Supp.  1096;  23  Civ.  Pro.  261. 

Where  one  who  has  assigned  an  attorney's  lien  as  collateral  security,  but 
still  has  an  interest  in  it,  brings  an  action  for  its  enforcement,  the  fact  that 
the  obligation,  to  secure  the  performance  of  which  the  lien  was  assigned,  is 
negotiable,  is  no  defense. 

Ridgway  v.  Bacon,  72  Hun,  211 ;  66  St.  Rep.  346;  26  Supp.  661. 

Where  a  third  person  claims  a  certain  share  of  the  lien  of  plaintiff's  at- 
torneys, the  sheriff  having  in  his  hands  funds  upon  which  such  lien  is  a 
charge,  should  not  be  directed^  on  motion  of  the  attorneys,  to  pay  over  to 
them  the  whole  of  their  claim  but  the  court  should  either  first  require  an 
undertaking  securing  the  claimant  in  the  sum  found  due  him,  or,  deduct- 
ing from  the  fund  that  amount,  direct  its  deposit  to  the  credit  of  an  action 
then  pending  by  the  claimant  against  the  attorneys  to  establish  his  rights. 

Muller  V.  Mayor,  Ac.  of  New  York,  29  Supp.  1096;  23  Civ.  Pro.  261. 

A  defendant's  attorney,  having  a  lien  upon  a  judgment  for  costs,  in  an 
action  in  which  his  client  might  have  been  arrested,  may  have  the  plaintiff's 
arrested  and  imprisoned  by  reason  of  the  non-payment  of  such  costs,  and 
this  is  true  although  the  plaintiff  did  not  exercise  his  right  to  arrest  the  de- 
fendant, and  although  plaintiff  had  a  good  cause  of  action,  but  lost  the  suit 
on  a  mere  technicality. 

Parker  v.  Spear,  62  How.  Pr.  394. 

An  attorney  cannot  be  compelled  to  pay  over  a  client's  money  in  his  hands 
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upon  which  he  claims  a  lien  for  legal  services,  by  an  order  granted  in  sup- 
plementary proceedings  pending  against  his  client. 

Krone  v.  Klotz,  8  App.  Div.  587;  73  St.  Rep.  719;  38  Supp.  225;  25  Civ. 
Pro.  320;  3  Ann.  Cas.  36. 

d.  In  action  or  proceeding  instituted  hy  oUent. 

1.  To  recover  subject-matter  of  lien. 

The  right  of  an  attorney  to  retain  funds  of  his  client  in  his  hands  until 
payment  of  his  lien  for  services  is  beyond  dispute,  and  he  may  have  such 
funds  set  off  and  applied  to  the  discharge  of  such  lien  in  proceedings  insti- 
tuted by  the  client  to  compel  him  to  pay  over  such  moneys. 

Maxwell  v.  Cottle,  72  Hun,  529 ;  55  St.  Rep.  127 ;  25  Supp.  635. 

And  this  right  to  retain  moneys  in  his  hands  belonging  to  a  client  con- 
tinues after  the  debt,  for  which  the  lien  is  claimed,  is  barred  by  the  statute 
of  limitations. 

Maxwell  v.  Cottle,  72  Hun,  529;  55  St.  Rep.  127;  25  Supp.  635. 

So  an  order  to  show  cause  why  an  attorney  should  not  pay  over  moneys 
in  his  hands  will  be  refused,  where  the  attorney  claims  a  lien  thereon  for 
charges  amounnting  to  as  much  or  more  than  the  amount  in  his  hands, 
which  charges  are  found  by  the  court  to  be  fair  and  just. 

In  the  Matter  of  the  Application  of  Knapp,  85  N.  Y.  284. 

An  attorney  may  resist  proceedings  to  compel  him  to  deliver  papers  in 
his  possession  belonging  to  a  client,  upon  which  he  claims  a  lien  for  legal 
services,  until  his  claim  therefor  is  paid. 

In  the  Matter  of  H ,  and  Attorney,  87  N.  Y.  521. 

McKibbin  v.  Nafis,  76  Hun,  344;  59  St.  Rep.  101;  27  Supp.  723. 

In  a  proceeding  to  compel  the  delivery  of  papers  in  an  attorney's  posses- 
sion and  on  which  he  claims  a  lien  for  services,  for  which  it  appears  some 
amount,  at  least,  is  due,  the  attorney  is  entitled  to  have  determined  the 
amount  due,  to  be  paid  or  deposited  as  a  condition  of  the  delivery  of  the 
papers. 

Taylor  Iron  &  Steel  Co.  v.  Higgins,  66  Hun,  626;  49  St.  Rep.  645;  20 
Supp.  746. 

An  order  will  not  be  made  requiring  an  attorney,  employed  by  a  guardian 
to  collect  money  to  turn  over  the  amount  of  his  charges  to  the  estate,  where 
there  is  no  dispute,  as  to  his  services  having  been  rendered. 

Matter  of  Holland  Trust  Co.,  76  Hun,  323;  59  St.  Rep.  85;  27  Supp.  687. 

In  an  action  by  an  assignee  to  recover  a  fund  taken  subject  to  the  lien  of 
the  assignor's  attorneys,  the  amount  of  which  latter  had  not  been  deter- 
mined, the  attorneys  are  entitled  to  have  the  amount  of  their  lien  deter- 
mined. 

Hussey  v.  Culver,  9  Supp.  193;  30  St.  Rep.  836,  aff'd  130  N.  Y.  881 ;  19  N. 
E.  1035. 
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A  firm  of  attorneys  may  retain  moneys  coming  into  its  hands  to  the 
amount  of  its  services  in  that  matter  and  also  for  general  services,  and  it 
may  successfully  resist  proceedings  to  compel  the  payment  of  such  simis,  but 
such  firm  has  not  that  right  respecting  services  performed  by  an  individual 
member  of  the  firm  in  the  capacity  of  an  individual  attorney. 

Bowling  Green  Savings  Bank  v.  Todd,  52  N.  Y.  489. 

An  attorney  for  one  of  two  joint  executors  has  a  lien  on  funds  of  the  es- 
tate, coming  into  his  possession,  for  services  rendered  in  and  about  the  ad- 
ministration of  the  estate,  and  may  appropriate  such  funds  in  payment  for 
his  services  and  cannot  be  compelled  to  pay  over  the  amount  so  applied. 

Arkenburgh  v.  Little,  98  Si.  Rep.  742;  64  Supp.  742. 

Where  the  right  of  lien  asserted  by  an  attorney  is  clear,  the  amount  there- 
of only  being  in  dispute,  the  court  may,  upon  application  to  compel  the  at- 
torney to  pay  over  moneys  in  his  hands,  itself  determine  the  amount  of  the 
lien,  although  the  items  of  the  attorney's  account  are  such  as  in  ordinary 
cases  would 'subject  them  to  taxation. 

In  the  Matter  of  the  Application  of  Knapp,  86  N.  Y.  284. 

And  this  right  of  the  court  to  determine  the  amoimt  of  the  attorney's  lien 
extends  to  proceedings  by  the  attorney  to  set  aside  a  satisfaction  of  a  judg- 
ment executed  by  an  assignee  of  the  judgment  in  bad  faith. 

Guliano  v.  Whitenack,  9  Misc.  562;  62  St.  Kep.  84;  30  Supp.  415;  24  Civ. 
Pro.  45;  1  Ann.  Gas.  75. 

In  an  action  by  an  assignee  for  tl^e  benefit  of  creditors  against  attorneys 
to  recover  moneys  in  their  hands  alleged  to  belong  to  the  plaintiff  as  such 
assignee,  a  sufficient  excuse  for  the  retention  of  the  money  is  established, 
where  it  is  shown  that  the  defendants  rendered  certain  legal  services  to  the 
assignor;  that  after  the  assignment  defendants  were  retained  by  plaintiff 
to  continue  the  proceedings  then  pending;  that  such  proceedings  resulted 
favorably,  and  that  the  services  so  rendered  were  reasonably  worth  the 
whole  amount  of  the  money  in  their  hands. 

Ward  V.  Craig,  87  N.  Y.  550. 

The  claim  of  a  right  to  retain  moneys  in  an  attorney's  hands,  by  reason 
of  his  lien,  is  not  a  coimterclaim  when  set  up  in  an  answer  to  an  action  for 
the  conversion  of  such  moneys,  and  is  not  admitted  by  failure  to  reply,  but 
such  defense,  in  order  to  prevail,  must  be  proved. 

Rochester  Distilling  Co.  v.  O'Brien,  72  Hun,  462;  55  St.  Rep.  149;  25  Supp. 
281. 

It  is  a  matter  of  discretion  whether  or  not  the  court  will  compel  an  attor- 
ney to  pay  over  money  to  his  client  when  the  former  claims  a  lien  thereon 
for  legal  services,  and  an  order  refusing  such  relief  will  not  be  reversed  on 
appeal,  if  it  does  not  appear  that  the  order  was  made  because  of  want  of  ju- 
risdiction. 

Schell  V.  Mayor,  Ac.  of  New  York,  128  N.  Y.  67;  27  N.  E.  957. 

Matter  of  H ,  an  Attorney,  87  N.  Y.  521. 
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2.  Buhatitution  of  attorneys. 

An  attorney  having  a  lien  upon  papers  in  his  possession  for  undisputed 
services,  will  not  be  ordered  to  consent  to  a  substitution  of  attorneys  and  to 
deliver  over  such  papers,  without  satisfaction  of  his  lien  or  ample  protection 
thereof. 

Prentiss  v.  Livingston,  60  How.  Pr.  380. 

Where,  before  the  commencement  of  an  action  for  the  foreclosure  of  a 
mortgage,  plaintiffs  had  an  agreement  with  a  person  not  an  attorney, 
but  representing  himself  as  such  by  which  he  agreed  to  foreclose  the 
mortgage  for  a  certain  amount  plus  the  expense  of  sale,  which  person 
the  court  to  permit  a  substitution  of  plaintiff's  attorneys  on  condition  that 
the  former  attorneys  be  paid  the  sum  specified  and  that  plaintiffs  stipulate 
that  such  attorneys  have  a  lien  on  the  deficiency  judgment  for  the  balance 
of  their  claim.  • 

Kunath  v.  Bremer,  53  App.  Div.  271;  99  St.  Rep.  830;  65  Supp.  830. 

A  surrogate's  court  has  no  jurisdiction  to  enforce  payment  of  an  attor- 
ney's lien  upon  substitution  of  attorneys  in  a  proceeding  in  which  a  decree 
of  such  court  has  been  duly  made  and  entered  and  an  appeal  has  been  taken 
therefrom  to  another  court. 

Estate  of  Hoyt,  5  Dem.  432 ;  8  St.  Rep.  786 ;  12  Civ.  Pro.  208 ;  26  Week. 
Dig.  373. 

Where  there  had  been  a  substitution  of  attorneys  on  condition  that  the 
former  attorney  should  have  a  prior  lien  on  any  judgment  obtained,  it  is 
proper  for  the  court,  upon  settlement  and  payment  of  the  moneys  to  the 
second  attorney,  to  direct  the  plaintiff  and  the  latter  attorney  to  pay  over 
to  the  other  attorney  the  sum  so  allowed  him. 

Cregier  v.  Cheesbrough,  25  How.  Pr.  200. 

An  order  of  substitution  of  attorneys,  in  which  the  former  attorney  is  di- 
rected to  surrender  all  papers  in  his  possession  belonging  to  his  client, 
should  provide  for  payment  for  his  services. 

City  of  Philadelphia  v.  Postal  Telegraph  Co.  1  App.  Div.  387 ;  72  St.  Rep. 
617;  37  Supp.  291. 

Where  it  is  doubtful  whether  at  attorney  has  just  claim  against  his  client 
for  fees  and  costs,  and  the  client  offers  to  give  security  for  the  amount  shown 
to  be  due,  substitution  should  be  allowed  and  the  attorney  should  be  ordered 
to  deliver  up,  on  such  security  being  given,  papers  on  which  he  asserts  a  lien. 

Cunningham  v.  Widing,  5  Abb.  Pr.  413. 

A  party  will  not  be  permitted  to  withdraw  an  application  for  substitution 
of  attorneys,  in  which  a  reference  has  been  ordered  to  determine  the  termn 
to  be  imposed  and  the  amount  of  the  attorneys'  lien  and  the  referee  has  rec- 
ommended payment  of  certain  sums  and  the  giving  of  security,  but  the  re- 
port should  be  confirmed  so  far  as  found  correct. 

Matter  of  Davis,  7  Daly,  1. 
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Upon  an  application  for  substitution  of  attorneys,  the  client  should  not  be 
required,  as  a  condition  of  the  substitution,  to  furnish  security  for  payment 
for  services  of  the  attorneys  in  suits  in  other  courts. 

Matter  of  Davis,  7  Daly,  1. 

Where  no  professional  misconduct  is  alleged  by  the  client  and  his  attor- 
ney has  advanced  large  sums  of  money  during  the  progress  of  the  case,  the 
court  will  require  the  client,  as  a  condition  of  a  substitution  of  attorneys,  to 
pay  the  amount  of  his  lien,  or  in  case  he  cannot  so  do,  to  execute  an  assign- 
ment of  so  much  of  the  cause  of  action  as  will  insure  his  payment. 

Howland  v.  Taylor,  6  Hun,  237. 

An  order  of  substitution  is  proper  which  provides  that  the  lien  of  the  for- 
mer attorney  for  his  compensation  and  the  contract  he  has  with  the  plaintiif 
thorefor  shall  be  in  nowise  impaired  by  the  order. 

Jeffards  v.  Brooklyn  Heights,  R.  R.  Co.,  49  App.  Div.  46;  07  St.  Rep.  530; 
63  Supp.  630. 

Where  an  attorney  has  agreed  to  take  his  fees  out  of  a  fund  to  be  recov- 
ered, an  order  may  be  made  for  substitution  of  attorneys  with  the  provision 
that  the  former  attorney's  lien  on  the  fund  be  retained  for  an  amount  which 
will  be  found  due  on  confirmation  of  the  referee's  report. 

Stewart  v.  Steck,  6  St.  Rep.  524. 

But  an  attorney's  lien  will  not  be  enforced  on  motion  by  his  client  for  a 
substitution  of  attorneys,  where  he  has  been  guilty  of  misconduct  in  the  case. 

Matter  of  Barkley,  v.  N.  Y.  C.  A,  H.  R.  R.  Co.,  42  App.  Div.  697;  93  St. 
Rep.  742 ;  69  Supp.  742. 

Halbert  v.  Gibbs,  16  App.  Div.  126;  79  St  Rep.  113;  45  Supp.  113;  4  Ann. 
Cas.  232. 

Morage  v.  Kling,  93  N.  Y.  381. 

Pierce  ▼.  Waters,  10  Week  Dig.  432. 

This  rule  will  ulso  be  applied  where  an  attorney  has  declined  to  proceed 
with  the  case  unless  paid  for  his  services,  as  in  order  to  maintain  his  lien  he 
must  show  faithful  performance  of  his  contract  of  service. 

Halbert  v.  Gibbs,  16  App.  Div.  126;  79  St  Rep.  113;  46  Supp,  113;  4  Ann. 
Cas.  232. 

Morange  y.  Kling,  93  N.  Y.  381. 

Nor  will  a  lien  be  protected  where  the  attorney  omitted  necessary  parties 
in  an  action  of  foreclosure. 
Reynolds  v.  Kaplan,  8  App.  Div.  420;  74  St.  Rep.  99;  38  Supp.  764. 

3.  Disoontinuanoe. 

Discontinuance  after  settlement  between  the  parties  may  be  refused  un- 
less the  attorney's  lien  is  protected  or  paid. 
Ebenhardt  v.  Schuster,  10  Abb.  N.  C.  374. 
Byron  v.  Durrie,  6  Abb.  N.  C.  135. 

Wliere  parties  have  settled  an  action  in  disregard  of  the  attorney's  lien  or 
VI  IT   N.  Y.  A.  C.  7 
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claim  for  compensation,  ihe  imposing  of  terms  upon  which  the  action  may 
be  discontinued  in  respect  to  such  lien  involves  the  exercise  of  discretion, 
and  should  not  be  reversed  by  the  appellate  court,  unless  there  has  been  a 
clear  abuse  of  discretion. 
Byron  v.  Durrie,  6  Abb.  N.  C.  135. 

'  Thus  in  the  case  last  cited  it  was  held  proper  to  require  a  client  who,  after 
agreeing  to  compensate  his  attorney  by  a  percentage  on  the  amount  collected, 
together  with  costs  and  disbursements,  settled  the  suit  without  paying  his 
attorney,  to  pay  a  compensation  in  addition  to  the  costs  and  disbursements. 

It  is  not  proper  to  grant  an  order  of  discontinuance  after  settlement  be- 
tween the  parties,  without  the  knowledge  of  the  attorney  of  one  of  them,  ev 
cept  upon  protection  of  the  attorney's  lien  in  the  amount  prescribed  in  his 
agreement  with  his  client,  where  such  agreement  provided  that  a  compro- 
mise should  not  be  made  without  the  attorney's  knowledge. 

Matter  of  Fernbacher,  18  Abb.  N.  C.  1 ;  5  Dem.  219. 

The  defendant  will  be  granted  an  order  of  discontinuance  where  he  paid 
the  plaintiff  the  full  amount  asked,  and  there  is  no  fraud  or  collusion  shown. 
Roberts  v.  Doty,  31  Hun,  128. 

An  irresponsible  defendant  having  made  a  collusive  settlement  with  the 
plaintiff  and  consented  to  a  discontinuance  without  costs,  the  order  of  dis- 
continuance will  be  granted  only  on  condition  that  the  costs  of  defendant's 
attorney  be  paid. 

National  Ex.  Co.  v.  Crane,  100  St.  Rep.  361 ;  66  Supp.  361. 

e.  Offset. 

A  judgment  in  plaintiff's  favor  cannot  be  interposed  as  an  offset  to  an  ac- 
tion by  defendant's  attorney  to  enforce  his  lien  upon  a  judgment  in  his 
client's  favor  for  costs  in  another  action. 

Ennis  v.  Curry,  22  Hun,  584. 

Bavins  v.  Albro,  86  Hun,  590;  67  St.  Rep.  783;  33  Supp.  1079. 

Smith  V.  Chenoweth,  18  Abb.  N.  C.  20;  3  St  Rep.  265;  11  Civ.  Pro.  138. 

Thus  an  attorney's  lien  upon  costs  awarded  to  the  defendant  upon  dis- 
missal of  one  of  plaintiff's  causes  of  action  cannot  be  defeated  by  offsetting 
against  the  same  a  judgment  in  favor  of  the  plaintiff  on  the  remaining 
causes  of  action. 

Smith  V.  Chenoweth,  18  Abb.  N.  C.  20;  11  Civ.  Pro.  138;  3  St  Rep.  265. 

This  rule  is  especially  applicable  where  there  was  an  agreement  between 
the  defendant  and  his  attorney  that  such  costs  were  to  belong  to  the  latter. 
N.iylor  V.  Lane,  5  Civ.  Pro.  149. 
Palmer  v.  Palmer,  24  Misc.  217;  87  St  Rep.  538;  53  Supp.  538. 

So  an  attorney's  lien  on  interlocutory  costs  cannot  be  defeated  by  offset- 
ting against  the  same  a  later  judgment  against  the  attorney's  client 

Strauss  v.  Seamon,  18  St.  Rep.  942. 

In  proceedings  for  the  enforcement  of  an  attorney's  lien  upon  a  judgment 
for  cosla.  the  judgment 'debtor  cannot  offset  a  judgment  in  his  favor  against 
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the  attorney's  client  in  an  action  upon  an  undertaking  given  in  the  action 
in  which  the  judgment  sought  to  be  enforced  was  obtained. 
Kaufman  v.  Keenan,  13  Civ.  Pro.  225. 

A  defendant's  attorney,  who  has  obtained  costs  in  a  divorce  action  on  an 
appeal  from  an  order  denying  punishment  of  his  client  for  non-payment  of 
alimony,  may  proceed  to  collect  the  same  notwithstanding  such  unsatisfied 
claim  for  alimony,  for  which  the  plaintiff  claims  an  offset. 

Winton  t.  Winton,  13  Supp.  769;  18  Civ.  Pro.  67. 

In  an  action  by  an  attorney  upon  an  undertaking  given  to  secure  the  pay- 
ment of  costs  included  in  a  judgment  obtained  by  his  client,  the  surety  can- 
not interpose  as  a  setroff  claims  existing  i^  his  favor  against  the  client. 

Delaney  v.  Miller,  84  Hun,  244;  65  St.  Rep.  834;  32  Supp.  606;  1  Ann. 
Gas.  266. 

An  attorney's  lien  on  costs  of  appeal  to  the  court  of  appeals  in  favor  of 
the  plaintiff  cannot  be  defeated  by  offsetting  against  them  previous  costs 
and  allowances  in  the  action  to  the  defendant. 

Place  V.  Hayward,  8  Civ.  Pro.  362. 

But  a  plaintiff's  attorney  cannot  claim  that  his  lien  upon  a  judgment  is 
not  subject  to  the  right  of  the  defendant  to  set-off  a  judgment  for  costs 
against  the  plaintiff  awarded  because  of  the  plaintiff's  failure  to  recover 
more  than  the  amount  of  an  offer  of  judgment. 

Bulkley  v.  Back,  64  Super.  300. 

f .  Laches  and  estoppel. 

While  the  statute  of  limitations  is  not  strictly  applicable  to  proceedings 
by  an  attorney  to  enforce  his  lien,  yet  the  court  will  be  governed  therein  by 
the  analogy  of  the  statute. 

Richardson  v.  Brooklyn  City  &  Newtown  R.  R.  Co.  7  Hun,  69. 

Thus  it  has  been  held  that  a  lien  cannot  be  enforced  after  the  attorney's 
right  to  recover  the  debt  secured  thereby  is  barred  by  the  statute  of  limita- 
tions. 

Reavy  v.  Clark,  30  St.  Rep.  535;  9  Supp.  216;  18  Civ.  Pro.  272. 

The  court  is  justified  in  refusing  to  permit  the  plaintiff's  attorney  to  en- 
force an  alleged  lien  by  entering  judgment  for  his  fees,  costs  and  disburse- 
ments, where  he  abandoned  the  action  and  was  absent  from  the  state  for  six 
years,  during  which  time  the  parties  settled  the  action,  and  the  fact  that  the 
attorney  gave  a  substitution  to  another  attorney  to  act  for  him  does  not  af- 
feet  the  situation. 

Buckley  v.  Buckley,  46  St.  Rep.  827 ;  18  Supp.  607. 

An  attorney  is  properly  denied  an  order  vacating  a  satisfaction  of  *  judg- 
ment made  by  his  client  without  his  knowledge,  and  claimed  to  be  prejudi- 
cial to  his  lien,  where  the  application  is  made  more  than  five  years  after  the 
execution  of  such  sati8fa<;jbion  and  over  four  years  after  an  order  was  grant- 
ed revoking,  on  the  ground  of  improper  service  of  papers,  an  order  vacating 
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the  satisfaetion  in  order  to  permit  the  attorney  to  enforce  his  lien,  and  both 
the  plaintiff  and  defendant  testify  that  at  the  time  of  the  execution  of  the 
satisfaction,  plaintiff  told  defendant  that  he  had  paid  his  attorney  all  that 
was  due  him. 

Howitt  V.  Merrill,  1  Supp.  894;  17  St  Rep.  1007. 

It  is  too  late  for  an  attorney  to  obtain  an  order  setting  aside  an  order  of 
discontinuance  granted  upon  settlement  between  the  parties,  where  eight 
years  have  elapsed  since  the  latter  was  made  and  during  that  period  he 
brought  an  action  based  on  such  order  of  discontinuance  for  damages  result- 
ing to  him  therefrom. 

Neill  V.  Van  Wagenen,  64  Super.  477. 

A  delay  of  seven  years,  by  an  attorney,  before  moving  to  vacate  a  satis- 
faction of  judgment  to  enforce  his  lien  for  costs,  is  fatal  to  his  application. 
Winans  v.  Mason,  33  Barb.  522;  21  How.  Pr.  163. 

Where  parties  agree  upon  terms  of  settlement  but  neither  carries  out  his 
part  thereof,  the  fact  that  plaintiff's  attorney  was  aware  of  such  agreement 
does  not  affect  his  lien,  and  it  is  proper  to  grant  an  order  dismissing  defend- 
ant's appeal  from  a  judgment  in  plaintiff's  favor,  unless  the  defendant  pay 
the  taxable  costs  (which  he  had  agreed  to  do  in  the  settlem^it),  together 
with  the  costs  of  the  motion. 

Harris  v.  Cuff,  15  St.  Rep.  856;  15  Civ.  Pro.  104;  1  Supp.  349. 

The  consent  of  an  administrator  of  an  attorney  that  the  latter's  client 
should  receive  money  and  satisfy  a  judgment,  upon  which  a  lien  existed  for 
services,  does  not  operate  as  an  extinguishment  of  the  lien  or  prevent  the  en- 
forcement thereof. 

Goodrich  v.  McDonald,  2  St.  Rep.  144. 

The  fact  that  a  deed  of  trust  of  real  estate  contains  a  provision  that  the 
latter  is  held  for  the  purposes  expressed  in  a  certain  judgment  and  in  no 
other  way,  does  not  prevent  the  attorney,  who  procured  he  judgment  and 
is  also  the  trustee,  from  enforcing  a  lien  for  legal  services  upon  such  real 
estate. 

West  V.  Bacon,  13  App.  Div.  371 ;  77  St.  Rep.  206;  43  Supp.  206. 

An  attorney  will  be  estopped  from  asserting  a  lien  on  a  judgment  obtained 
for  a  client,  where,  on  motion  to  vacate  another  judgment  taken  by  default 
against  such  client,  that  relief  was  granted  upon  condition  that  the  oppo- 
site party  should  have  a  lien  on  the  judgment  first  mentioned,  to  which  the 
attorney  consented  without  disclosing  his  lien  on  such  judgment  for  services. 

Clare  v.  Lockard,  31  St.  Rep.  69. 

An  order  cannot  be  made  requiring  an  attorney  to  return  a  policy  of  in- 
surance upon  which  he  claims  a  lien  for  services,  on  the  ground  that  he  has 
lost  his  lien  thereon  by  alleging  in  an  affidavit  that  the  policy  was  not,  at 
the  time  of  the  commencement  of  the  proceedings  to  compel  delivery  thereof, 
or  making  of  the  affidavit,  in  his  possession. 

In  the  Matter  of  H ,  an  Attorney,  87  N.'  Y.  521. 
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EVANS  V.  OLMSTEAD. 

t 

[SI  Misc,  692;  100  8t.  Rep.  63;  66  8upp.  W.] 

{Supreme  Courts  Trial  Term,  New  York  County,    June,  1900,) 

1.  Notice  of  Tbial — ^Amended  Answer. 
Where  an  amended  answer  is  served  after  service  of  notice  of  trial  and 
iiling  of  note  of  issue,  a  new  notice  of  trial  and  note  of  iasue  must  be 
served  and  filed. 

S.  Same — ^Answeb  Interposed  in  Bad  Faith. 
Where  a  motion  was  made  to  strike  the  cause  from  the  calendar  because 
of  failure  to  serve  a  new  notice  of  trial  and  to  file  a  new  note  of  issue 
after  service  of  an  amended  answer,  the  objection  that  the  amended 
answer  was  interposed  in  bad  faith  cannot  be  entertained,  since  it  can 
only  be  raised  by  motion  to  strike  out  the  answer. 

Note. — ^Effect  of  Amendment  of  Pleadings  on  Pbogress  of  Case. 

a.  In  general. 

b.  After  notice  of  trial. 

c.  While  case  ia  on  calendar, 

d.  During  trial. 

e.  Made  for  purpose  of  delay* 

f.  Stipulation  of  parties, 

g.  In  justice* s  court. 


a.  In  general. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer  or  reply 
thereto,  is  served,  or  at  any  time  before  the  period  for  answering  it  expires, 
the  pleading  may  be  once  amended  by  the  party,  of  course,  without  coet« 
and  without  prejudice  to  the  proceedings  already  had. 

%  512  Code  of  Civil  Procedure. 

The  balance  of  f  642  relates  to  amendments  made  for  delay,  for  treatment 
oC  which,  see  subd.  e,  post. 

A  defendant  has  twenty  days  from  the  service  of  an  amended  complaint 
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Action  by  Daniel  S.  Evans  against  Ida  L.  Obnstead.  Motion 
by  defendant  to  strike  cause  from  calendar.     OrantecL 

W.  J.  Miller,  for  the  motion. 

ft 

C.  W.  Svanott,  opposed.  ^    .  - 

GiiJ>sBSL£ByE^  J.  The  defendant,  Ida  L.  Olmstead,  by  her 
attomejy  Mr.  W.  J.  Miller,  makes  this  motion  to  strike  the  cause 
from  the  calendar.  The  facts  appear  to  be  as  follows,  viz. :  The 
summons  and  complaint  were  served  on  March  24,  1900.  The 
defendant's  time  to  answer  was  extended  to  April  21,  1900, 
when  the  answer  was  served.  On  April  23,  1900,  Mr.  C.  W. 
Sinnott,  the  attorney  for  the  plaintiflF,  Daniel  S.  Evans,  served 

Effect  of  Ambndmbnt  of  Plbadikos  on  Progress  of  Case,— K^ontiaued. 

to  answer  or  demur  thereto,  and  a  judgment  entered  by  default  before  the 
expiration  of  the  twenty  days  will  be  set  aside  lor  irregularity. 
Dickerson  v.  Beardsley,  1  Code  Rep.  37. 

An  amended  complaint  may  be  served  of  oourie,  at  any  time  within  twenty 
days' after  an  amended  answer  is  served,  although  more  than  twenty  days 
may  have  elapsed  since  the  service  of  the  original  answer. 

Seneca  Ck>unty  Bank  v.  Garlinghousc,  4  How.  Pr.  174. 

Acceptance  of  an  amended  oomplaint,  served  without  leave  after  the  time 
for  amendment,  of  course,  has  expired,  waives  any  irregularity  in  the  serv- 
ice, and  a  motion  subsequently  made  for  judgment  for  failure  to  properly 
serve  an  answer  thereto  should  be  granted. 

Duval  V.  Busch,  21  Abb.  N.  C.  214;  14  Civ.  Pro.  6,  Rev'g  13  Civ.  Pro.  366; 
13  St.  Rep.  752. 

An  order  granting  leave  to  plaintiff  to  serve  an  amended  complaint  can- 
not direct  that  defendant  serve  his  answer  in  less  than  twenty  days  from 
the  service  of  the  amended  complaint. 

Fink  V.  Manhattan  Ry.  Co.,  24  Abb.  N.  C.  81;  18  Civ.  Pro.  141;  29  St. 
Rep.  153;  8  Supp.  327;  16  Daly,  479. 

In  an  order  permitting  plaintiff  to  serve  an  amended  complaint,  the 
court  may  provide  that  defendants  shall  serve  their  amended  answer  within 
twenty  days,  and  that  the  date  of  issue  shall  remain  unchanged. 

Second  Ave.  R.  R.  Co.  v.  Metropolitan  Elevated  R.  R.  Co.  9  Supp.  734;  32 
St.  Rep.  07 ;  58  Super.  172. 
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a  notice  of  trial  on  defendant's  attorney,  together  with  a  notice 
of  preference,  returnable  on  the  first  Monday  of  May.  Plain- 
tiff's attorney  filed  a  note  of  issue,  and  the  cause  was  put  on  the 
general  calendar.  On  May  7th  the  motion  for  a  preference  was 
granted,  and  the  cause  was  placed  on  the  preferred  calendar,  and 
set  down  for  trial  on  May  21st.  Thereafter,  and  on  May  11, 
1900,  defendant  served  and  filed  an  amended  answer,  just  20 
days  after  the  service  of  the  original  answer,  on  April  21st.  On 
the  21st  of  May  the  cause  came  on  for  trial  on  the  preferred 
calendar,  and  was  stricken  therefrom  for  the  reason  that  no  no- 
tice of  trial  had  been  served  and  no  note  of  issue  had  been  filed 
since  the  service  of  the  amended  answer.  Defendant  now  moves 
to  have  the  cause  also  stricken  from  the  general  calendar  upon 
the  same  ground.  It  is  a  well-established  rule  that,  where  an 
amended  pleading  is  served  after  the  service  of  the  notice  of  trial 
and  the  filing  of  the  note  of  issue,  a  new  notice  and  a  new  note 
are  necessary.  See  Jones  v.  Seaman,  80  Misc.  65 ;  96  St.  Rep. 
883 ;  62  Supp.  883,  and  cases  there  cited.     It  is  true  that  a  very 


Effbct  of  Amendment  of  Pleadiros  on  Proobbss  of  Case,— continued. 

The  court  cannot,  by  an  order  amending  a  complaint;  deprive  defendant 
of  his  right  to  answer  jthe  new  issue  thus  tendered,  by  directing  a  oompul- 
scry  reference  in  the  same  order. 

Kimbel  v.  Mason,  61  Hun,  337;  40  St.  Rep.  646;  16  Supp./72. 

An  amended  pleading  served  within  the  proper  time  cannot  be  returned 
without  explanation  and  an  inquest  taken. 
Griffin  v.  Cohen,  8  How.  Pr.  451. 

Service  of  an  amended  answer  within  time,  but  after  the  entry  of  judg- 
ment, does  not  make  the  judgment  irregular. 
Plumb  v.  Whipples,  7  How.  Pr.  411. 

5.  After  notice  of  trial. 

It  is  a  well  established  rule  that  where  an  amended  pleading  is  served,  a 
new  notice  of  trial  must  be  served  and  a  new  note  of  issue  filed. 
Yates  V.  McAdam,  18  Misc.  295;  76  St.  Rep.  109;  42  Supp.  109. 
Jones  y.  Seaman,  30  Misc.  65 ;  96  St.  Rep.  883 ;  62  Supp.  883. 
Gair  v.  Birmingham*  Co.,  20  Civ.  Pro.  233;  15  Supp.  147. 
Ostrander  v.  Conkey,  20  Hun,  421. 
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recent  amendment  to  section  723  of  the  Code  provides  as  fol- 
lows, viz. : 

"When  amending  a  pleading  or  permitting  the  service  of  an  amended  or 
supplemental  pleading  i^  a  case  which  is  on  the  general  calendar  of  issues 
of  fact,  the  court  may  direct  that  the  case  retain  the  place  upon  such  cal- 
endar which  it  occupied  before  the  amendment  or  new  pleading  was  al- 
lowed, and  that  the  proceedings  had  upon  the  amended  or  supplemental 
pleadings  shall  not  alfect  the  place  of  the  case  upon  such  calendar,  or  rendei 
necessary  the  service  of  a  new  notice  of  trial." 

This  amendment  to  the  Code  however,  does  not  go  into  eflFect 
until  next  September,  and  has  no  bearing  whatever  upon  this 
motion.  The  plaintiff's  counsel  also  urges  that  the  amended 
answer  was  interposed  in  bad  faith.  If  so,  he  has  his  remedy 
at  special  term,  by  a  motion  to  strike  it  out ;  but,  so  far  as  this 
motion  is  concerned,  we  have  the  established  fact  of  the  service 
of  an  amended  pleading,  without  any  subsequent  service  of  a  no- 
tice of  trial  or  filing  of  a  note  of  issue.  The  motion  to  strike 
the  cause  from  the  calendar  is  granted. 

Motion  granted. 

Effect  of  Amendment  of  Pleadings  on  Pbogresb  of  Case, — ooDtinued. 

McBride  v.  Langan,  19  Civ.  Pro.  41 ;  11  Supp.  626. 

Graham  y.  Sterling  Insurance  Co.,  10  Civ.  Pro.  452 ;  13  Supp.  562. 

Romaine  v.  Bowdoin,  70  Hun,  366;  54  St.  Rep.  115;  24  Supp.  67. 

Keilty  v.  Traynor,  25  Misc.  351;  89  St.  Rep.  744;  55  Supp.  744;  28  Civ. 
Pro.  342. 

Wright  V.  Zimmermann,  21  Misc.  407;  »1  St.  Rep.  954;  47  Supp.  954. 

Grindal  v.  De  Lano,  21  Civ.  Pro.  224;  40  St.  Rep.  233;  15  Supp.  823. 

Fisher  v.  Gunn,  12  Misc.  207;  67  St.  Rep.  828;  34  Supp.  27. 

Poindexter  v.  Carleton,  30  Misc.  202;  95  St.  Rep.  1116;  61  Supp.  1116. 

The  service  of  an  amended  complaint  and  the  answer  thereto  raises  a 
new  issue  which  must  be  noticed  for  trial,  where  the  order  granting  the 
amendment  did  not  require  as  a  condition  that  the  notice  of  trial  thereto- 
fore served  should  stand. 

McBride  v.  Tjongan,  19  Civ.  Pro.  41 ;  11  Supp.  626. 

The  court  has  the  power  as  a  condition  of  granting  an  amendment  to  r^ 
quire  that  the  notice  of  trial  shall  stand. 

McBride  v.  Langan,  19  Civ.  Pro.  41;  11  Supp.  626. 

The  court  may  as  a  condition  of  granting  an  amendment  direct  that  the 
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cause  be  tried  when  reached  under  the  original  notice  of  trial  and  note  oi 
issue. 
Graham  v.  Stirling  Insurance  Co.,  19  Civ'  Pro.  452;  13  Supp.  562. 

If,  after  the  service  of  an  unverified  amended  answer  which  is  not  re- 
turned or  treated  as  a  nullity,  a  uew  notice  of  trial  is  not  served  and  a  new 
note  of  issue  filed,  an  inquest  taken  under  Rule  28  ol  the  General  Rules  ol 
Practice,  providing  that  inquests  may  be  taken  in  actions  out  of  their  regu- 
lar order  on  the  calendar,  where  the  answer  is  unverified  and  no  affidavit 
of  merits  filed,  will  be  set  aside  as  irregular. 

Jones  V.  Seaman,  30  Misc.  65 ;  96  St.  Rep.  883 ;'  62  Supp.  883. 

A  notice  of  trial  served  before  the  service  of  an  amended  answer  cannot 
be  amended  nunc  pro  tunc,  but  a  new  notice  of  trial  must  be  served. 
Gair  v.  Birmingham  &  Co.,  20  Civ.  Pro.  233;  16  Supp.  147. 

A  written  notice  that  an  amended  complaint  was  received,  and  would  be 
answered  without  prejudice  to  the  proceedings  already  taken  jdoes  not  avoid 
the  necessity  of  serving  a  new  notice  of  trial  and  filing  a  new  note  of  issue. 

Ostrander  v.  Cpnkey,  20  Hun,  421. 

When  the  original  issue  has  been  disposed  of  on  demurrer  and  has  been 
superseded  by  a  new  issue  created  by  the  service  of  an  amended  complaint 
and  the  answer  thereto,  a  new  notice  of  trial  and  note  of  issue  are  neces- 
sary. 

Remain  v.  Bowdoin,  70  Hun,  366;  54  St.  Rep.  115;  24  Supp.  67. 

Although  the  only  amendment  consists  in  raising  the  amount  of  damages 
claimed  to  have  been  caused  by  the  personal  injury  charged  in  the  com- 
plaint, and  the  answer  to  the  amended  complaint  is  identical  with  the  orig- 
inal answer,  a  new  notice  of  trial  must  be  served  and  a  new  note  of  issue 
filed,  and  the  case  should  not  be  permitted  to  remain  upon  the  calendar,  ex- 
cept by  consent,  or  as  a  condition  of  granting  some  favor  or  concession  to 
the  other  side.  ' 

Wright  v.  Zimmermann,  21  Misc.  407;  81  St.  Rep.  954;  47  Supp.  954. 

A  new  summons  and  complaint,  served  under  order  of  the  court,  entitled 
as  amended  and  supplemental  summons  and  complaint  and  bringing  in  new 
parties  defendants,  necessitate  the  service  of  a  new  notice  of  trial  and  the 
filing  of  a  new  note  of  issue. 

Fisher  v.  Gunn,  12  Misc.  207;  67  St.  Rep.  828;  34  Supp.  27. 

The  service  of  an  amended  answer  and  the  reply  thereto,  after  the  case  is 
noticed  for  trial,  does  not  render  necessary  the  service  of  a  new  notice  of 
trial,  where  an  order,  extending  the  time  to  answ^-,  provides  that  the  issue 
shall  be  of  the  date  when  the  time  to  answer  the  complaint  expired,  and 
that  the  defendant  shall  accept  short  notice  of  trial  for  a  specified  term,  and 
such  notice  of  trial  is  served  and  received  without  being  returned  fl«  prema- 
ture or  irregular,  and  the  case  is  placed  upon  the  calendar  for  that  term. 

Knowleg  v.  Lichteustein,  33  App.  Div.  COS ;  88  St.  Rep.  49 ;  54  Supp.  49. 
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A  case  will  not  be  stricken  from  the  calendar,  on  the  ground  that  plaintiff 
has  not  served  a  new  notice  of  trial  and  filed  a  new  note  of  issue,  after  the 
service  of  an  amended  answer,  ^ere  defendant  appeared  in  court  to  answer 
the  call  of  the  calendar  and  consented  to  the  putting  over  of  the  case  on  the 
motion  of  plaintiff,  and  did  not  move,  until  the  case  again  appeared  on  the 
calendar,  to  have  it  stricken  therefrom. 

Levey  v.  Tribune  Association,  22  Misc.  245;  83  St.  Rep.  608;  49  Supp. 
608. 

c  After  oaae  ia  on  oalendar, 

.  .  .  When  amending  a  pleading  or  permitting  the  service  of  an  amended 
or  supplemental  pleading  in  a  case  which  is  on  the  general  calendar  of  issues 
of  fact,  the  court  may  direct  that  the  case  retain  the  place  upon  such  calen- 
dar which  it  occupied  before  the  amendment  or  new  pleading  was  allowed, 
and  that  the  proceedings  had  upon  the  amended  or  supplemental  pleadings 
shall  not  alTeet  the  place  of  the  caae  upon  such  calendar,  or  render  necessary 
the  service  of  a  new  notice  of  trial. 
CJode  Civ.  Pro.  §  723. 

The  foregoing  provision  wa«  added  by  amendment  in  1900,  and  went  into 
effect  September  1,  1900,  so  that  the  following  cases  must  be  now  applied 
subject  to  the  change  made  by  such  amendment. 

The  service  of  an  amended  complaint  removes  the  caae  from  the  day  and 
general  calendars. 

Neville  v.  Butler,  26  Misc.  203;  89  St.  Rep.  436;  55  Supp.  436. 

The  service  of  an  amended  answer  setting  up  a  counterclaim,  after  a  case 
is  put  upon  the  calendar,  changes  the  issues,  and  requires  that  the  case  be 
put  upon  the  calendar  de  novo. 

Ck>1er  V.  Lamb,  19  App.  Div.  236;  80  St.  Rep.  117;  46  Supp.  117. 

When  leave  to  amend  is  granted,  with  no  provision  as  to  date  of  issue,  the 
issues  made  by  the  amended  pleading  control  the  place  on  the  calendar,  un- 
less the  court,  in  its  discretion,  orders  that  it  be  advanced. 

Black  V.  Continental  National  Bank,  2  Abb.  N.  C.  332. 

An  order  granting  plaintiff  leave  to  serve  an  amended  complaint  cannot 
provide  that  it  is  done  without  prejudice  to  the  present  position  of  the  case 
upon  the  calendar,  and  that,  when  reached  for  trial,  if  it  should  appear  that 
the  defendant  could  not  safely  proceed  with  the  trial,  he  could  have  a  rea- 
sonable adjournment. 

Ziegler  v.  Trenkman,  31  App.  Div.  305;  86  St  Rep.  613;  52  Supp.  613. 

Where  plaintiff  fails  to  serve  a  new  notice  of  trial  after  the  service  of  an 
amended  answer,  defendant  may  wait  until  the  case  is  reached  on  the  day 
calendar,  and  then  have  it  stricken  therefrom. 

Poindexter  v.  Carleton,  30  Misc.  202;  95  St.  Rep.  1116;  61  Supp.  1116. 

An  amended  complaint   cannot  be  disregarded  and  treated   as  a   nullity. 
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and  the  defendant  take  an  order  diBmissing  the  complaint  when  the  cauae 
is  called  upon  the  calendar. 
Rogers  ▼.  Bathhun,  8  How.  Pr.  466. 

Failure  of  the  plaintiff  to  senre  a  new  notice  of  trial  after  the  service  of 
an  amended  answer,  although  the  defendant  thereafter  served  a  notice  of 
trial,  justifies  the  court  in  striking  the  case  from  the  calendar. 

Yates  V.  MeAdam,  18  Misc.  295;  76  St.  Rep.  100;  42  Supp.  100. 

d.  Durffi^  trial, 

A  mere  allegation  of  being  taken  by  surprise  is  not  sufficient  to  have  a 
cause  put  off  on  account  of  an  amendment  granted  by  the  court  on  the  trial. 
Fitzsimmons  v.  McEnemey,  0  Week.  Dig.  499. 

In  Conway  v.  Kew  York,  8  Daly,  306,  the  court  said,  ''If  the  defendant  had 
claimed  to  have  been  surprised  by  the  amendment,  or  that  he  was  unprepared 
to  proceed  with  the  trial  and  desired  to  answer  the  complaint  as  amended, 
it  would  have  been  the  duty  of  the  court  to  have  postponed  the  further  trial 
of  the  cause." 

Where  the  court  allows  plaintiff  to  serve  an  amended  complaint  because 
he  cannot  recover  on  the  complaint  as  it  stands,  it  may  grant  a  postpone- 
ment of  the  tiial  and  permit  the  case  to  go  over  the  tenn. 

Austin  V.  Wauful,  36  St  Rep.  770;  13  Supp.  184. 

If  plaintiff  makes  an  affidavit  stating  that  he  is  taken  by  surprise  bj  an 
amendment  of  the  answer  to  meet  the  proofs  in  the  case,  gxanted  by  the 
judge  on  the  trial,  and  that  he  cannot  then  safely  proceed  to  trial,  he  may 
have  tine  to  reply  to  the  amended  answer,  and  the  progress  of  the  trial 
will  be  stayed  for  that  purpose. 

Therasson  v.  Bryan,  22  How.  Pr.  08. 

e.  When  made  for  purpose  of  delay, 

,  .  .  But  if  it  is  made  to  appear  to  the  court  that  the  pleading  was 
amended  for  the  purpose  of  delay,  and  that  the  adverse  party  will  thereby 
lose  the  benefit  of  a  term,  for  which  the  cause  is  or  may  be  noticed,  the 
amended  pleading  may  be  stricken  out,  or  the  pleading  nuiy  be  restored  to 
its  original  form,  and  such  terms  imposed  as  the  court  deeme  just. 
Code  Civ.  Pro.  §  542. 

An  amended  answer  cannot  be  stricken  out  on  the  ground  that  it  was 
served  for  the  purpose  of  delay,  where  one  of  the  defendant's  attorneys,  who 
was  best  acquainted  with  the  facts  in  the  case,  and  who  was  absent  from 
the  state  at  the  time  of  the  service  of  the  complaint,  on  his  return  deemed 
it  necessary  to  amend  the  answers,  and  swore  that  the  amended  answer  was 
necessary  to  enable  defendants  to  avail  themselves  of  their  defense  in  the 
action,  and  was  served  in  good  faith  and  not  for  the  purpose  of  delay. 

Griffin  v.  Cohen,  8  How.  Pr.  451. 
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An  amended  answer,  setting  up  the  defense  of  usury  interposed  by  a  pur- 
chaser of  the  mortgaged  premises  with  notice  of  the  mortgage,  served  after 
the  cause  has  been  noticed  for  trial,  is  unnecessary  and  put  in  for  the  pur- 
pose of  delay,  and  the  cause  need  not  be  renoticed  for  trial,  but  the  court 
may  require  the  trial  to  proceed  on  the  notice  of  trial  originally  given. 

Minrath  y.  Teachers'  Land  &  Improvement  Co.,  50  St.  Rep.  30;  21  Supp. 
204. 

An  amended  complaint  cannot  be  stricken  out  on  the  ground  that  it  ^af 
served  merely  for  tiie  purpose  of  delay,  when  all  the  additional  allegations 
are  pertinent  and  essential  to  certain  features  of  the  case,  and  the  defend- 
ant has  taken  nearly  ^ve  months  to  serve  his  answer. 

Pritchard  v.  Nederland  Life  Insurance  Co.  (No.  2.),  38  App.  Div.  Ill; 
90  St.  Hep.  604;  56  Supp.  004. 

An  amended  answer,  in  which  the  amendments  consist  in  merely  correct- 
ing clerical  errors,  and  are  clearly  frivolous  or  immaterial,  served  immedi- 
ately before  the  circuit,  and  obviously  for  the  mere  purpose  of  delay,  and 
to  throw  the  cause  over  the  term,  may  be  disregarded  and  judgment  taken. 

Vanderbilt  v.  Bleeker,  4  Abb.  Pr.  289. 

Where  plaintiffs'  notice  of  trial  was  returned  by  defendants  because  not 
properly  subscribed  with  the  attorney's  poet-office  address,  and  it  was  not 
alleged  to  have  been  improperly  returned,  an  amended  answer  cannot  be 
stricken  out  on  the  ground  that  plaintiffs  would  thereby  lose  the  benefit  of 
a  term. 

Conquest  v.  Barnes,  4  Supp.  696;  21  St.  Rep.  112;  16  Civ.  Pro.  268. 

f.  Stipulation  of  parties, 

A  stipulation  and  order,  providing  that  the  amendmient  of  the  complaint 
be  without  prejudice  to  any  of  the  proceedings  already  had  or  to  the  position 
of  the  cause  on  the  day  calendar,  renders  unnecessary  the  service  of  a  new 
notice  of  trial. 

Klenert  v.  Iba,  17  Misc.  69,  39  Supp.  836. 

The  amendment  of  the  summons  and  complaint  by  adding  a  new  party  de- 
fendant by  written  stipulation  of  the  parties,  and  without  the  order  of  the 
court,  followed  by  the  subsequent  voluntary  appearance  of  the  party  added, 
does  not  affect  the  validity  of  the  judgment  taken  by  default  against  all  the 
defendants  after  the  withdrawal  of  their  answer  to  such  amended  summons 
and  complaint. 

Christal  v.  Kelly,  88  N.  Y.  285,  affi'g  24  Hun,  165. 

An  amended  answer  should  not  be  stricken  out  upon  the  ground  that  it 
was  served  for  the  purpose  of  delay  and  that  the  plaintiff  woi^d  thereby  lose 
the  benefit  of  the  term  for  which  the  cause  was  noticed  for  trial,  where,  al- 
though the  effect  of  the  amendment  would  be  to  put  the  cause  over  the  term, 
the  defendant  agrees  to  stipulate  to  try  the  case  at  that  term. 
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Effect  of  AHENomNT  of  PLSADiNes  on  Progress  of  Cask,— continued. 

Harney  v.  Provident  Savings  Life  Assurance  Society  of  N.  Y.  20  Civ.  Pro. 
315;  41  App.  Div.  410;  92  St.  Rep.  822;  58  Supp.  822. 

In  the  first  judicial  department  a  notice  of  trial  must  be  given  for  that 
term  for  which  the  note  of  issue  is  filed,  and  attomejB  cannot  by  stipulation 
provide  that  a  note  of  issue  filed  before  the  service  of  an  amended  answer 
shall  be  effective  to  place  the  case  on  the  calendar  without  filing  a  new  note 
of  issue. 

Leonard  v.  Faber,  31  App.  Div.  13.7;  28  Civ.  Pro.  18;  86  St.  Rep.  772;  52 
Supp.  772. 

Where  the  pleadings  are  amended  in  an  action  in  the  first  department,  a 
new  note  of  issue  and  a  new  notice  of  trial  are  necessary,  and  no  stipulation 
of  the  parties  that  such  amendment  shall  not  prejudice  the  position  of  the 
case  on  the  calendar  of  the  trial  term,  will  be  given  effect  by  the  court,  al- 
though assented  to  by  the  trial  justice,  who  allowed  the  amendment,  and 
embodied  by  him  in  an  order  directing  the  calendar  clerk  to  restore  the 
cause  to  the  head  of  the  general  calendar,  or  as  near  thereto  as  it  could  be 
placed,  the  date  of  issue  to  Remain  the  same. 

Keilty  v.  Traynor,  25  Misc.  351;  89  St.  Rep.  744;  55  Supp.  744;  28  Civ. 
Pro.  342. 

g.  In  justice* 8  court. 

.  .  .  Where  a  party  amends  his  pleading  after  joinder  of  issue,  or  pleads 
over  upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the  satis- 
faction of  the  court,  by  oath,  that  an  adjournment  is  necessary  to  the  ad- 
verse party,  in  consequence  of  the  amendment  or  pleading  over,  an  adjourn- 
ment must  be  granted.    .    .    . 

Code  av.  Pro.  S  2944. 

In  Thedford  v.  Reade,  28  Misc.  563 ;  93  St.  Rep.  537 ;  59  Supp.  537,  the 
court  said,  "In  the  municipal  court  the  justice  must  entertain  the  motion  to 
amend,  granting  the  defendant  an  adjournment  if  the  allowance  of  the 
amendment  renders  it  necessary,  and  can  deny  the  relief  only  where  the 
Tirtheranoe  of  substantial  justice  forbids." 
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UNITED  STATES  LIFE  INS.  CO.  IN  THE  CITY  OF 

NEW  YORK  V.  ETTINGER  et  al. 

[52  Miao.  978;  100  8i,  Rep.  1;  66  Bupp.  i.] 
{Supreme  Court,  Special  Termy  New  York  County.    August,  1900.) 

MOBTGAGES — ^ReCEIVEB — PbOVIBION  FOB  APPOINTMENT. 

A  covenant  in  a  mortgage  extending  the  lien  thereof  to  the  rente  and 
profits,  and  providing  for  the  appointment  of  a  receiver  in  case  of  fore- 
closure, will  not  entitle  the  mortgagee  to  the  appointment  of  a  receiver, 
where  it  appears  that' the  taxes  upon  the  property  have  been  fully  paid, 
that  the  interest  wa«  met  when  last  due,  that  the  persons  liable  for  the 
debt  are  solvent,  and  that  the  premises  are  adequate  security  for  the 
mortgage  debt. 


Note. — ^Right  to  Rbceiveb  in  Mobtgage  FoBBdiLosuBE. 

a.  The  statute. 

b.  Under  receiver's  clause. 

c.  When  security  inadequate  or  mortgagor  insolvent, 

d.  Relative  right  of  senior  and  junior  mortgagee, 
€.  Of  property  of  corporation. 


a.  The  statute. 

S  713  of  the  Code  of  Civil  Procedure  provides  as  follows:  "In  addition 
to  the  casee,  where  the  appointment  of  a  receiver  is  specially  provided  for 
by  law,  a  receiver  of  property,  which  is  the  subject  of  an  action,  in  the  su- 
preme court  or  a  county  court,  may  be  appointed  by  the  court,  in  either  of 
the  following  eases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  establishes  an 
apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  possession 
of  an  adverse  party,  and  there  is  danger  that  it  vnll  be  removed  beyond  the 
jurisdiction  of  the  court  or  lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment  to  carry  the  judgment  into  effect,  or  to 
dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the  pendency  of 
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1900]  ^    United  Stattes  Life  Ins.  Co.  ▼.  Ettinger. 

Action  by  the  United  States  Life  Insurance  Company  in  the 
City  of  New  York  against  Moritz  Ettinger,  and  Moritz  Ettinger 
and  Maurice  H.  Baumgarten  as  executors,  and  others,  for  the 
foreclosure  of  a  mortgage.  Motion  by  plaintiff  for  the  appoint- 
ment of  a  receiver.     Denied. 

Donald  B.  Toucey,  for  plaintiff. 

Maurice  Rapp,  for  defendant  Nathan. 

GiEGEBicH,  J.  It  appears  affirmatively  from  the  opposing 
affidavits,  without  denial  by  the  applicant,  that  the  taxes  upon 
the  mortgaged  premises  have  been  fully  paid,  that  the  interest 
upon  the  bond  and  mortgage  in  suit  was  met  when  last  due,  that 
the  persons  liable  for  the  debt  are  solvent,  and  that  the  premises 
in  question  are  adequate  security.     The  plaintiff  relies  solely 

Bight  to  Hecbivbr  in  Mortgage  Foreglosurb, —continued. 

an  appeal.    The  word  "property"  as  used  in  this  section,  includes  the  rents^ 
profits,  or  other  income,  and  the  increase  of  real  or  personal  property." 

b.  Under  receiver's  cla^tse. 

The  existence  in  a  mortgage  of  a  receiver's  clause  gives  the  mortgagee  no 
absolute  right  to  the  appointment  of  a  receiver,  but  such  clause  is  to  be  con- 
sidered in  connection  with  the  other  features  of  the  case  in  determining  the 
propriety  of  appointing  a  receiver. 

Eidlitz  V.  Lancaster,  40  App.  Div.  446;  93  St.  Rep.  64;  69  Supp.  64. 

A  clause  mortga^ng  the  rents  and  profits  does  not  oblige  the  court  to  ap- 
point a  receiver  unless  the  land  is  shown  to  be  inadequate  security. 
Brick  V.  Hornbeck,  19  Misc.  21S;  77  St.  Rep.  301;  43  Supp.  301. 

A  receiver  will  not  be  appointed,  although  the  mortgage  contains  a  clause 
providing  for  such  appointment,  where  no  all^ations  are  made  as  to  the 
sufliciency  or  insufficiency  of  the  security. 

Jarvis  v.  McQuaide,  24  Misc.  17 ;  87  St.  Rep.  97 ;  53  Supp.  97. 

Where  the  property  is  ample  security  for  the  payment  of  the  mortgage,  a 
receiver  will  not  be  appointed  and  possession  taken  from  the  mortgagor  be- 
fore a  decree  and  sale,  although  the  mortgage  provides  for  a  receiver  on  de- 
fault of  the  mortgagor. 

Degener  v.  Stiles,  25  St.  Rep.  422;  6  Supp.  474;  2  Silv.  S.  Ct.  30. 

Where  the  mortgage  not  only  provides  for  a  foreclosure  without  regard 
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upon  the  covenant  contained  in  the  mortgage,  which  virtually 
mortgages  the  rents  and  profits  of  the  premises,  and  permits  the 
appointment  of  a  receiver,  without  regard  to  the  solvency  of  the 
mortgagees  or  the  value  of  the  mortgaged  premises.  While  it  is 
true  that  such  provision  is  entitlcni  to  ^^consideration  and 
weight,"  it  is  equally  true  that  "courts  of  equity  will  not  enforce 
such  a  provision  in  a  mortgage  when  it  would  be  inequitable,  or 
unconscionable  to  do  so."  Fletcher  v.  Krupp,  35  App.  Div. 
686 ;  89  St  Rep.  146 ;  55  Supp.  146 ;  Degener  v.  Stiles,  25  St 
Rep.  422 ;  6  Supp.  474 ;  2  Silv.  S.  Ct  30 ;  Brick  v.  Hombeck, 
19  Misc.  218 ;  77  St  Rep.  301 ;  43  Supp.  301.  Under  the  cir- 
cumstances disclosed,  the  appointment  of  a  receiver  would  in- 
volve a  disr^ard  of  all  the  equities  in  the  case. 
Motion  denied,  with  $10  costs. 

Right  to  Rbcbivbb  in  Mortgagb  FoRBCLosuBB.^ontiiiued. 

to  the  adequacy  of  the  security,  but  assigns  the  rents  and  profits  to  the 
holder  as  security  in  the  event  of  a  default  in  payment,  insolvency  and  in- 
security need  not  be  shown  in  order  to  obtain  the  appointment  of  a  receiver. 
Butler  V.  Frazer,  91  St.  Rep.  ODD;  67  Supp.  900. 

.  A  clause  providing  that  the  mortgagee  shall  have  the  right,  after  any  de- 
fault, to  take  possession  and  receive  the  rents  and  profits  of  the  mortgaged 
premises  will  be  enforced  by  the  appointment  of  a  receiver,  unless  it  would 
be  unconscionable  to  do  so. 

Bryson  v.  James,  55  Super.  374. 

Appeal  dismissed,  110  N.  T.  633;  17  N.  E.  871. 

A  covenant  that  the  mortgagee,  after  a  default  in  any  of  the  conditions 
of  the  mortgage,  be  entitled,  without  regard  to  the  value  of  the  premises  or 
the  solvency  of  the  mortgagor,  to  the  appointment  of  a  receiver  of  the  rents 
and  profits  taken  in  connection  with  the  statements  in  plaintiff's  affidavit 
that  the  insurance  and  the  water  tax  were  unpaid  as  well  as  principal  and 
interest,  and  that  the  premisee  did  not  furnish  adequate  security  for  the 
payment  of  the  mortgage,  is  sufficient,  in  the  absence  of  any  proof  that  its 
enforcement  would  be  inequitable,  to  authorize  the  court  to  appoint  such  re- 
ceiver. 

Fletcher  v.  Krupp,  36  App.  Div.  686;  89  St.  Rep.  146;  65  Supp.  146. 

A  receiver  will  be  appointed  upon  an  express  stipulation  in  the  mortgage, 
where  the  defense  of  invalidity  of  the  mortgage  on  account  of  usury  was  not 
positively  sworn  to. 

Knickerbocker  Life  insurance  Co.  v.  Hill,  2  Hun,  680. 
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IdOO]   RiOHT  TO  Rbobivbr  IN  MORTGAGE  F0UBCLO8URB.— Continued. 

A  defense  that  the  mortgagee  failed  to  make  the  advances  as  required  hy 
the  mortgage  to  be  used  in  the  erection  of  buildings  on  the  mortgaged  prem- 
iseSy  in  consequence  whereof  the  mortgagor  was  compelled  personally  to  ad- 
vance  a  large  sum  to  oompleite  the  work,  and  then,  to  save  his  credit,  to  sell 
the  houses  erected  at  a  large  reduction  from  their  actual  value,  is  not  a  good 
objection  to  granting  a  motion  made,  pursuant  to  a  covenant  to  that  ef- 
fect in  the  mortgage,  for  the  appointment  of  a  receiver. 

MacKellar  v.  Rogers,  52  Super.  360. 

c.  When  security  iniakdequate  and  mortgagor  insolvent, 

A  receiver  will  not  be  appointed  unless  it  is  clearly  shown  that  the  secur- 
ity is  inadequate. 
Shotwell  V.  Smith,  3  Edw.  588. 

A  receiver  of  the  rents  and  profits  of  the  mortgaged  premises  will  be  ap- 
pointed, where  the  mortgage  debt  is  all  due,  and  the  premises  are  inade- 
quate security,  and  the  mortgagor  is  insolvent. 

Smith  V.  Tiflfany,  13  Hun,  671. 

Where  the  mortgaged  premises  are  insufBcient  in  value  to  pay  the  mort- 
gage-liens, and  the  persons  responsible  for  any  deficiency  are  wholly  insol- 
vent, the  holder  of  the  mortgage  is  entitled  to  the  appointment  of  a  receiver, 
although  the  time  has  not  expired,  by  reason  of  an  extension,  within  which 
the  principal  would  become  due  by  default  in  the  payment  of  Interest,  and 
the  interest  only  can  be  collected. 

Veerhoff  v.  Miller,  30  App.  Div.  356;  85  St.  Rep.  1048;  51  Supp.  1048. 

Where  but  part  of  the  mortgage-debt  is  due,  and  the  premises  are  divided 
into  two  nearly  equal  parcels,  which  can  be  sold  separately  without  injury 
to  the  parties  interested,  and  there  is  no  specific  pledge  by  which  the  ac- 
cruing rents  of  that  portion  of  the  mortgaged  premises  which  is  not  liable 
to  be  sold  are  constituted  a  security  for  that  portion  of  the  mortgage  which 
is  not  yet  due,  a  receiver  will  not  be  appointed  of  the  whole  property,  for 
the  protection  of  that  portion  of  the  mortgage-debt  which  is  not  yet  due,  or 
of  that  portion  of  the  premises  as  to  which  the  right  to  sell  has  not  yet  ac- 
crued, but  only  of  one  of  the  parcels,  although  the  value  of  the  premises  hae 
been  so  far  impaired  that  they  have  ceased  to  be  adequate  security  for  the 
amount  unpaid  upon  the  mortgage. 

HoUenbeck  v.  Donnell,  94  N.  Y.  342,  rev'g  29  Hun,  94. 

Where  the  whole  amount  secured  by  the  mortgage  is  not  yet  due,  and  the 
mortgagee  has  neglected  to  take  a  specific  pledge  of  the  rents  and  profits  of 
the  mortgaged  premises  for  the  security  of  his  debt  before  it  becomes  due,  he 
is  not  entitled  to  have  a  receiver  appointed,  although  the  residue,  after  the 
«1e  of  part  of  the  premises  to  satisfy  the  amount  due,  will  be  insufficient  to 
Mtisfy  the  amount  yet  to  become  due. 

Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38. 

«^III.  N.  T.  A.  C.  8 
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Right  to  Rbceivbb  m  Mortoaqb  Fobbclosure,— continued. 

The  fact  that  the  taxes  are  suffered  to  remain  unpaid,  and  that  the  in- 
surance ot  the  buildings  is  neglected,  in  conneeticm  with  the  probable  insol- 
vency of  the  mortgagor  presents  sufficient  ground  for  the  appointment  of  a 
receiver. 

Wall  Street  Fire  Insuranoe  Co.  v.  Loud,  20  How.  Pr.  95. 

In  an  action  in  a  state  court  to  foreclose  a  mortgage  belonging  to  the  es* 
tale  of  a  bankrupt  by  the  assignee  in  bankruptcy,  a  receiver  will  not  be  ap- 
pointed unless  it  clearly  appears  that  the  mortgaged  premises  are  inade- 
^quate  security  for  the  debt,  and  that  the  mortgagor  is  insolvents 

Burlingame  v.  Faroe,  12  Hun,  144. 

Where  the  proceeds  of  the  sale  of  the  mortgi^ed  premises  under  a  decree 
of  foreclosure  are  insufficient,  and  the  mortgagor  is  insolvent,  the  mortgagee 
is  entitled  to  a  receiver  to  collect  the  rent  accruing  between  the  day  of  sale 
and  the  time  when  the  purchaser  will  be  entitled  to  possession  by  the  terma 
of  the  decree,  and  to  apply  it  to  the  payment  of  the  deficiency. 

Astor  V.  Turner,  11  Paige,  430. 

W^here  the  mortgaged  premises  are  of  sufficient  value  to  pay  the  mortgage- 
debt  with  the  interest  till  the  probable  time  of  a  sale  and  the  costs  of  suit^ 
a  receiver  will  not  be  appointed,  although  the  mortgagor  is  insolvent. 

Quincy  v.  Cheeseman,  4  Sandf.  Ch.  405. 

A  receiver  will  not  be  appointed,  although  there  is  no  doubt  of  the  mort- 
gagor's insolvency,  where  there  is  considerable  doubt  as  to  the  inadequacy 
of  the  security. 

Warner  v.  Gouverneur's  Exec's.,  1  Barb.  36. 

A  receiver  will  not  be  appointed,  although  the  mortgagor  is  insolvent  and 
the  mortgaged  premises  are  inadequate  security,  where  a  third  person  took, 
for  a  valuable  consideration,  an  assigmnent  of  the  rents,  before  any  default 
had  occurred  in  the  payiuent  of  the  mortgage-debt  and  before  there  vras  any 
reason  to  anticipate  that  the  mortgagor  would  become  insolvent. 

Syracuse  City  Bank  v.  Tallman,  31  Barb.  201. 

The  court  may  appoint  a  receiver  where  it  appears  that  the  whole  of  the 
premises  are  inadequate  security  and  that  they  are  rapidly  depredating  in 
value  by  reason  of  the  fact  that  the  oil  business,  for  which  they  are  chiefly 
valuable,  is  rapidly  decreasing  at  that  point. 

Smith  V.  Kelley,  31  Hun,  387. 

Where  the  defendantT  is  in  possession  of  the  mortgaged  premises  by  his 
tenant,  who  is  not  a  party,  and  it  is  not  shown  that  he  is  irresponsible,  a  re- 
ceiver will  not  be  appointed. 

Sea  Insurance  Co.  v.  Stebbins,  8  Paige,  565. 

An  affidavit  of  plaintiff's  attorney,  in  which  he  states  that  he  is  informed 
by  plaintiff  that  it  is  extremely  doubtful  whether  the  mortgaged  premises 
will  sell  at  a  foreclosure  sale,  subject  to  the  incumbrances,  for  enough  to 
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Right  to  Rbcbiybb  in  Mortgagb  Fobbclosube,— continued. 

pay  the  amoimt  of  the  mortgage,  is  not  sufficient  evidence  of  the  inadequac]^ 
of  the  security  to  justify  the  appointment  of  a  reoeiyer. 

Sickles  V.  Canary,  8  App.  Div.  308;  75  St  Rep.  347 ;  40  Supp.  048. 

d.  Relative  right  of  senior  and  junior  mortgagee, 

A  junior  mortgagee  is  entitled  to  the  appointment  of  a  receiver  where 
he  has  a  superior  equity,  and  no  part  of  the  principal  or  interest  of  his  mort^ 
gage  has  been  paid  nor  interest  for  a  niunber  of  years  upon  the  prior  mort- 
gage, taxes  have  been  permitted  to  accumulate  upon  the  property,  and  the 
security  Is  quite  precarious  and  likely  to  prove  inadequate. 

Ross  V.  Vemam,  C  App.  Div.  246;  30  Supp.  1031. 

The  first  mortgagee  may  have  a  receiver  appointed  where  there  is  doubt 
as  to  the  mortgaged  premises  being  adequate  security  for  the  first  mortgage, 
although  the  second  mortgagee  is  in  possession,  is  perfectly  responsible,  and 
his  mortgage  debt  remains  unsatisfied. 

N.  Y.  Life  Insurance  Co.  v.  Qlaf s,  50  How.  Pr.  88. 

A  receiver  should  be  appointed  on  the  application  of  the  holder  of  a  sec- 
ond mortgage  where  it  is  very  doubtful  whether  the  premises  upon  the  sale 
will  bring  more  than  enough  to  pay  the  first  mortgage  and  the  taxes. 

Browning  v.  Stacey,  99  St.  Rep.  203;  65  Supp.  203. 

A  second  mortgagee  is  entitled  to  a  receiver  where  his  mortgage  contains 
the  provision  that,  on  default,  he  should  be  entitled  to  the  appointment  of 
a  receiver,  without  regard  to  the  value  of  the  property,  or  the  solvency  of 
the  mortgagor,  and  the  premises,  on  foreclosure  sale,  will  not  sell  for  the 
amount  of  the  first  mortgage  which  is  due  and  about  to  be  foreclosed,  and 
the  mortgagor  refuses  to  apply  the  rents  to  discharge  the  accruing  interest 
and  taxes. 

Browning  v.  Sire,  101  St.  Rep.  798;  67  Supp.  798. 

A  receiver  will  be  appointed  on  the  application  of  the  second  mortgagee, 
where  the  mortgage  contains  a  stipulation  for  such  appoihtment  in  case  of 
default,  and  it  further  appears  that  the  parties  in  possession  of  the  prem- 
ises receive  the  rents,  but  refuse  to  apply  them  for  the  benefit  of  the  prop- 
erty, and  that  the  interest  on  the  first  mortgage,  and  the  taxes  and  assess- 
ments on  the  property,  are  unpaid. 

Keogh  Mfg.  Co.  v.  Whiston,  26  Abb.  N.  C.  358 ;  14  Supp.  344. 

e.  Of  pi'operty  of  corporation, 

A  receiver  of  the  property  of  a  corporation  can  be  appointed  only  by  the 
court,  and  in  one  of  the  following  cases : 

2.  An  action  brought  for  the  foreclosure  of  a  mortgage  upon  the  property, 
of  which  the  receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid,  at  least  thirty  days  after  it  was  payable, 
and  after  payment  thereof  was  duly  demanded  of  the  proper  officers  of  the 
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oorporation;  and  where  either  the  income  of  the  property  is  specificallj 
mortgaged,  or  the  property  itself  in  probably  insufficient  to  pay  the  mort- 
gage debt. 

9  1810  Code  of  Civil  Procedure. 

Upon  an  application  for  the  appointment  of  a  receiver  of  the  property 
of  a  corporation,  a  verified  complaint  alleging  upon  information  and  belief 
default  in  the  payment  of  the  interest  coupons  and  an  election  by  the  bond* 
holders  under  the  terms  of  the  mortgage  to  declare  the  whole  principal  due, 
when  not  met  or  denied  either  by  answer  or  affidavits,  fully  establishes  th% 
facts  and  authorizes  the  appointment  of  a  receiver. 

Holland  Trust  Co.  v.  Consolidated  Gas  &  Electric  Co.,  85  Hun,  454;  66  St^ 
Rep.  291 ;  32  8upp.  830. 

Where  there  has  been  a  default  in  the  payment  of  interest,  a  receivei 
should  be  appointed  upon  the  foreclosure  of  a  paramount  mortgage,  al- 
though a  general  receiver  has  previoualy  been  appointed  of  the  property  ol 
such  corporation  in  the  foreclosure  of  a  junior  mortgage. 

Holland  Trust  Co.  v.  Consolidated  Qas  k  Electric  Co.,  85  Hun,  454;  66  St 
Rep.  201 ;  32  Supp.  830. 


SMITH  V.  VILLAGE  OF  HENDERSON. 

[54  App.  Div.  26;  100  8t.  Rep.  S47;  66  Supp,  347,] 

{Bupreme  Court,  Appellate  Division,  Fourth  Departtnent,    September  2S, 

1900.) 

HlOHVATS — ^BlCTCI^ES — GUARO-RAIIr— NeGLIOENCB. 

Plaintiff,  riding  along  the  middle  of  the  street  in  the  afternoon,  lost  con- 
trol of  her  bicycle  by  the  slipping  of  her  foot  from  one  pedal.    The 

KoTE. — ^Maiittenance  of  Hiohwats  in  Safe  CoirDinoN   fob  Bictgubtb. 

a.  In  general, 

b.  Measure  of  duty  of  municipality. 


a.  In  general, 

"Every  town  shall  be  liable  for  all  damages  to  person  or  property,  tna- 
tained  by  reason  of  any  defect  in  its  highways  or  bridges,  existing  because  of 
the  neglect  of  any  commissioner  of  highways  of  such  town." 

§  16.  Highway  Law  (L.  1890,  chap.  568.) 
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bicycle  turned  diagonally  to  the  right,  ran  across  the  sidewalk,  and 
dropped  with  the  plaintiff  five  or  six  feet  to  the  ground  below.  At  t^c 
point  where  the  plaintiff  lost  her  pedal,  the  street  was  42  feet  wide,  and 
sloped  down  from  the  middle  2  feet  to  the  sidewalk  on  the  right.  She 
was  familiar  with  the  locality,  and  the  street  was  smooth.  Held,  that 
the  failure  to  maintain  a  guard-rail  at  this  point  was  not  such  n^li- 
gence  as  would  entitle  plaintiff  to  recover  for  her  injuries  from  the  Til- 
lage, since  the  authorities  were  not  bound  to  anticipate  such  an  ac- 
cident. 

Appeal  from  trial  term,  Jefferson  county. 

Action  by  Lillian  Smith  against  the  village  of  Henderson. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Maistenahcb  of  EbGHWATS  IN  Safb  Condition  for  Bicyclists, — continued. 


A  bicycle  is  a  carriage  and  entitled  to  same  rights  as  any  other  pleasure 
carriage. 

8  162-3,  Highway  Law  (L.  1890,  chap.  568.) 

Although  the  primary  responsibility  for  injuries  to  person  or  property 
resulting  from  defects  in  the  highways  is  transferred  by  statute  £ix>m  com- 
missioners of  highways  to  the  town,  the  negligence  of  the  commiiAioner  is 
still  the  basis  of  the  liability. 

Lane  v.  Town  of  Hancock,  142  N.  Y.  610;  37  N.  E.  473. 

The  principle  that  the  liability  of  towns  is  limited  to  the  liability  of  the 
highway  commissioners  does  not  apply  in  actions  against  a  city  or  village. 

Bums  V.  City  of  Yonkers,  83  Hun,  211;  64  St.  Rep.  354;  31  Supp.  757. 

b.  Measure  of  duty  of  municipality, 

''Reasonable  care  in  the  construction  and  maintenance  of  highways  Is  the 
measure  of  duty  resting  upon  the  highway  commissioner  of  the  town,  and 
municipalities  are  not  liable  for  injuries,  the  result  of  accidents  which  are 
not,  by  the  exercise  of  reasonable  forethought  and  prudence  to  be  antici* 
pated." 

Sutphen  t.  Town  of  North  Hempstead,  80  Hun,  409;  61  St.  Rep.  842;  30 
Supp.  128. 

A  larger  measure  of  duty  on  the  part  of  the  commissioners  of  highways 
is  not  due  to  bicycle-riders  than  to  persons  traveling  upon  the  road  in  or- 
dinary vehicles. 

Id. 


118  VOLUME  VIII. 


Appellate  Division.  [Sept. 


Argued  before  Adams,  P.  J.,  and  MoLennan^  Spbinq,  Wil- 
liams, and  liAUOHXiN,  J  J. 

A.  M.  Leffingwell  {Watson  M.  Rogers,  counsel)  for  appellant* 

N.  F.  Breenj  for  respondent. 

LaughLiw,  J.  The  recovery  in  this  case  was  for  damages  for 
personal  injuries  received  by  the  plaintiff  while  riding  a  bicycle 
along  Main  street,  in  the  village  of  Henderson,  on  the  28th  day 
of  April,  1898.  The  street  runs  east  and  west  along  a  side  hill 
which  descends  southerly  to  Stony  creek.  The  village  lots  on 
the  southerlv  side  of  the  street  extend  to  the  creek.  There  was 
a  4-foot  plank  sidewalk  on  either  side  of  the  creek,  leaving  about 
42  feet  of  carriageway,  all  of  which,  save  a  few  feet  near  either 
walk,  appears  from  the  photographs  to  have  been  used  by  ve- 

Maintbnancv  of  Highwatb  in  Safd  Condition  fob  Bictclibtb,— continued. 

Thompeon  v.  Dodge,  58  Minn.  555 ;  60  N.  W.  545. 
Holland  v.  Bartch,  120  Ind.  46 ;  22  N.  £.  83. 

In  the  Sutphen  case,  just  cited,  the  court  recognizes  that  a  bicycle-rider 
on  an  ordinary  country  road  is  exposed  to  greater  dangers  than  a  person 
riding  in  a  wagon  and  that  the  great  increase  in  the  number  of  persons  using 
bicycles  has  created  a  demand  for  better  and  safer  roads,  but  holds  that 
under  the  existing  highway  laws  no  distinction  can  be  made  between  the  bi- 
cycle and  horse-drawn  vehicles  and  that  the  municipality  is  not  liable  for 
an  unusual  accident  and  one  incidental  and  peculiar  to  bicycle-riding. 

"Where  a  street  is  kept  in  a  reasonably  safe  and  fit  condition  for  ordinary 
vehicles,  such  as  wagons  and  carriages,  the  town  is  not  liable  for  injuries  re> 
ceived  by  one  thrown  from  her  bicycle  by  reason  of  its  defective  condition." 

Leslie  v.  City  of  Grand  Rapids,  78  N.  W.   (Mich.)   885. 

The  absence  of  a  rail  or  guard  between  a  ditch,  constructed  along  a  coun- 
try highway,  and  the  road,  does  not  render  the  road  unsafe  for  gravel  in 
ordinary  vehicles  and  on  foot,  where  the  highway  was  twenty-five  feet  wide 
and  in  good  condition,  and  the  faot  that  a  bicycle-rider  chose  to  ride  on  a 
narrow  foot-path  near  the  ditch  is  negligence  contributory  to  his  fall  into 
the  ditch  caused  by  the  side  of  the  ditch  caving  in  under  his  weight. 

Sutphen  v.  Town  of  North  Henistead,  80  Hun,  409 ;  61  St.  Rep,  842 ;  30 
Supp.  128. 
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hides.  At  the  locufl  in  quo  the  southerly  half  of  the  carriage- 
way sloped  towards  the  south,  the  descent  in  that  direction  to 
the  northerly  edge  of  the  sidewalk  being  between  1  foot  7  inches 
and  2  feet  6  inches ;  and  there  was  a  small  hill  in  the  road,  mak- 
ing a  descent  towards  the  east  of  about  51^  feet  in  something 
over  100  feet.  About  6  o'clock  in  the  afternoon  of  the  day  in 
question  the  plaintiff  was  returning  easterly  from  a  bicycle  ride 
with  her  husband,  who  was  riding  at  one  side,  and  a  little  behind 
her.  The  day  was  warm  and  pleasant,  and  the  road  was  dry 
and  smooth.  She  was  riding  slowly  about  midway  between  the 
sidewalks,  with  her  wheel  under  control,  when,  just  as  she 
reached  the  top  of  this  hill  and  started  down  the  descent,  her 
left  foot  slipped  backward,  off  the  pedal,  and  the  wheel  turned 
diagonally  to  her  right,  and  kept  on  in  that  course  to  and  over 
the  southerly  sidewalk,  where  it  dropped  into  a  hollow  or  de- 
pression from  4  to  6  feet  below  the  level  of  the  walk,  precipi- 
tating the  plaintiff  upon  some  broken  rocks,  whereby  the  inju- 

ICADfTBHAKOB  OF  HieHWATS  IN  Sape  CONDITION  FOR  BICYCLISTS,— -Continued. 

A  line  of  curbing,  a  few  inches  in  height  and  closely  resembling  in  color 
the  surrounding  road,  situated  so  near  the  entrance  of  a  bicycle-path  in 
Riverside  park,  New  York  city,  that  a  person  riding  through  it  in  the  even- 
ing might  strike  the  curbing,  creates  such  a  responsibility  that  it  is  the 
duty  of  defendant  to  provide  sufficient  light  so  that  a  person  using  the  en- 
trance at  night  can  detect  and  avoid  the  obstruction. 

Collett  V.  New  York,  51  App.  Div.  394;  98  St.  Rep.  ft93;  64  Supp.  693. 

Justice  Ingraham  wrote  a  dissenting  opinion  in  the  case  last  cited,  holding 
that,  while  municipal  corporations  are  at  all  times  bound  to  keep  ordinary 
public  highways  in  a  safe  and  proper  condition  for  public  use,  an  entirely 
different  rule  applies  to  parks  of  the  description  of  Riverside  park,  and  that 
the  utmost  obligation  imposed  upon  municipal  corporations,  maintaining 
such  parks  for  the  benefit  of  the  public,  is  to  provide  ordinarily  safe  walks 
and  drives  and  to  keep  them  in  proper  condition. 

In  the  maintenance  of  its  sidewalks  a  city  owes  the  aame  measure  of  care, 
and  no  greater,  to  a  bicyclist  who  pays  a  nominal  sum  for  the  privilege  of 
riding  thereon,  that  it  does  to  a  pedestrian. 

Morrison  v.  City  of  Syracuse,  53  App.  Div.  490;  99  St.  Rep.  939;  65  Supp. 
939;  46  App.  Div.  421;  95  St.  Rep.  313;  61  Supp.  313. 

Wlieeler  v.  City  of  Boone,  108  Iowa,  235. 
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ries  complained  of  were  inflicted.  There  is  a  conflict  in  the  evi- 
dence as  to  the  elevation  of  the  walk  above  the  street.  Some 
witnesses  say  that  the  planks  lie  on  the  surface ;  and  others,  somie 
of  whom  took  measurements,  that  the  surface  of  the  walk  was 
from  4  to  5  inches  above  the  surface  of  the  street  at  the  point 
where  the  wheel  passed  onto  the  walk.  The  photographs  demon- 
strate that  the  walk  was  somewhat  above  the  surface  of  the  street. 
The  plaintiff  was  32  years  of  age ;  had  been  familiar  with  the 
lay  of  the  land  upon  either  side  of  the  roadway  all  her  lifetime. 
She  purchased  her  bicycle  on  the  19th  of  the  preceding  month, 
and  testified  that  she  learned  to  ride  so  that  she  was  a  good  rider, 
and  could  manage  the  wheel  and  guide  it  in  any  direction  with- 
out difficulty.  She  had  many  times  ridden  up  and  down  this 
hill,  and  rode  up  it,  going  westerly,  less  than  an  hour  before  the 
accident  She  says  she  was  pumping  or  treading  until  she  lost 
the  pedal ;  that  her  other  foot  remained  on  the  pedal,  and  she 
held  the  handle  bars  with  both  hands  until  the  wheel  passed  over 
the  walk ;  that  it  was  smooth  and  level  where  she  was  riding,  ex- 
cepting that  the  road  sloped  towards  the  side ;  that  she  supposed 
she  was  frightened  and  unable  to  control  the  wheel,  although  she 
tried  her  best  to  steer  it  and  catch  the  pedal.     There  was  no 

Maintenancb  of  Hiohwats  is  Satb  Condition  for  Bictclibts, — continued. 

Public  bridges  are  highways  and  bicycliBta  traveling  thereon  have  a  right 
to  presume  that  they  are  clear  of  unguarded  obstructions  and  danger. 

Mahnken  v.  Board  of  Choeen  Freeholders  of  Monmouth  Go.,  5  Amer.  Neg. 
R.,  Current  Series,  192. 

It  is  for  the  jury  to  decide  as  to  a  condition  of  reasonable  safety  in  a 
highway  or  whether  ordinary  care  has  been  exercised  in  the  maintenanoe 
of  a  bridge. 

Mahnken  v.  Board  of  Chosen  Freeholders  of  Monmouth  Co.,  5  Amer.  Neg. 
R.,  Current  Series,  192. 

It  is  not  negligence  per  ae  for  a  traveler  on  foot  or  upon  a  vehicle  to  lift 
his  eyes  from  the  path  he  is  travelings  where  there  are  other  objects  that 
may  attract  his  attention.  It  is  a  question  for  the  jury  and  does  not  con- 
stitute sufficient  grounds  for  a  nonsuit. 

Mahnken  v.  Board  of  Chosen  Freeholders  of  Monmouth  Co.,  5  Amer.  Neg. 
R.,  Current  Series,  192. 
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Other  vehicle  following  or  approaching.  She  was  unable  to  ex- 
plain how  her  foot  came  to  slip  off  the  pedal.  By  an  ordinance 
of  the  village,  riding  bicycles  on  the  sidewalks  was  prohibited. 
The  sole  ground  upon  which  it  is  contended  the  defendant  is 
liable  is  for  its  failure  to  erect  a  guard-rail  or  barrier  that  would 
have  acted  as  a  buffer  to  prevent  the  plaintiff's  wheel  from  going 
over  the  walk  and  down  the  embankment  with  her  upon  it  It 
will  be  observed  that  before  the  bicycle  reached  the  point  of  dan- 
ger it  had  traveled  about  30  feet  from  the  point  where  the  plain- 
tiff lost  her  pedal,  a  few  feet  of  which  was  untraveled  roadway 
next  the  walk,  besides  the  width  of  the  sidewalk,  which  was  not 
designed  for  bicycle  travel.  We  think  that  the  exercise  of  rea- 
sonable care  by  the  defendant  to  keep  its  streets  in  a  safe  condi- 
tion for  bicycle  and  other  vehicle  travel  did  not  require  its  offi- 
cers to  foresee  that  this  or  a  similar  accident  was  likely  to  hap- 
pen to  an  ordinarily  careful  bicycle-rider  properly  using  the 
carriage-way  and  that  it  is  not  chargeable  with  negligence  for 
failure  to  guard  against  the  same.  Hubbell  v.  City  of  Yonkers, 
104  N.  Y.  434;  10  N.  E.  858;  6  St  Kep.  730;  Beltz  v.  Same, 
148  N.  Y.  67 ;  42  N.  E.  401.  This  objection  to  the  recovery 
was  duly  presented  by  a  motion  for  nonsuit  and  for  the  direction 
of  a  verdict,  and  the  error  is  raised  by  exception.  These  views 
require  a  reversal  upon  the  merits,  and  render  it  unnecessary  to 
examine  the  other  exceptions. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur. 
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WIERIOHS  V.  INNIS. 

ISB  Jfito.  m;  100  Bt.  B9p.  65S;  66  Bupp.  56S.] 
{Bui^reme  Court,  Bpeoial  Term,  New  York  County.    Beptember,  1900.) 

1.  Appeal — ^Direction  of  Verdict — ^Ezosption. 

Where  defendant  excepted  to  the  direction  of  a  verdict  for  plaintiff,  and 
asked  to  go  to  the  jury  on  the  facta,  he  was  entitled  on  appeal  to  pre 
sent  the  objection  that  there  were  queetionB  of  fact  for  the  jurj. 

2.  Settlement  of  Ga.se — Right  to  a  Resettlement. 

Ck)de  Civ.  Pro.  §  992,  provides  that  an  exception  may  be  taken  to  a  ruUnj; 
of  the  court  on  any  question  of  law  arising  on  the  trial  of  aa  issoe  of 
fact,  and  that  a  trial  by  jury  is  regarded  as  continuing  until  the  ver- 
dict is  rendered.  Held,  that  the  fact  that  the  trial  court  struck  oat  of 
defendant's  case,  as  proposed,  advice  given  by  the  court  to  the  jury  after 
the  verdict  has  been  reoorded,  did  not  entitle  defendant  to  a  resettle- 
ment of  the  case,  since  such  matter  constituted  no  part  of  the  trial  .* 

8.  Same — Stenoobapheb's  Notes — ^Autuobitt  of  Tbial  Goubt. 

Code  Civ.  Pro.  {  997,  provides  that  a  case  on  appeal  must  contain  so  much 
of  the  evidence  and  other  proceedings  on  the  trial  afl  is  material  to  the 
questions  to  be  raised  thereby.  Held,  that  the  striking  out  by  the  oourt 
of  irrelevant  matter  in  the  stenogrrapher's  notes  included  in  the  pro- 
posed settlement  of  the  case,  although  assented  to  by  plaintiff  ,  was 
proper.t 

Action  by  Harriet  Wierichs  against  Janie  Innis.  Judgment 
for  plaintiff.  Motion  by  defendant  to  resettle  case  on  appeaL 
Denied. 

Fromme  Brothers,  for  motion. 
Jos.  0.  K.  Lee,  opposed. 

*For  note  en  "Settlement  of  Case  on  Appeal,"  See  6  Ann.  Gas.  287. 
tFor  note  on  "Form  of  Case  on  Appeal,"  See  7  Ann.  Gas.  492. 
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MoAdam^  J.  The  case  was  not  submitted  to  the  jury.  There 
was  a  mandatory  direction  to  find  for  the  plaintiff.  The  excep- 
tion to  this  direction  is  sufficient  to  present  the  objection  on  ap- 
peal that  there  were  questions  of  fact  for  the  jury.  Trustees  of 
East  Hampton  v.  Kirk,  68  K  T.  459 ;  First  Nat  Bank  of 
Springfield,  HI.,  v.  Dana,  79  N.  Y.  108,  110 ;  Stone  v.  Flower, 
47  N.  T.  666 ;  Vail  v.  Reynolds,  118  N.  T.  297,  801 ;  28  N.  E. 
301.  In  addition  thereto,  the  defendant  asked  leave  to  go  to 
the  jury  on  the  facts.  This  was  denied,  and  a  further  exception 
taken.  This  surely  enables  the  defendant  to  review  the  pro- 
priely  of  these  two  rulings.  In  the  proposed  case  served,  the  de- 
fendant has  gone  further,  and  inserted  the  reasons  given  by  the 
trial  judge  for  making  the  direction ;  and  even  to  this  an  excep- 
tion has  been  allowed,  notwithstanding  the  rule  that  questions 
not  submitted  to  the  jury  cannot  be  made  the  subject  of  an  ex- 
ception. Schenck  v.  Andrews,  57  N.  Y.  132,  149.  One  would 
naturally  suppose  that  the  defendant  would  be  content  with  this 
liberal  settlement  of  the  case,  but  he  has  gone  further,  and  in- 
serted some  advice  given  to  the  jury  as  to  the  danger  of  signing 
what  were  supposed  to  be  merely  formal  instruments,  which 
afterwards  prove  to  be  enforceable.  This  was  after  the  verdict 
had  been  recorded,  and  formed  no  part  of  the  trial,  which  ended 
when  the  verdict  was  directed.  Code,  §  992.  The  case  as  pro- 
posed was  assented  to  by  the  plaintiff,  and  for  this  reason  the 
defendant  claims  that  the  court  cannot  expunge  any  matter  in- 
serted in  the  proposed  cas6,  however  irrelevant  it  may  be,  so  long 
as  it  appears  in  the  stenographer's  minutes ;  and  this  whether  it 
occurred  during  the  trial  or  afterwards.  This  is  a  mistaken  no- 
tion of  the  practice.  McManus  v.  Western  Assurance  Co.  40 
App.  Div.  86;  91  St  Eep.  559;  57  Supp.  559.  The  appeal 
book  is  to  contain  only  so  much  of  the  evidence  as  is  material  to 
the  questions  to  be  raised  thereby,  and  also  the  exceptions  taken 
by  the  party  making  the  case.  Code,  §  997.  All  unnecessary 
matters  must  be  omitted.  3  Enc.  PI.  &  Prac.  887.  The  prac- 
tice of  taking  stenographic  notes  for  a  case  on  appeal  has  always 
been  condemned,  as  having  a  tendency  to  incumber  the  record 
with  voluminous  irrelevant  matter.     Jewell  v.  Van  Steenburgh, 
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58  N.  Y.  35,  86 ;  Howland  v.  Woodruff,  60  N.  Y.  73 ;  Alfred 
Zucker  v.  Blmnenthal  (Sup.)  92  St  Rep.  318;  58  Supp.  318. 
As  was  said  by  the  court  in  Donai  v.  Lutjens,  20  Misc.  221 ;  79 
St.  Rep.  364 ;  46  Supp.  364,  "It  is  the  duty  of  trial  judges  to  pro- 
tect the  appellate  division  from  uncouth  and  cumbersome  appeal 
records,  and  it  is  the  duty  of  attorneys  not  to  propose  such  cases 
for  settlement"  See,  also,  cases  cited  in  Zelinka  v.  Kranskopf , 
1  City  Ct  R.  89.  To  reinstate  the  expunged  matter  would  im- 
ply that  the  court  considered  it  essential  to  obtain  a  review  of  the 
propriety  of  the  direction,  when  it  has  no  connection  therewith. 
The  defendant's  motion  for  a  resettlement  must  therefore  be  de- 
nied.    Motion  denied. 


PEOPLE  V.  WOODRUFF  et  aL 

[54  App.  Div,  1;  100  8t.  Rep.  209;  66  Supp.  209.] 

{Bupreme  Court,  Appellate  Divieiony   Third  Department,    September  lit 

1900.) 

{.  Cebtiobabi — PnooKEoinas  of  Coicicisbionkbs  of  Land  Office — ^Review. 

Under  Public  Lands  Law  (Laws  1894,  c.  317,  bb  amended  by  Laws  1895, 
c.  208)  §  70,  providing  that  *'the  commiflsioners  of  the  land  office  may 
grant  in  perpetuity  or  otherwise,  to  the  owners  of  the  lands  adjacent  to 
the  lands  under  water  specified  in  this  section,  to  promote  the  com- 

Note. — Grants  or  LAin>  Undeb  Watbb. 

a.  In  general. 

b.  Powera  of  the  state  and  commiaaumere  of  the  land  office, 

c.  Who  may  he  the  grantee. 

d.  Impeachment  of  grant — Breach  of  condition, 

e.  Where  land  under  toater  haa  become  dry  land. 


a.  In  general. 

The  term  "adjacent  lands"  in  the  statute  means  adjacent  uplands, 
Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  114  N.  Y.  423;  21  N.  E.  1066. 
People  V.  Scherraerhorn,  19  Barb.  540. 
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merce  of  this  state  or  for  the  purpose  of  beneficial  enjoyment  thereof 
by  such  owners,  or  for  agricultural  purposes,  so  much  of  said  lands  un- 
der water  as  they  deem  necessary  for  that  purpose,"  the  commissioners 
have  an  absolute  discretion  to  make  or  not  to  make  grants  of  land  un- 
der water  to  the  proprietors  of  the  adjacent  lands;  and  a  refusal  to 
make  a  grant  cannot  be  reviewed  by  writ  of  certiorari,  the  determina- 
tion not  being  a  judicial  one.  • 
2.  Lajtd  Undeb  Navigable  Watebs — Ownebship. 

Ownership  of  adjacent  upland  on  navigable  water  gives  the  owner  thereof 
no  title  to  the  land  under  water  in  front  of  his  premises,  ajid  he  eannot 
compel  a  grant  to  him  from  the  state  of  such  land. 

Certiorari  by  the  people,  on  the  relation  of  Jeremiah  Evarta 
Tracy,  to  review  the  determination  of  Timothy  L.  Woodruff  and 
others,  commissioners  of  the  land  office  of  the  state  of  New  York. 
Writ  dismissed. 

In  1897  the  relator,  who  was  the  owner  of  certain  upland  on  the  north 
shore  of  Staten  Island,  extending  down  to  low- water  mark  of  the  New  York 
Bay,  applied  to  the  commissioners  of  the  land  office  for  a  grant  of  land  un- 
der water  of  the  said  bay  in  front  of  his  upland.    This  application  was  op- 

GBAI7TS  OF  Land  Undeb  Wateb,— continued. 


The  lateral  limits  of  the  land  under  water  covered  by  the  patent  must  be 
perpendicular  to  the  shore,  not  to  so  much  of  it  only  as  adjoins  the  subject 
of  the  grant,  but  to  its  course. 

People  y.  Schermerhom,  19  Barb.  540. 

*'The  common  law  rule  is  recognized  in  this  country,  which  requires  all 
^ants  by  the  sovereign  of  exclusive  privileges  and  franchises  and  all  grat- 
uitous grants  of  lands  should  be  strictly  construed  against  the  grantee ;  but 
.  •  .  the  same  strict  rule  of  construction  should  not  be  applied  to  grants 
•of  land  made  for  a  valuable  and  adequate  oonaiideration  paid  or  agreed  to  be 
paid  by  the  grantee." 

Langdon  v.  New  York,  93  N.  Y.  129. 

DeLancey  v.  Piepgrass,  188  N.  Y.  26;  33  N.  E.  822. 

"When  land  under  water  has  been  conveyed  by  the  state  to  the  owner  of 
the  adjacent  uplands,  it  becomes  appurtenant  to  the  uplands,  and  will  pass 
hy  a  conveyance  of  the  latter  without  specific  description." 

Archibald  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  167  N.  Y.  674;  52  N.  E.  667. 

When  such  a  grant  has  been  made,  a  subsequent  grant  to  a  railroad  com- 
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po8«d  by  the  Statoi  Island  R&pid-Transit  Railroad  Company  on  the  ground 
that  a  grant  of  the  land  applied  for  had  previously  been  made  by  the  state, 
through  which  grant  the  remonstrant  claimed  title.  In  the  year  1815  the 
upland  now  owned  by  the  relator  was  a  part  of  the  upland  extending  down 
to  low-water  mark,  owned  by  Daniel  D.  Tompkins,  who  in  that  year  made 
an  application  to  the  commissioners  of  the  land  office  for  a  grant  of  the  land 
under  water  opposite  his  upland,  not  exceeding  600  feet  from  low-water 
mark.  At  about  the  same  time  Thomas  Lawrence  and  John  Van  Beuren, 
then  the  owners  of  upland  of  about  five  chains  in  width  adjoining  the  relar 
tor's  upland  on  the  west,  made  an  application  to  the  commissioners  of  the 
land  office  for  a  grant  to  them  of  the  land  under  water  in  front  of  their 
upland.  On  April  1,  1816,  Tompkins  executed  an  instrument  assigning  to 
Lawrence  and  Van  Beuren  the  right  to  receive  the  grant  for  the  land  under 
water  for  which  he  had  applied,  and  consenting  that  such  grant  should  be 
issued  to  the  said  Lawrence  and  Van  Beuren.  On  April  8,  1816,  the  oommis- 
sioners  granted  to  Lawrence  and  Van  Beuren  the  whole  of  the  lands  under 
water  separately  applied  for  by  them  and  by  Tompkins;  and  on  April  9, 
1816,  Lawrence  and  Van  Beuren  conveyed  to  Tompkins  so  much  of  the  land 
under  water  granted  tx>  them  by  the  state  as  lay  in  front  of  the  upland 
owned  by  Tompkins.  The  title  of  the  relator  to  the  upland  extending  down 
to  low- water  mark  is  deduced  through  Tompkins,  and  is  unquestioned;  and 
the  title  of  the  remonAtrant  to  the  land  under  water  between  low-water 
mark  and  a  line  500  feet  therefrom  is  also  deduced  through  Tompkins,  who 
acquired  the  same  from  Lawrence  and  Van  Beuren  in  the  manner  stated. 

Grants  of  Land  Undeb  Watbb, — continued. 

pany,  possibly  including  the  same  land  in  a  general  description,  will  not  con- 
v^  the  title  thereto  to  the  company. 
Id. 

Any  lose,  sustained  by  an  adjacent  owner  on  account  of  a  grant  by  the 
state  of  the  land  below  high  water  mark  for  public  purposes  is  damnum  ab- 
sque injuria. 

Gould  V.  Hudson  River  R.  R.  Co.,  6  N.  Y.  522. 

The  doctrine  laid  down  in  the  Gould  case  has  been  overruled. 

Rumsey  v.  N.  Y.  &  N.  E.  R.  R.  Co.,  133  N.  Y.  79 ;  30  N.  E.  654. 

In  the  case  last  dted  the  court  held  that,  where  a  railroad,  although  act- 
ing under  legislative  authority,  has  constructed  its  road  across  the  water- 
front of 'the  owner  of  adjacent  uplands  and  thus  deprived  him  of  access  to 
the  navigable  part  of  the  waterway,  damages  nmy  be  recovered  by  such  ovm- 
er. 

See  Town  of  North  Hempstead  v.  Gregory,  100  St  Rep.  28;  66  Supp.  28. 

Kerr  v.  West  Shore  R.  R.  Co.  127  N.  Y.  269;  27  N.  E.  833. 

A  grant  of  land  under  water  by  the  commissioners  to  a  railroad  company. 
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and  is  not  questioned,  except  upon  the  ground  that  the  grant  by  the  state 
to  Lawrence  and  Van  Beuren  is  invalid.  The  letters  patent  to  Lawrence  and 
Van  Beuren  described  the  lands  as  "all  that  certain  parcel  of  land  under  « 
water  in  the  town  of  Castletown,  in  our  county  of  Riclunond,  adjoining 
lands  belonging  to  Daniel  D.  Tompkins  and  the  said  Thomas  Lawrence,  and 
Jolm  Van  Beuren,  bounded  and  described  as  follows,"  etc.  The  conveyance 
of  the  land  under  water  applied  for  by  the  relator  was  made  in  1885  to  the 
Btaten  Island  Rapid-Transit  Railroad  Ck>mpany,  who  in  1890  and  1891,  at 
a  large  expense,  constructed  two  piers  thereon.  The  commissioners  of  the 
land  oiBce  denied  the  relator's  application  for  a  grant,  and  this  proceeding 
is  instituted  to  review  their  action. 

Argued  before  Pabkbb^  P.  J.,  and  Kellogg,  Edwards,  Mbe- 
wiN,  and  Smith,  JJ. 

Treadwell  Clevelandj  for  relator. 

John  C.  Dairies,  Atty.  Oen.  {Lester  W.  Clark,  counsel)^  for 
respondentB. 

Edwards,  J.  The  power  of  the  court  to  review  the  decision 
of  the  commissioners  of  the  land  office  denying  the  relator's  ap- 

Gbants  of  Land  Under  Water,— continued. 

althongh  Talid  apd  effectual  to  Test  the  company  with  all  the  rights  the 
state  had  therein,  does  not,  however,  extinguish  or  in  any  way  affect  the 
easement  or  riparian  rights  of  the  owner  of  the  adjacent  uplands. 
Saunders  v.  N.  Y .  C.  A  H.  R.  Pw.  Co.,  144  N.  Y.  76 ;  38  N.  E.  992. 

A  structure  which  was  lawfully  erected  on  land  under  water  granted  by 
the  state  does  not  become  unlawful  because  it  interferes  with  a  particular 
mode  of  access  desired  by  the  owner  of  the  adjacent  upland  subsequent  to 
its  erectiouj  which  use  is  not  incidental  to  his  ownership  of  the  adjacent  up- 
lands. 

Hedges  t.  West  Shore  R.  R.  Co.,  160  N.  Y.  160;  44  N.  E.  691. 

Although  the  title  to  land  under  water  in  a  navigable  river  may  be  ac- 
quired by  adverse  possession  or  prescription  as  against  the  state,  the  right 
to  interfere  with  the  public  easement  of  navigation  cannot  be  so  acquired. 

Timpson  v.  New  York,  6  App.  IMv.  424;  39  Supp.  248. 

Where  a  city  ordinance  relating  to  the  granting  of  lands  under  water 
within  the  city  limits  was  sanctioned  and  continued  by  a  subsequent  act  ol 
the  legislature,  it  has  the  effect  of  a  statute. 

Duryea  v.  New  York,  26  Hun,  120. 
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plication  for  a  grant  is  challenged  by  the  respondents'  counsel, 
and  this  presents  the  first  question  for  our  consideration.  Early 
in  the  history  of  the  state  the  power  which  was  vested  in  the  leg- 
islature to  grant  lands  under  navigable  waters  within  the  limits 
of  the  state,  to  the  title  to  which  the  state  had  succeeded,  was  con- 
fided to  a  board  of  commissioners  of  the  land  office.  Laws  1786, 
c.  67  (Laws  1801,  c.  69).  It  was  said  by  the  chancellor  in  Lans- 
ing V.  Smith,  4  Wend.  10 : 

''The  object  of  the  act  was  to  authorize  the  oommissionerB  of  the  land 
office,  in  their  discretion,  to  make  such  grants  in  certain  cases  for  the  pro- 
motion of  commerce.  It  was  to  prevent  the  necessity  of  frequent  applicar 
tions  to  the  legislature  for  that  purpose." 

The  powers  of  the  commissioners  in  respect  to  grants  of  land 
under  water,  as  conferred  by  section  70  of  the  public  lands  law 
(Laws  1894,  c.  317,  as  amended  by  Laws  1895,  c.  208),  are  as 
follows : 

"The  commissioners  of  the  land  office  may  grant  in  perpetuity  or  other- 
wise, to  the  owners  of  the  lands  adjacent  to  the  lands  under  water  specified 
in  this  seotion,  to  promote  the  commerce  of  this  state  or  for  the  purpose  of 

Grants  of  Laivd  Und£B  Water, — continued. 


Ejectment  will  lie  for  land  under  water  granted  by  the  state  for  specific 
uses  and  purposes  which  require  actual  occupation. 
Ghamplain  &  St.  Lawrence  R.  R.  Co.  v.  Valentinej  19  Barb.  484. 

b.  Powers  of  the  state  and  commissioners  of  the  land  offioe, 

"The  title  to  lands  under  tide- waters  in  this  country  which  before  the 
revolution  was  vested  in  the  king,  became,  upon  the  separation  of  the  col- 
onies, vested  in  the  states  within  which  they  were  situated."  The  public 
right  in  such  waters  was  in  no  way  affected  or  impaired  by  the  change  of 
title.  The  legislature  may,  as  the  representative  of  the  people  of  the  state, 
grant  the  soil,  or  confer  an  exclusive  privilege  in  tide-waters. 

People  V.  N.  Y.  A  Staten  Island  F.  Co.,  68  N.  Y.  71. 

Langdon  v.  New  York,  93  N.  Y.  129. 

At  common  law  the  owner  of  land  bordering  on  the  ocean  has  a  legal  right 
to  possess  and  occupy  the  land  between  high  and  low- water  mark,  subject. 
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beneficial  enjoyment  thereof  by  such  owners,  or  for  agricultural  purposes,  so 
much  of  said  lands  under  water  as  they  deem  necessary  for  that  purpose. 
No  such  grant  shall  be  made  to  any  person  other  than  the  proprietor  of  the 
adjacent  lands,  and  any  such  grant  made  to  any  other  person  shall  be  void." 

From  the  cLaracter  of  their  duty,  and  the  language  of  the  stat- 
ute conferring  the  power,  there  can  be  no  doubt  that  the  com- 
missioners have  an  absolute  discretion  to  make  or  not  to  make 
grants  of  land  under  water  to  the  proprietor  of  the  adjacent 
lands.  The  statute  constitutes  them  the  agents  of  the  state  to 
convey  lands  under  navigable  waters,  and  the  only  limitations 
on  their  powers  are  those  contained  in  the  statute.  Although 
they  are  not  a  judicial  body,  it  sometimes  becomes  necessary  for 
them,  in  the  performance  of  their  duties,  to  exercise  judicial 
functions,  and  their  action  is  then  subject  to  review.  Such  was 
the  case  in  People  v.  Jones,  112  N.  Y.  597 ;  20  N.  E.  577,  where 
the  question  before  the  commissioners  was  the  ownership  of  the 
adjacent  uplands,  the  title  to  which  was  claimed  by  both  the  ap- 
plicant and  the  relator,  and  the  commissioners,  after  hearing  the 
evidence  of  the  parties  on  that  question,  erroneously  determined 
that  the  applicant  was  the  owner,  and,  in  violation  of  the  stat- 
ute, made  the  grant  to  him,  instead  of  the  relator,  who  was  the 
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however,  to  the  right  of  the  state  and  the  United  States  to  authorize  it  to 
be  taken  for  public  use. 

Nolan  V.  Rockaway  Park  Imp.  Co.,  76  Hun,  458;  69  St.  Rep.  174;  28  Supp. 
102. 

People  V.  Tibbetts,  19  N.  Y.  623. 

The  commissioners  of  the  land  office  are  clothed  with  descretionary  power 
in  the  matter  of  making  grants  of  lands  under  water  and  their  decision  in 
the  exercise  of  this  discretion  is  not  subject  to  review. 

People  V.  Saxton,'l5  App.  Div.  263;  78  St.  Rep.  211;  44  Supp.  211;  aff'd 
in  154  N.  Y.  748;  49  iJ.  E.  1102. 

But  the  determination  of  the  commissioners  as  to  the  rightful  ownership 
of  the  adjacent  property  is  reviewable  by  a  writ  of  certiorari. 
People  V.  Jones,  112  N.  Y.  597 ;  20  N.  E.  577. 

In  a  case  where  a  grant  was  issued  by  the  commissioners  of  the  land  of- 
VIII.  N.  Y.  A.  C.  9 
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legal  proprietor.  The  ground  on  which  the  action  of  the  com- 
missioners was  there  reviewable  is  that,  in  the  determination  of 
the  purely  legal  question  as  to  who  was  the  riparian  owner,  the 
conmiissioners  were  exercising  judicial  functions.  But  the 
court,  recognizing  the  discretionary  power  of  the  commission- 
ers there  said : 

"It  is  not  claimed  by  the  relator  that  the  commissioners  can  be  controlled 
in  the  exercise  of  their  discretion  upon  the  question  whether  a  grant  shall 
be  made  or  not ;  but  it  is  insisted  if  they  do  make  such  grant,  it  shall  issue 
to  the  owner  of  the  adjacent  uplands,  and  not  to  a  stranger." 

In  People  v.  Saxton,  15  App.  Div.  263 ;  78  St.  Rep.  211 ;  44 

Supp.  211  (Third  department),  the  court,  after  considering  a 

question  of  ownership  which  was  before  the  commissioners,  said : 

"It  is  further  claimed  that  no  sufficient  necessity  is  apparent  for  granting 
the  applications,  or  if  at  all,  not  to  the  extent  claimed,  and  that  the  rights 
of  the  public  will  be  improperly  interfered  with." 

Grants  of  Land  Under  Water, — continued. 

flee  through  a  mistake,  and  in  ignorance  of  a  material  fact,  it  may  be  an- 
nulled to  the  extent,  at  least,  of  the  mistake. 
People  v.  Schermerhom,  19  Barb.  540. 

A  grant  by  the  state  of  lands  under  water,  for  the  purpose  of  constructing 
and  maintaining  wharves  thereon,  carries  with  it  an  easement  for  the  ap- 
proach of  vessels  to  the  wharves  over  the  grantor's  land  under  water  lying 
in  front;  which  easement  the  state  has  no  right  to  take  away  without 
awarding  adequate  compensation. 

Williams  v.  New  York,  105  N.  Y.  419;  11  N.  E.  829. 

The  former  grant  by  the  oommdssioners  of  the  land  office  does  not  preclude 
the  legislature  from  making  a  subsequent  grant  which  will  result  in  great 
beneftt  to  commerce,  and  no  action  will  lie  for  damages  suffered  by  the  for- 
mer grantee  as  a  result  of  the  subsequent  grant. 

Lansing  v.  Smith,  4  Wend.  9;  aff'g  8  Ck>w.  146. 

De  Lancey  v.  Hawkins,  23  App.  Div.  8;  83  St.  Rep.  469;  49  Supp.  469. 
Affirmed  in  163  N.  Y.  687;  57  N.  E.  1108. 

The  state  cannot  arbitrarily  compel  the  owner,  of  adjacent  uplands  to  re- 
move a  pier  which  he  has  erected  in  front  of  his  property,  he  not  having  ob- 
tained a  grant  from  the  state,  without  proving  that  the  pier  is  a  nuisance 
or  obstruction  to  navigation. 

People  V.  Mould,  37  App.  Div.  35;  89  St.  Rep.  453;  55  Supp.  453. 
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After  quoting  section  70  of  the  public  lands  law,  Mr.  Justice 
Merwin,  writing  the  opinion,  says : 

'The  conunisBionerB  are  evidentlj  clothed  with  a  discretion  in  the  matter. 
In  People  v.  Jones,  112  N.  T.  597;  20  N.  £.  677,  it  was  assumed  that  this 
discretion  as  to  whether  a  grant  shall  be  made  or  not,  assuming  they  had 
a  right  to  act  and  dealt  with  the  proper  party,  may  not  bQ  controlled.  The 
determination  of  inferior  jurisdictions  in  matters  within  that  jurisdiction 
which  are  confided  to  their  discretion  are  not  reviewable.  .  .  .  The 
proofs  before  the  commissioners  presented  the  situation,  and  their  judg- 
ment as  to  the  necessity  or  the  extent  of  the  grants  should  not  be  interferred 
with." 

The  writ  lies  to  review  only  the  judicial  action  of  inferior 
tribunals  and  officers,  and  the  fact  that  a  public  agent  exercises 
judgment  and  discretion  in  the  performance  of  his  duties  does 

Gbants  of  Land  Uiydkb  Wateb,— continued. 

c.  Who  may  he  the  gro/ntee. 

The  title  of  the  state  to  the  seacoast  and  the  shores  of  tidal  riyers  cannot 
be  granted  to  others  than  the  owners  of  adjacent  uplands  exoept  for  some 
publie  purpose  or  for  some  reasonable  use  which  can  fairly  be  said  to  be  for 
the  public  benefit. 

People  v.  Saxton,  15  App.  DIt.  263;  78  St.  Bep.  211;  44  Supp.  211;  af- 
firmed in  154  N.  Y.  748;  40  N.  E.  1102. 

Coxe  T.  State,  144  N.  T.  896;  89  N.  E.  400. 

The  grantee  can  acquire  no  more  than  the  lands  under  water  in  front  of 
his  own  uplands. 
Knickerbocker  Ice  Co.  ▼.  Shultz,  116  N.  T.  882;  22  N.  E.  564. 

An  owner  of  simply  an  easement  in  the  adjacent  land  is  not  entitled  to  a 
grant  of  the  land  under  water;  only  an  owner  of  the  fee  is  entitled  to  such 
a  grant 

People  ▼.  Colgate,  67  N.  Y.  512. 

The  owner  of  land  under  water  is  not  depriyed  of  his  position  as  adjacent 
owner  by  the  fact  that  he  has  oonyeyed  to  a  railroad  company  a  strip  of  land 
along  the  water-front  for  the  use  of  the  company's  road. 

N.  Y.  C.  ft  H.  R.  B.  Co.  y.  Aldridge,  185  N.  Y.  83;  82  N.  E.  50. 

A  reseryation  in  a  deed,  from  the  owner  of  uplands,  of  all  the  water- 
rights  and  priyil^s  in  the  riyer  appertaining  to  the  premises,  will  not 
preclude  a  subsequent  owner  of  the  upland  from  claiming  title  to  such  lands 
nnder  a  grant  from  the  state. 
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not  make  his  action  judicial.  People  v.  Board  of  Com'rs  oi 
New  York,  97  N.  Y.  37 ;  People  ex  rel.  Trustees  of  Village  of 
Jamaica  v.  Board  of  Sup'rs  of  Queens  Co.  131  N.  Y.  468 ;  30 
N.  E.  488 ;  People  ex  reL  O'Connor  v.  Board  of  Sup'rs  of 
Queens  Co.  153  K  Y.  370 ;  47  N.  E.  790.  Here  there  was  no 
judicial  determination  of  any  question  by  the  commissioners. 
The  relator's  ownership  of  the  upland  was  conceded,  and,  al- 
though he  contended  before  the  commissioners  that  the  grant 
made  in  1816  by  the  state  to  Lawrence  and  Van  Beuren  is  void 
on  its  face,  the  commissioners  did  not  decide  the  question  of  its 
validity.  They  merely  declined,  in  the  exercise  of  the  discre- 
tion confided  to  them,  in  view  of  the  situation  presented,  to  grant 
the  application,  and  whatever  rights  the  relator  had  as  riparian 

Grants  of  Land  Under  Water,— oontinued. 

Blakalee  Mfg.  Go.  v.  Blakslee'i  Sons  Iron  Works,  129  N.  Y.  155;  29  N.  K 
2. 
People  y.  Gommissioners  of  Land  Office,  39  St.  Eep.  642;  15  Supp.  644. 

A  joint  grant  of  lands  under  water  to  the  owners  in  sereralty  of  the  ad« 
jacent  uplands  is  a  valid  grant. 
Beach  7.  New  York,  45  How.  Pr.  368. 

d.  Impeachment  of  grant — Breach  of  condition. 

A  patent  from  the  state  is  not  assailable  collaterally  unless  void  on  its 
face. 

Blakalee  Mfg.  Go.  v.  Blakslee's  Sons  Iron  Works,  129  N.  Y.  155;  29  K. 
E.  2. 

Ehrhardt  v.  Hogaboom,  115  U.  S.  67;  5  Sup.  Gt.  Rep.  1157. 

Saunders  v.  N.  Y.  G.  &  H.  R.  R.  Go.  144  N.  Y.  75 ;  38  N.  E.  992. 

Where  (i  grant  of  state  lands  under  water  is  not  void  on  its  face  it  can 
only  be  assailed  by  a  direct  proceeding  to  review  the  action  of  the  commis- 
sioners or  by  an  action  in  equity  to  set  aside  the  patent. 

N.  Y.  G.  &  H.  R.  R.  Co.  v.  Aldridge,  135  N.  Y.  83;  32  N.  E.  50. 

Even  if  the  grant  is  void,  one  is  in  no  condition  to  complain  of  it  who  is 
not  the  owner  of  the  adjacent  land,  or  of  the  land  granted,  or  in  any  way  ag- 
grieved. 

Blakslee  v.  Gommissioners  of  Land  Office,  135  N.  Y.  447;  32  N.  E.  139. 
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owner  were  unaffected  by  their  decision.  Unquestionably,  the 
discretion  of  the  commissioners  was  affected  by  the  equitable  con- 
siderations that  more  than  80  years  previously  the  state,  at  the 
request  of  Tompkins,  who  was  then  the  owner  of  the  upland, 
granted  the  land  under  water  applied  for  to  Lawrence  and  Van 
Beuren,  who  immediately  thereafter  granted  it  to  Tompkins, 
through  whom  title  was  acquired  by  the  remonstrant,  who  in 
good  faith  has  expended  large  sums  thereon ;  but,  for  the  reasons 
stated^  I  am  of  opinion  that  their  judgment  cannot,  on  this 
ground,  be  interfered  with.  The  relator's  ownership  of  the  ad- 
jacent upland  gave  him  no  title  to  the  land  under  water  in  front 
of  his  premises  (People  v.  New  York  &  S.  I.  Ferry  Co.  68  N. 


Gbants  of  Land  Uitoeb  Wateb, — continued. 


Where  the  grant  of  lands  under  water  is  made  by  the  state  with  oondi- 
tions  subsequent  and  there  is  a  breach  of  such  conditions,  the  state  only  can 
daim  the  right  to  take  advantage  thereof  and  vacate  the  patent  and  that 
only  in  a  direct  action  or  proceeding  for  that  purpose. 

Archibald  v.  N.  Y.  C.  A  H.  R.  R.  Co.,  157  N.  Y.  574;  52  N.  E.  567. 

N.  Y.  0.  A  H.  R.  R.  Co.  v.  Aldridge,  185  N.  Y.  83 ;  32  N.  E.  50. 

e.  Where  land  under  toater  has  heoome  dry  land. 

Where  a  person  deposits  material  on  the  land  under  water  and  thereby 
the  land  is  raised  above  the  water,  he  does  not  become  the  proprietor  of  the 
"adjacent  land"  within  the  meaning  of  the  statute  and,  as  between  him  and 
the  state,  it  still  remains  land  "under  water." 

Saunders  ▼.  N.  Y.  C.  &  Q.  R.  R.  Co.,  144  N.  Y.  75 ;  38  N.  E.  992. 

Ejectment  will  lie  for  land  which  was  formerly  below  high- water  mark 
but  has  been  filled  up  and  transformed  into  dry  land. 
People  V.  Mauran,  5  Demo,  389. 

Where  earth  had  been  deposited  by  the  agents  of  the  state  in  shallow 
water  adjoining  the  defendant's  premises,  thus  raising  the  land  above  water, 
the  owner  of  the  adjacent  land,  who  had  taken  poseeseion  of  the  newly  made 
land,  was  held  the  absolute  owner  thereof. 

Ledyard  v.  Ten  Eyck,  36  Barb.  102. 

While  the  land  continues  coveredbythe  sea  the  title  is  in  the  state  but 
".  .  .  if  the  land  once  submerged  by  the  sea  shall  again  be  left  by  the 
reflex  and  recess  of  the  sea,  the  owner  shall  have  his  land  again  as  before,  i| 
he  can  make  out  where  and  what  it  was." 

Murphy  v.  Norton,  01  How.  Pr.  197. 
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Y.  71,  76) ;  and,  whatever  may  be  his  right  of  access  to  the 
water,  and  other  rights  as  riparian  owner,  he  cannot  demand  or 
compel  a  grant  to  him  from  the  state  of  the  land  under  water. 
He  has  no  legal  right  to  such  a  grant,  the  giving  or  withholding 
of  which  rests,  I  think,  entirely  in  the  discretion  of  the  conmiis- 
sioners  of  the  land  office.  The  writ  should  be  dismissed,  with 
costs. 

Writ  of  certiorari  dismissed,  with   $50   costs   and  disbui-se- 
ments.     All  concur,  except  Smith,  J.,  not  voting. 


LAMPHERE  v.  LAMPHERE. 

[54  App.  Div.  17;  100  8i.  Rep.  270;  66  8upp.  270.] 

(Supreme  Court,  Appellate  Dif?ision,  Third  Department,    September  25, 

1900.) 

Costs— Executors  aivd  ADaniasTBATORS — Claims  against  Estate — Ref- 

CBENCB — Statutes. 

Code  Civ.  Pro.  |  2863,  subd.  5,  deohtret  that  a  Justice  of  the  peace  shall 
have  no  jurisdiction  where  the  action  is  brought  against  an  executor  or 
administrator,  except  where  the  amount  of  the  claim  is  less  than  ^-^n. 
and  has  been  duly  presented  and  rejected.  Section  3228,  relative  to 
costs  in  the  supreme  court,  declares  a  plaintiff  entitled  to  costs  of  course 
on  the  rendering  of  a  judgment  in  his  favor  in  the  action  specified  in 
section  2863,  subd.  5.  Section  3229  declares  that  a  defendant  on  final 
Judgment  shall  be  entitled  to  costs  of  course,  unless  the  plaintiflT  is  en- 
titled to  costs.  Held,  that  where  a  reference  is  had  of  a  rejected  claim 
for  less  than  $50,  as  the  plaintiff,  under  section  322S,  was  not  entitled 
to  costs,  it  was  proper  for  the  referee,  under  section  3229,  to  allow  costs 
against  plaintiff  on  a  finding  for  him.* 

Kellogg,  J.,  dissenting. 

Appeal  from  special  term,  Madison  County. 

Action  by  Devere  F.  Lamphere  against  Alice  D.  Lamphere, 
administratrix  with  the  will  annexed  of  Burr  W.  Lamphere,  de- 


•For  note  on  "Costs  on  Disputed  Claims  Against  Decedents*  Estates," 
see  7  Ann.  C'as.  142. 
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ceased.  From  so  much  of  the  judgment  in  favor  of  plaintiff  (  64 
I^.  Y.  Snpp.  1138)  as  awarded  costs  to  defendant^  plaintiff  ap- 
peals.   Affirmed. 

Th«  plaintiff  in  thia  action  presented  a  daim  of  $48  to  the  defendant,  as 
administratrix,  etc.,  against  the  estate  of  her  testator,  and  she  duly  rejected 
the  same.  It  was  thereupon  referred  under  the  statute,  and  the  referee 
made  his  report,  wherein  he  finds  that  the  plaintiff  is  entitled  to  recover 
against  the  estate  the  sum  of  $46.60,  and  that  the  defendant  is  entitled  to 
recoTer  ooets  of  the  action  against  the  plaintiff.  He  ordered  judgment  ac< 
cordingly,  and  directed  that  the  costs  as  taxed  be  set  off  against  the  plain* 
tiff's  daim.  The  costs  were  taxed  by  the  clerk  at  $67,  and  judgment  was 
entered  pursuant  to  such  direction,  resulting  in  a  recovery  of  $20.50  in  favor 
of  defendant  against  the  plaintiff.  A  motion  was  made  at  spedal  term,  for 
an  order  setting  aside  such  taxation  and  for  a  retaxation  of  the  eame,  which 
was  denied;  and  from  such  order  of  denial^  and  from  so  much  of  the  judg- 
ment as  awarded  costs  to  the  defendant,  this  appeal  is  taken. 

Argued  before  Pabkbb^  P.  J.,  and  EELLOoa^  Edwards^  Msb- 
wiN^  and  Smith^  J  J. 


E.  8.  More,  for  appellant 

J.  J.  L.  Baker  and  (7.  A.  Hitchcock,  for  respondent. 

Pabkeb^  p.  J.  The  question  as  to  the  right  of  the  defendant 
to  recover  costs  against  the  plaintiff  is,  I  think,  properly  pre- 
sented by  the  appeal  taken  from  the  judgment  entered  herein, 
and  we  are,  therefore,  required  to  pass  upon  that  subject.  By 
the  amendment  in  1893  to  section  2718  of  the  Code,  this  pro- 
ceeding must  be  deemed  an  action  in  the  supreme  court,  and  the 
plaintiff  stands  in  the  position  of  one  in  whose  favor  a  final  judg- 
ment in  an  action  has  been  rendered ;  and  the  referee  had  all  the 
powers  concerning  costs  that  are  given  to  a  referee  in  section 
1022.  Hustis  V.  Aldridge,144:  N.  Y.  608 ;  89  N.  E.  649 ;  Hen- 
ning  V.  Miller,  88  Hun,  408,  406 ;  64  St  Eep.  667 ;  81  Supp. 
878;  Fisher  v.  Bennett,  21  Misc.  178;  81  St  Rep.  114;  47 
Supp.  114;  Adams  v.  Olin,  78  Hun,  309;  60  St  Rep.  695;  29 


136  VOLUME  VIII. 


Appellate  Diviaion.  [Sept. 

Supp.  131.  By  section  3228  the  plaintiff  is  entitled  to  costs  of 
course  upon  the  rendering  of  a  final  judgment  in  his  favor  in 
either  of  the  actions  specified  in  the  several  subdivisions  of  tliat 
section*  The  third  subdivision  specifies,  as  one  of  the  actions  in 
which  he  is  entitled  to  costs  as  of  course,  the  action  specified  in  the 
fifth  subdivision  of  section  2863  of  the  Code.  That  subdivision 
reads  as  follows :  A  justice  of  the  peace  shall  have  no  jurisdic- 
tion "where  the  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less  than 
the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  presented  to 
the  executor  or  administrator  and  rejected  by  him."  That  is  to 
say,  under  the  provisions  of  subdivision  3  of  section  3228,  in  an 
action  against  an  executor  or  administrator,  the  plaintiflF,  when 
final  judgment  is  rendered  in  his  favor,  is  entitled  to  costs  as  of 
course,  unless  the  claim  is  less  than  $50,  and  has  been  duly  pre- 
sented and  rejected.  By  subdivision  4  of  such  section  3228  it 
is  provided  that  in  an  action  other  than  one  specified  in  the  fore- 
going subdivisions  of  this  section,  in  which  the  complaint  de- 
mands judgment  for  a  sum  of  money  only,  the  plaintiff  is  enti- 
tled to  costs  of  course  when  final  judgment  is  rendered  in  his 
favor.  But  the  plaintiff  is  not  entitled  to  costs  under  that  sub- 
division unless  he  recovers  the  sum  of  $50  or  more.  By  section 
3229  it  is  provided  that  in  an  action  specified  in  the  last  section 
(viz.  3228)  the  defendant,  upon  the  rendering  of  final  judgment, 
is  entitled  to  costs  of  course,  unless  the  plaintiff  is  entitled  to 
costs  as  therein  prescribed.  From  these  provisions  it  is  claimed 
on  the  part  of  the  defendant  that  she  is  entitled  to  costs  in  this 
action.  She  argues  that,  the  plaintiff's  claim  being  less  than 
$60,  he  was  not  entitled,  under  either  of  the  subdivisions  of  sec- 
tion 3228,  to  costs ;  and  that,  therefore,  inasmuch  as  the  plaintiff 
is  not  given  costs  by  that  section,  the  defendant  has  her  costs  of 
course,  under  the  provisions  of  section  3229.  The  foregoing 
provisions  of  section  3228  awarding  costs  to  a  plaintiff  are,  how- 
ever, when  the  defendant  is  an  executor  or  administrator,  limited 
by  the  provisions  of  sections  1835  and  1836,  wherein  it  is  pro- 
vided that  costs  shall  not  be  awarded  against  him  in  an  action 
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brought  against  him  in  his  representative  capacity,  unless  it  ap- 
pears that  when  the  claim  was  presented  to  him  by  the  plaintiff 
payment  thereof  was  unreasonably  resisted  or  neglected.  If 
such  facts  appear,  the  court  may  render  costs  against  the  estate, 
or  the  executor,  etc,  personally ;  and,  if  the  action  is  in  the  su- 
preme court,  these  facts  must  be  certified  to  by  the  judge  or  ref- 
eree before  whom  the  action  is  tried.  Section  3246  provides 
that  "in  an  action  brought  by  or  against  an  executor  or  adminis- 
trator in  his  representative  capacity,  costs  must  be  awarded  as  in 
an  action  by  or  against  a  person  prosecuting  or  defending  in  his 
own  right,  except  as  otherwise  prescribed  in  sections  1835  and 
1836  of  this  act;"  and  imder  this  section  it  has  been  held  that,  if 
tiie  executor  defeats  the  plaintiff's  claim,  he  is  entitled  to  costs 
against  him  as  a  matter  of  right.  Adams  v.  Olin,  78  Hun,  309 ; 
60  St.  Kep.  695;  29  Supp.  131. 

Reading  these  several  sections  together,  I  reach  the  conclusion 
that  the  defendant's  construction  is  the  correct  one.  The  scheme 
of  the  statute  seems  to  be  that  the  liability  of  a  party  to  pay  costs 
to  an  executor  or  administrator  shall  be  fixed  by  the  same  provi- 
sions which  control  costs  as  between  parties  litigating  in  their 
own  right,  but  that  costs  shall  not  be  recovered  against  executors 
or  adnodnistrators  unless  the  unreasonable  rejection  of  the  claim 
referred  to  in  sections  1835  and  1836  is  made  to  appear.  In  the 
case  at  bar  plaintiff's  action,  is  not  such  a  one  as  entitled  him  to 
costs  as  of  course,  imder  either  of  the  subdivisions  of  section 
3228.  By  the  clear  provisions  of  section  3229,  therefore,  the  de- 
fendant was  entitled  to  recover  them.  It  is  true  that,  if  plaintiff 
had  recovered  more  than  $50,  he  could  not  have  had  costs  against 
defendant  because  of  the  provisions  of  sections  1835  and  1836 ; 
but  nevertheless  he  would,  in  that  event,  have  been  entitled  to 
them  so  far  as  the  provisions  of  section  3228  were  concerned,  and 
hence  no  costs  against  him  could  have  been  allowed.  This  con- 
struction works  no  injustice  to  a  party  holding  a  claim  of  less 
than  $50  against  a  deceased  party.  He  may,  within  the  pre- 
scribed time,  present  such  claim  to  the  executor  or  administrator, 
and,  if  rejected,  he  may  at  once  site  it  in  a  justice's  court.     If 


138  VOLUME  VUL 


Appellate  DiviBion. 


the  executor  offer  to  ref  er^  the  claimant  may  Btill  decline  the  re£- 
erence,  and  bring  his  action  before  the  justice.  If,  however,  fae 
accept  the  reference,  he  will  have  elected  to  proaecate  his  claim 
in  an  action  in  the  supreme  court,  and  in  that  event  he  must  pay 
costs  to  his  opponent.  In  this  respect  he  stands  in  no  <fifferent 
position  from  that  which  any  party  occupies  who  seeks  to  enforce 
by  judgment  in  a  court  of  record  a  mere  claim  for  money  in  an 
amount  less  than  $50.  In  such  an  effort,  whether  it  be  against 
an  executor  or  a  defendant  in  his  own  right,  the  plaintiff  must 
pay  the  costs.  Had  this  plaintiff  brought  this  action  in  a  jus- 
tice's  court,  no  costs  would  have  been  rendered  against  him,  and 
he  would  have  been  entitled  to  recover  costs,  except  so  far  as  he 
would  have  been  prevented  by  sections  1835  and  1886.  But  he 
chose  the  method  of  a  reference,  which  took  him  into  the  supreme 
court,  and  hence  he  must  be  controlled  by  the  rules  governing 
costs  in  that  court.  The  plaintiff  claims  that  his  action  is  one 
mentioned  in  subdivision  3  of  section  3228,  because,  although 
less  than  $50,  it  has  never  been  rejected  by  the  defendant  If 
this  claim  were  correct,  he  would  have  been  entitled  as  of  course 
to  costs,  under  section  3228,  and  the  defendant  would  not  have 
been  entitled  to  them.  But  the  claim  is  not  sustained  by  the  rec- 
ord. The  written  rejection  therein  appearing  is  clearly  suffi- 
cient, and  all  that  the  statute  requires.  I  am  of  the  opinion  that 
the  decision  of  the  referee  was  correct,  and  that  the  clerk  prop- 
erly taxed  the  costs  as  therein  directed. 

The  judgment  and  the  order  should  therefore  be  affirmed,  with 
costs.     All  concur,  except  Kellogo^  J.,  who  dissents. 
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HIGGINS  V.  SHARP. 

[164  N.T.4;  58  y.  E.  9.] 
{Court  of  Appeals,    Oct  2,  1900.) 

Mabbtaob — ^AcnoN  to  Askul — Covixbel  Fees — Alimont. 

Where  a  husband  sues  to  annul  the  marriage,  and  the  wife  aeaerta  its 
validity  in  her  answer,  the  supreme  court  has  power,  under  Code  Civ. 
Proc.  8§  1742-1755,  vesting  in  such  court  general  jurisdiction  over  ac- 
tions to  annul  marriages,  to  grant  her  counsel  fees  and  alimony  pen- 
dente lite,  since  such  general  jurisdiction  carries  with  it  by  implication 
the  necessary  incidental  power  to  award  counsel  fees  and  aJimony. 

Appeal  from  supreme  court,  appellate  division^  seoond  depart- 
ment. 

Action  to  annul  a  marriage  by  Thomas  C.  Higgins  against 

Nois.— AXJHONT  Am)  Counsel  Fees  in  Aotion  to  Annul  Mabbiaqe. 

a.  Teinpora/ry  alimony  and  counsel  fees. 

1.  In  aotion  by  or  in  behalf  of  the  husband* 

2.  In  aotion  by  the  wife, 

b.  Pennanent  alimony. 


a.  Temporary  alimony  and  counsel  fees. 
1.  In  action  by  or  in  behalf  of  the  husband. 

The  courir  has  power,  in  an  action  by  the  husband  to  annul  a  marriage  on 
one  of  the  grounds  specified  in  the  Code  of  Civil  Procedure,  to  grant  the  de- 
fendant  alimony  and' counsel  fees  pendente  lite. 

GriiSn  v.  Griffin,  47  N.  Y.  134. 

North  V.  North,  1  Barb.  Ch.  241. 

O'Dea  V.  O'Dea,  31  Hun,  441 ;  101  N.  Y.  23;  4  N.  E.  110. 


1 
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Gertrude  S.  Sharp^  otherwise  called  Gtertrude  S.  Higgins. 
From  an  order  awarding  defendant  connael  f eee  and  a  weekly  al- 
lowance pendente  lite,  plaintiff  appealed,  and  the  question  of  the 
power  of  the  supreme  court  to  grant  oounsel  fees  and  alimony  in 
an  action  against  the  wife  to  annul  the  marriage,  and  in  which 
she  asserted  the  validity  of  the  marriage  in  her  answer,  was  certi- 
fied to  the  court  of  appeals.  64  N.  Y.  Supp.  1187.  Question 
answered  in  the  affirmative. 

Argued  before  Pabkeb^  C.  J.,  O'BniBN^  Babtlbtt^  Haight^ 
Vann,  Lanhoist,  and  Cullbn^  JJ. 

Edward  P.  Orrell  (Edward  TT.  8.  Johnston,  counsel)  for 
a|)|t>ellant 

A,  E,  Lamb,  for  respondent. 

O'Brien^  J.     The  order  from  which  this  appeal  was  taken 
awarded  to  the  defendant  counsel  fees  and  a  weekly  allowance  as 

Aliuont  and  Counsel  Fbbb  in  Action  to  Annul  Mabriaoe,— continued. 

Isaacsohn  ▼.  Isaacsohn,  3  Law  Bull.  73. 
Lee  V.  Lee,  4  Civ.  Pro.  321 ;  66  How.  Pr.  207. 

Sinn  V.  Sinn,  3  Misc.  508;  52  St.  Rep.  855;  23  Supp.  339.    Aff'd  without 
opinion,  140  N.  Y.  630;  35  N.  E.  892. 
Wabberson  v.  Wabberson,  27  Misc.  125;  91  St.  Rep.  405;  57  Supp.  405. 
Appleton  V.  Warner,  51  Barb.  270. 

There  is  no  statutory  provision  in  terms  authorizing  the  court)  in  an  ac- 
tion by  a  husband  for  the  annullment  of  a  marriage,  to  grant  the  wife  tem- 
porary alimony  and  oounsel  fees,  but  such  power  exists  as  an  incident  of  the 
jurisdiction  of  the  court  in  those  cases. 

Griffin  v.  Griffin,  47  N.  Y.  134. 

O'Dea  V.  O'Dea,  31  Hun,  441.    Aflf'd  without  opinion  95  N.  Y.  667. 

North  V.  NorU),  1  Barb.  Ch.  241. 

And  it  may  be  said  that  the  power  of  the  court  to  grant  allowanoes  for 
temporary  alimony  and  counsel  fees  in  other  matrimonial  actions  is  not 
based  wholly  upon  statute,  but  rests  to  some  extent  upon  the  practice  of  the 
court  as  it  existed  before  the  statute. 

North  V.  North,  1  Barb.  Ch.  241. 
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alimony  during  the  pendency  of  the  action.  The  action  was 
brought  by  the  plaintiff  to  annul  a  ceremonial  marriage  with  the 
defendant,  entered  into  in  this  state  on  the  19th  day  of  June, 
1894.  It  appears  from  the  pleadings  and  papers  used  upon  the 
application  in  which  the  order  was  made  that  the  defendant  was 
married  in  the  state  of  Ohio,  in  December,  1888,  to  one  Freder- 
ick H.  Sharp;  that  in  1891  she  instituted  an  action  against  him 
in  the  court  of  common  pleas  of  that  state  for  an  absolute  divorce. 
The  summons  in  the  action  was  served  upon  the  husband  by  pub- 
lication and  by  mail  at  Brooklyn,  in  this  state,  where,  it  seems, 
he  then  resided  or  was  found.  In  May,  1892,  the  court  entered 
a  decree  dissolving  the  marriage,  and  it  seems  to  be  conceded  that 
this  judgment  was  authorized  by  the  laws  of  that  state,  and  is 
there  held  to  be  valid.  The  defendant  then  married  the  plaintiff 
in  this  state,  as  already  stated.  The  plaintiff  now  alleges  that 
the  defendant  represented  to  him  that  she  was  legally  divorced 

Alimont  and  Counbbl  Fees  in  Action  to  Annttl  Marriage,— continued. 

Alimony  pendente  lite  and  oounsel  fees  may^  under  proper  circumstances, 
be  allowed  in  an  action  by  a  husband  to  have  his  marriage  with  the  defend- 
ant declared  void,  on  the  ground  that  she  had  a  former  husband  living  at 
the  time  of  the  marriage. 

North  V.  North,  1  Barb.  Ch.  241. 

OT>ea  V.  O'Dea,  31  Hun,  441 ;  101  N.  Y.  23;  4  N.  E.  110. 

Appleton  V.  Warner,  61  Barb.  270. 

Hopper  V.  Hopper,  92  Hun,  415;  71  St.  Rep.  664;  36  Supp.  664. 

Sinn  V.  Sinn.  3  Misc.  608;  62  St.  Rep.  865;  23  Supp.  339. 

Wabberson  v.  Wabberson,  27  Misc.  125;  91  St.  Rep.  406;  57  Supp.  405. 

And  in  an  action  by  the  man  against  his  alleged  wife  to  annul  a  marriage 
by  reason  of  her  former  marriage,  in  which  the  latter  is  successful,  it  is 
proper  for  the  court,  upon  the  final  hearing,  to  award  her  extra  expenses 
and  counsel  fees  beyond  the  taxable  costs. 

Griffin  v.  Griffin^  47  N.  Y.  134. 

A  counael  fee  of  $760  is  proper  in  an  action  by  the  husband  to  annul  a 
marriage  by  reason  of  the  former  marriage  ol  the  defendant,  where  the 
validity  of  three  marriages  and  the  construction  of  the  laws  of  at  least 
four  states  is  involved. 

Sinn  V.  Sinn,  3  Misc.  698;  52  St.  Rep.  866;  23  Supp.  839.  AfTd  without 
opinion  140  N.  Y.  636;  36  N.  E.  892. 
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from  her  former  huBband,  but  that  such  represeDtations  were 
false  and  fraudulent,  and  made  for  the  purpose  of  influencing 
him  to  contract  the  marriage  in  question ;  that,  relying  upon  the 
truth  of  her  representations,  he  did  consent  to  the  marriage,  and 
the  ceremony  was  performed.  These  allegations  were  denied  by  ^ 
the  defendant  in  her  verified  answer,  except  the  fact  of  the  cere- 
monial marriage  to  the  plaintiff,  which  she  insists  is  valid.  The 
defendant  stated  in  her  petition  or  application  to  the  court, 
which  was  duly  verified,  that  she  was  desttute  of  the  means  of 
support  pending  the  acti9n,  or  for  carrying  on  her  defense  and 
defraying  the  costs  and  expenses  attending  the  same.  The  plain- 
tiff, by  his  complaint,  not  only  asks  to  annul  the  marriage,  but 
to  set  aside  and  declare  void  the  transfer  of  certain  property  to 
the  defendant,  made  by  him  at  the  time.  It  is  somewhat  diffi- 
cult to  say  whether  the  basis  of  the  action  is  fraud,  or  the  inca- 
pacity of  the  defendant  to  contract  the  marriage  by  reason  of  the 

Alimoht  akd  Counssl  Fbbs  in  Action  to  Annxtl  Maiiria.gb,— continued. 

This  right  clearly  exieta  where  the  defendant  denies  that  she  had  an- 
other huaband  living  at  the  time  of  the  marriage  with  the  plaintiff. 
North  ▼.  North,  1  Barb.  Ch.  241. 

But  if  the  wife  admit  that  she  had  a  former  husband  living  at  the  time  of 
her  marriage  with  the  plaintiff,  so  that  she  was  legally  incapable  of  marry- 
ing again,  alimony  and  counsel  fees  will  be  invariably  refused  her,  aa  such 
allowances  are  predicated  upon  the  relation  of  husband  and  wife  which  can- 
not exist  under  the  circumstances  named,  knd  furthermore,  the  defendant 
cannot  deny  the  marriage  and  consistently  claim  that  the  plaintiff  is  under 
any  obligation  to  provide  for  her  support  and  the  means  to  defend  the  ac- 
tion. 

Griffin  v.  Griffin,  47  N.  Y.  134. 

Appleton  V.  Warner,  61  Barb.  270. 

North  V.  North,  1  Barb.  Ch.  241. 

And  where,  upon  application  of  the  wife  for  alimony  md  oonnsel  fees,  in 
which  she  affirms  the  validity  of  the  marriage,  the  plaintiff  diseloMS  facts 
ffhowing  that  she  was  not  competent  to  contract  the  marriage  and  did  not 
thereby  become  a  wife,  such  facts  must  be  denied  or  explained  to  the  satiS' 
faction  of  the  court,  for  if  left  uncontradicted  the  court  is  not  Justified  in 
granting  the  application. 

appleton  V.  Warner,  61  Barb.  270. 
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fact  alleged  that  at  the  time  of  the  ceremony  the  prior  marriage 
to  Sharp  was  in  force.  The  complaint  is  silent  as  to  some  facts 
that  would  seem  to  be  material^  considering  the  peculiar  form  of 
the  action.  It  is  not  stated  when  he  discovered  the  f raud,  or 
-whether  he  cohabited  with  the  defendant  after  the  discovery,  or 
-whether  the  husband  by  the  former  marriage  was  alive  at  the 
commencement  of  the  action.  The  issues  made  by  the  pleadings 
indicate  that  there  are  questions  of  importance  in  the  case  that 
must  be  tried  and  determined  before  the  plaintiff  will  be  entitled 
to  judgment. 

The  order  granting  the  allowance  to  the  defendant  was  not  ap- 
pealable to  this  court  as  matter  of  right,  but  the  court  below  has 


Ai«iM0NT  A5i>  CouKBBL  FsBB  IN  AoTiON  TO  ANNUL  Mabbiagb,— Continued. 

So  counsel  fees  cannot  be  allowed  to  the  defendant  in  an  action  of  this 
kind  on  the  ground  of  a  former  marriage,  where  both  parties  at  the  time 
of  their  marriage  were  aware  that  the  former  husband  was  living,  and  plain- 
tiff alleges  good  faith  in  contracting  such  marriage,  which  allegation  de- 
fendant denies,  and  alleges  that  she  believed  that  ohe  had  a  right  to  marry 
again. 

Hopper  V.  Hopper,  92  Hun,  415;  71  St.  Kep.  664;  36  Supp.  610. 

And  the  defusal  of  the  court  to  make  such  allowance,  where  the  wife  ad- 
mits the  facts  by  reason  of  which  she  could  not  legally  marry  again,  is  prop- 
er, although  it  has  determined,  as  a  matter  of  discretion,  that  it  will  not 
decree  the  nullity  of  the  marriage. 

Appleton  V.  Warner,  51  Barb.  270. 

The  court  may  grant  the  wife  temporary  alimony  and  couuBel  fees  in  an 
action  by  the  husband  to  annul  a  marriage  on  the  ground  that  it  was  in- 
duced by  fraud  and  durese. 

Lee  V.  Lee,  4  Civ.  Pro.  321 ;  66  How.  Pr.  207. 

Likewise,  temporary  alimony  and  counsel  fees  noay  be  awarded  the  wife 
where  the  action  is  brought  to  set  aside  the  marriage  on  the  groimd  of  fraud. 

Meo  V.  Meo,  18  St.  Rep.  270;  2  Supp.  569;  22  Abb.  N.  C.  58;  15  Civ.  Pro. 
308. 

The  court  cannot  compel  a  mother  who  has  brought  an  action,  under  § 
1744  of  the  Code  of  Civil  Procedure,  to  procure  the  annullment  of  a  mar- 
riage contracted  by  her  son  when  under  the  age  of  legal  consent,  to  pay  out  of 
her  own  means  alimony  for  the  support  of  the  wife,  or  counsel  fees  for  the 
latter's  attorney. 

Stivers  v.  Wise,  18  App.  Biv.  816;  80  St.  Rep.  9;  46  Supp.  9. 
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allowed  an  appeal,  and  certified  to  us  the  following  question, 
which  constitutes  the  basis  of  our  jurisdiction :  "And  this  court 
hereby  certifies  to  the  court  of  appeals,  that  a  question  of  law  has 
arisen  herein,  which,  in  the  opinion  of  this  court,  ought 
to  be  reviewed  by  the  court  of  appeals,  and  that  such  question 
of  law  is :  Has  the  supreme  court  in  an  action  against  a  wife  to 
annul  a  ceremonial  marriage,  in  which  action  the  wife,  by  her 
answer,  only  asserts  the  validity  of  the  marriage,  power  to  grant 
alimony  and  counsel  fees  pendente  lite  ?"  We  understand  this 
question  to  involve  only  the  power  of  the  court,  in  an  action  to 
annul  a  marriage,  to  grant  alimony  and  counsel  fees  pending  the 
suit.  If  it  calls  for  an  opinion  with  respect  to  the  mode  of  prov- 
ing the  necessary  facts,  or  the  degree  of  proof  necessary  in  such 

Altmont  Ain>  Counsel  Fees  ik  Action  to  Annul  Mabriagb,— continued. 

• 

A  woman  who  interyenes  in  an  action  by  a  huaband  to  annul  a  marriage 
on  tbe  ground  of  bis  prior  marriage,  because  of  her  interest  in  the  litiga- 
tion arising  from  her  subsequent  marriage  with  the  plaintiff,  may  be  al- 
lowed temporary  alimony  and  counsel  fees. 

Anonymous,  16  Abb.  Pr.  N.  S.  307. 

But  after  a  Anal  judgment  in  that  action  which,  in  effect,  dismisses  her 
from  the  action,  she  is  no  longer  entitled  to  alimony,  although  the  eourt  may 
still  allow  her  a  counsel  fee  to  litigate  the  case  on  appeal. 

Id. 

2.  In  action  hy  the  ioifa 

Alimony  and  counsel  fees  pendente  lite  cannot  be  allowed  to  the  wife  when 
she  is  plaintiff  in  the  action. 

Isaacsohn  v.  Isaacsohn,  3  Law  Bull.  73. 

Bartlett  v.  Bartlett,  1  Clarke  Gh.  460. 

Meo  y.  Meo,  18  St  Rep.  270;  2  Supp.  660;  22  Abb.  N.  C.  68;  16  (Xv.  Pro. 
308. 

Herron  ▼.  Herron,  28  Misc.  323;  03  St.  Rep.  861 ;  60  Supp.  801. 

This  position  was  taken  in  an  action  by  the  wife  to  have  the  marriage  an- 
nulled for  impotency  of  her  husband. 

Bloodgood  y.  Bloodgood,  60  How.  Pr.  42. 

Likewise,  alimony  and  counsel  fees  pendente  lite  were  refused  the  wife  in 
an  aeticm  to  annul  her  marriage  on  the  ground  that  she  was  under  the  age  of 
legal  consent  when  it  was  contracted. 

Herron  y.  Herron,  28  Misc.  323;  03  St.  Rep.  861;  60  Supp.  861. 
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cases,  that  is  scarcely  a  questioa  of  law.  All  applications  of 
this  character  made  to  the  court  should  be  considered  with  refer- 
ence to  what  appear  to  be  the  merits  of  each  case,  and  granted  or 
denied  in  the  exercise  of  a  sound  discretion.  It  is  scarcely  nec- 
essary to  say  that  in  an  action  against  a  woman  to  annul  a  mar- 
riage alleged  to  be  void  from  the  beginning,  it  should  appear  that 
she  is  defending  its  validity  in  good  faith  upon  some  reasonable 
or  substantial  ground.  The  mode  of  proving  the  facts,  and  the 
degree  of  proof  that  should  be  required,  as  well  as  the  general 
merits  of  the  application^  are  matters  so  largely  in  the  discretion 
of  the  court  of  original  jurisdiction  that  it  is  not  within  the  prov- 
ince of  this  court  to  prescribe  any  rule  of  practice  to  be  observed. 
These  remarks  would  seem  to  be  unnecessary  but  for  the  elabo- 
rate discussion  in  the  brief  of  the  learned  counsel  for  the  appel- 
lant concerning  the  merits  of  this  particular  case,  as  disclosed  by 

Alimont  akd  Counsel  Fees  ik  Action  to  Annul  Mabriaob, — continued. 

The  case  of  Allen  v.  Allen,  8  Abb.  N.  G.  175,  holds  that  the  court  may 
properly  grant  the  wife  temporfiry  alimony  and  counsel  fees  in  an  action 
against  her  husband  to  annul  the  marriage,  on  the  ground  of  his  physical 
incapacity  to  enter  into  the  marriage  state,  but  that  decision  has  in  effect 
been  overruled  by  the  more  recent  cases  upon  the  subject. 

b.  Permanent  alimony. 

A  judgment  annulling  a  marriage  cannot  provide  for  the  payment  Os 
permanent  alimony  to  the  wife. 

Park  V.  Park.  24  Misc.  372;  87  St  Rep.  677;  53  Supp.  677. 

Fuller  V.  Fuller,  33  Kan.  582;  7  Pac.  241. 

Wilhite  V.  Wilhite,  41  Kan.  164;  21  Pac.  173. 

Nelson  on  Divorce  and  Separation,  Vol.  2,  sec.  905a. 

Bishop  on  Marriage,  Divorce  and  Separation,  Vol.  2,  sec.  1597. 

This  is  because  a  decree  of  nullity  is  a  finding  that  no  valid  marriagi 
ever  existed,  which  relation  and  alimony  are  inseparable. 

Nelson  on  Divorce  and  Separation,  Vol.  2.,  sec.  905a. 

Park  V.  Park,  24  Misc.  372;  87  St.  Rep.  677 ;  53  Supp.  677. 

Furthermore^  no  provision  can  be  made  in  such  decree  for  the  children,  ex 
oept  where  the  marriage  is  avoided  for  defect  of  legal  consent. 

I  1751  Code  I  f  Civil  Procedure. 

Park  v.  Park,  24  Misc.  372;  87  St.  Rep.  677;  53  Supp.  677. 

VIII.  N.  Y.  A  C.  1« 
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the  moving  papers,  and  the  peculiar  form  of  the  question  itself , 
which  seems  to  apply  to  a  case  where  "the  wife,  by  her  answer, 
only  asserts  the  validity  of  the  marriage."     We  will  therefore 
assume  that  the  question  to  be  decided  is  whether  the  court  has 
power,  in  an  action  against  the  woman  to  annul  a  marriage,  to 
grant  alimony  and  counsel  fees  pending  the  action.     It  is  ar^ 
gued  in  support  of  the  appeal  that  the  court  does  not  possess  that 
power,  and  this  argument  is  based  largely  upon  the  general  prop- 
osition that  the  jurisdiction  of  the  court  in  matrimonial  cases  is 
derived  wholly  from  the  statute,  and,  since  the  statute  does  not, 
in  terms,  confer  any  power  upon  the  court  to  grant  alimony,  or 
an  allowance  in  actions  to  annul  a  marriage,  the  order  in  this 
case  should  be  reversed.     It  must  be  admitted  that  the  power 
conferred  by  section  1769  of  the  Code  applies  to  actions  for  di- 
vorce or  separation,  properly  so  designated,  and  not  to  actions 
like  this,  where  it  is  sought  to  procure  a  judgment  declaring  the 
marriage  void  ab  initio.     But  it  does  not  follow  that,  because  the 
statute  which  authorizes  and  regulates  actions  to  annul  a  mar- 
riage is  silent  as  to  alimony  or  counsel  fees,  the  court  is  with- 
out power  to  allow  either  or  both  in  a  proper  case.     Code,  §§ 
1742-1755.     The  general  jurisdiction  conferred  by  the  statute 
to  entertain  such  actions  carries  with  it,  by  implication,  every 
incidental  power  necessary  for  its  proper  exercise.     When  a  stat- 
ute gives  the  court  jurisdiction  over  a  class  of  actions,  it  is  not 
necessary  that  all  the  powers  of  the  court,  or  all  the  details  of  the 
procedure  and  practice,  should  be  specially  enimierated.     For 
the  purpose  of  administering  justice  in  such  cases,  the  court  may 
resort  to  general  rules  of  practice,  and  may  make  such  orders  in 
the  case  as  justice  requires,  and  may  exercise   such  incidental 
powers  as  are  usual  or  necessary  in  such  cases.     The  power  to  al- 
low alimony  and  counsel  fees  to  the  wife  in  order  to  enable  her  to 
live  pending  the  action,  and  to  present  her  defense,  if  she  has 
one,  must  be  regarded  as  incidental  and  necessary  in  all  matrimo- 
nial actions.     Without  such  power  the  rights  of  the  woman,  in 
many  cases,  could  not  be  adequately  protected.     It  seems  to  us, 
therefore,  that  actions  to  annul  a  marriage  are  governed,  with 
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resi>ect  to  alimony  and  coimsel  fees,  by  the  same  principles  as  all 
other  actioQB  for  divorce.  When  the  court  was  vested  with  jurifr- 
diction  in  such  cases,  the  incidental  power  to  guard  and  protect 
the  rights  of  the  wife,  which  had  always  been  regarded  as  a  part 
of  the  jurisdiction,  necessarily  followed  and  attached,  upon  the 
plainest  principles  of  reason  and  justice.  While  it  may  be  true 
1|hat  some  conflict  of  opinion  is  to  be  found  in  the  books  on  this 
question,  we  think  it  is  settled  by  authority  in  this  state  in  ac- 
cordance with  the  views  above  stated.  North  v.  North,  1  Barb. 
Ch.  241 ;  Griffin  v.  Griffin,  47  N.  Y.  134, 136 ; Brinkley  v.  Brink- 
ley,  60  N.  Y.  184, 193 ;  O'Dea  v.  O'Dea,  81  Hun,  441, 101  N.  Y. 
23,  4  N.  E.  110.  These  cases  decide  that,  while  the  jurisdiction 
to  entertain  actions  to  annul  a  marriage  is  statutory,  yet  the  prac- 
tice of  the  former  court  of  chancery  and  of  the  ecclesiastical  courts 
in  England  to  allow  alimony  and  counsel  fees  in  proper  cases  is 
one  of  the  incidents  which  necessarily  follow  the  jurisdiction,  and 
the  same  power  now  exists  in  actions  under  the  statute.  The 
case  of  North  v.  North,  supra,  was  decided  by  the  chancellor  in 
1845.  The  argument  based  upon  the  statutory  jurisdiction  of 
the  court  was  as  strong  then  as  it  is  now,^but  the  court  asserted 
the  power  to  grant  alimony  and  an  allovv^ance  upon  a  state  of 
facts  and  a  case  that  differ  in  no  essential  respect  from  the  one  at 
bar.  The  case  of  Griffin  v.  Griffin,  supra,  was  an  action  by  the 
husband  against  the  wife  to  annul  a  marriage  upon  the  same 
ground  as  in  this  case.  The  wife  succeeded  in  the  action,  and 
the  husband's  complaint  was  dismissed.  The  court  made  an  or- 
der granting  to  her  alimony  and  a  counsel  fee  of  $1,600,  and 
nearly  $1,000  more  to  the  wife  herself  as  expenses  for  the  de- 
fense of  the  action,  in  excess  of  the  taxable  costs.  It  was  con- 
ceded that  there  was  no  express  authority  in  the  statute  for  such 
an  order,  and  that,  if  sustained,  it  would  have  to  rest  upon  the 
incidental  powers  formerly  vested  in  the  court  of  chancery  in 
such  cases  to  which  it  was  said  the  supreme  court  had  succeeded. 
This  court  sustained  the  order  upon  those  grounds,  following 
and  affirming  the  case  of  North  v.  North.  There  was  no  more 
authority  in  the  terms  of  the  statute  for  the  order  in  that  case 
than  there  is  in  this,  but  it  was  clearly  demonstrated  in  the 
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luminous  opinion  of  Judge  Bapallo  that  in  such  cases  the  powei 
t^xisted  independent  of  the  statute.  This  is  a  case  where  the 
defendant  has  put  in  issue  all  the  material  allegations  of  the 
complaint,  and  where  she  stands  to  defend  her  rights  as  the 
plaintiflPs  wife.  Her  application  was,  therefore,  addressed  to 
the  sound  discretion  of  l^e  court,  and  the  order  cannot  be  ques- 
tioned for  want  of  power  in  the  court  to  make  it.  The  order 
should  be  affirmed,  with  costs,  and  the  question  certified  an- 
swered in  the  affirmative. 
All  concur. 


MATTER  OF  BARRY  et  al. 

< 

[164  y-  r.  iSi  68  y.  b.  it.] 

(Court  of  Appeals,    Oct,  t,  1900,) 

Election  —  Votees  —  RssmENCE  —  Students. 
Under  Const,  art.  2,  8  3,  which  provides  that  no  person  can  gain  or  loM 
his  residence  as  a  voter  by  his  presence  or  absence  as  a  student  st  s 
seminary,  evidence  that  a  student  had  entered  a  seminary  for  the  pu^ 

KOTB. — ACQUTBTTION  OB  LOSS  OF  VOTINO  ItESn)ENOB  BT  STUDENTS. 

a.  In  general. 

b.  Where  etudenU  vote. 

1.  The  constitution. 

2.  What  determines  voting  residenoOm 


*  a.  In  general. 

The  place  of  residence  is  prima  facie  the  domicil. 

Ennis  v.  Smith,  14  llow.  (U.  S.)  400. 

Bcaidence  means  the  act  or  state  of  being  seated  or  settled  in  a  place.  It 
imports  not  only  perfsonal  presence  in  a  place,  but  an  attachment  to  it  by 
those  acts  or  habits  which  express  the  closest  connection  between  a  person 
and  a  place,  as  by  usually  sitting  or  lying  there. 

Matter  of  Collins,  64  How.  Pr.  63. 

The  voting  residence  may  be  in  one  place  and  the  actual  abode  in  another. 

flatter  of  Goodman,  146  N.  Y.  284;  40  N.  E.  769. 
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pose  of  becoming  a  priest,  and  that  no  person  is  allowed  to  enter  or  re- 
main in  a  seminary  as  a  student  unless  he  renounces  all  other  resi- 
dences or  homes,  and  that  on  his  admisiion  to  the  priesthood  he  con- 
tinues in  the  seminary  until  assigned  elsewhere,  is  not  sufficient  to 
change  his  legal  residence,  as  the  change  of  residence  of  a  student  must 
be  proved  by  acts  independent  of   his  status  as  a  student. 

Appeal  from  supreme  court,  appellate  division,  second  depart- 
ment 

Application  by  Francis  A.  Barry  and  others  to  place  their 
names  on  the  registry  roll  of  electors.  From  a  decision  of  the 
appellate  division  affirming  an  order  of  the  special  term  denying 
such  application  (95  St.  Eep.  124;  61  Supp.  124),  they  ap- 
pealed.    Affirmed, 

AcQUisiTioir  OR  Loss  of  Voting  Rbsidbnob  bt  Studvntb, — continued. 

A  remoTal,  which  can  be  shown  or  inferred  from  circumstances  to  be 
for  some  particular  purpose,  expected  to  be  only  of  a  temporary  nature,  or 
in  the  exercise  of  some  particular  profession,  office  or  calling,  does  not  change 
the  domicil. 

£nnis  t.  Smith,  14  How.  (U.  S.)  400. 

The  conBtitution  specifies  the  qualifications  necessary  to  the  elective  fran- 
chise, and  one  duly  qualified  cannot  be  deprived  of  that  right  by  any  inferior 
tribunal. 

Silvey  v.  Lindsay,  107  N.  Y.  56;  13  N.  E.  444;  11  St  Rep.  186;  27  Week, 
Dig.  120,  Rev'g  42  Uun,  116;  6  St.  Rep.  157;  26  Week.  Dig.  68. 

b.  Whei-e  students  vote, 

1.  The  constitution, 

"For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have  gained  or 
lost  a  residence     .     .     .     while  a  student  of  any  seminary  of  learning.'' 
Constitution,  Art.  2,  §  3. 

Justice  Follett  in  a  dissenting  opinion  in  Matter  of  Garvey,  84  Hun,  611; 
66  St.  Rep.  1 ;  32  Supp.  689,  gives  the  history  of  the  section  just  quoted  from 
the  Constitution  of  1894.  It  first  became  a  law  of  this  state  in  1842.  (L. 
1842,  ch.  130,  art.  4,  §  21.)  Section  21,  slightly  changed,  was  carried  into 
the  Constitution  of  1846  and  was  left  unchanged  by  the  amendments  pro- 
posed by  the  convention  of  18G8  and  ratified  by  the  people  in  1869.  In  the 
convention  of  18G8  it  was  proposed  to  omit  the  words  "nor  while  a  student 
of  any  seminary  of  learning."  On  a  motion  to  continue  the  provision  in  the 
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Argued  before  Pabkeb^  C.  J.,  O'Brien^  Babtlbtt,  Haight, 
Vann,  and  Landon,  JJ. 

John  F.  Brennan,  for  appellants. 

John  C.  Davies,  Atiy.  Oen.,  for  respondents. 

Babtlett^  J.  The  petition  in  this  case  is  made  by  some  59 
ecclesiastical  students  at  St.  Joseph's  Seminary^  an  institution 
established  and  maintained  for  the  purpose  of  educating  young 
men  for  the  Boman  Catholic  priesthood,  which  is  located  in  the 
seventh  ward  of  the  city  of  Yonkers.  In  October,  1899,  the 
petitioners  sought  to  register  themselves  as  legal  voters  in  the 
seventh  ward,  but  registration  was  denied  by  the  board  of  in- 
spectors.    The  facts  in  this  case  are  undisputed,  and  as  follows : 

Acquisition  ob  Loss  of  VoTiiia  Rbsidbncb  bt  Studsmts^— contiauecl. 

debate  which  followed  (Vol.  1,  Proceedings  and  Debates,  568,  569)  the  senti- 
ment of  the  convention  was  fairly  represented  by  Delegate  Andrews,  soon 
aftr  Chief  Judge  of  the  Court  of  Appeals,  who  oonstructed  the  provision  as 
simply  determining  that  while  a  man  is  at  school,  the  fact  of  his  being  at 
schood  does  not  affect  the  question  of  his  residence  and  that  a  man  may  gain 
a  residence  while  a  student  at  a  college. 

Matter  of  Ward,  48  St.  Rep.  613;  20  Supp.  606;  29  Abb.  N.  C.  197. 

The  letter  and  spirit  of  the  constitution  contemplate  that  it,  will  be  well 
nigh  impossible  for  a  student  to  establish  a  reeidenoe  in  a  seminary  of  learn- 
ing. The  sojourn  of  the  student  is  assumed  to  be  temporary,  and  the  law 
preserves  to  him  his  former  residence  notwithstanding  his  absence  there- 
from. 

Matter  of  Garvey,  147  N.  Y.  117;  41  N.  E.  439;  partly  reversing  84  Hun, 
611;  6^  St.  Rep.  I;  32  Supp.  689. 

The  question  in  each  case  is  still  as  it  was  before  the  adoption  of  the  con- 
stitution, one  of  domicil  or  residence,  to  be  decided  upon  all  the  circum- 
stances of  the  case. 

Silvey  v.  Lindsay,  107  N.  Y.  65;  13  N.  E.  444;  11  St.  Rep.  185;  27  Week. 
Dig.  120;  reversing  42  Hun,  116;  5  St.  Rep.  157;  25  Week,  Dig.  68. 

The  provision  disqualifies  no  one;  confers  no  right  upon  anyone.  In  de- 
termiDing  the  voting  residence  it  simply  eliminates  from  consideration  the 
fact  of  presence  at  the  institution  named  or  included  within  its  terms. 

Id. 
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No  person  is  allowed  to  enter  or  remain  in  this  seminary  as  a 
student  nnless  he  intends  in  good  faith  to  become  a  Eoman  Cath- 
olic priest,  and  renounces  all  other  residences  or  homes  save  that 
of  the  seminary  itself,  and  upon  his  admission  to  the  priest- 
hood he  continues  in  the  seminary  until  assigned  elsewhere  by 
his  ecclesiastical  superiors.  It  is  insisted  by  the  appellants 
that  this  case  is  differentiated  from  the  cases  heretofore  decided 
by  this  court  in  regard  to  students  temporarily  residing  in  col- 
leges and  seminaries  of  leami^  for  a  definite  period  of  time, 
pursuing  a  certain  course  of  study.  We  agree  with  the  conclu- 
sion reached  by  the  courts  below,  that  there  is  nothing  in  this 
case  that  takes  it  out  of  the  general  rule  laid  down  by  this  court 

AcQUiSTioN  OB  Loss  OF  VOTIKG  Rbsidkncb  bt  BTUDBNTB^^ontianed. 

The  provision  of  the  constitutioii  is  aimed  at  the  participation  of  an  un- 
concerned body  of  men  in  the  control  through  the  baJlot-box  of  municipal 
affairs  in  whose  further  conduct  they  have  no  interest  and  from  the  mis- 
management of  which  by  the  officers  their  ballots  might  eleet  they  sustain 
no  injury. 

Id. 

2.  What  determines  voting  residence. 

When  young  men  come  from  their  fathers'  or  mothers'  homes,  or  from  the 
homes  of  their  friends  or  relatives,  and  so  have  other  places  to  which  they 
return  in  vacation  or  at  the  end  of  the  collegiate  term,  they  do  not  gain  a 
residence. 

Matter  of  Ward,  48  St.  Rep.  613;  20  Supp.  606;  29  Abb.  N.  G.  197. 

The  intention  to  change  legal  residence  is  not  alone  sufficient.  It  must 
exist,  but  must  concur  with  and  be  manifested  by  resultant  acts  which  are 
independent  of  the  presence  as  a  student  in  the  new  locality. 

Matter  of  Goodman,  146  N.  Y.  284;  40  N.  E.  769. 

Matter  of  Garvey,  147  N.  Y.  117;  41  N.  E.  439;  partly  rev'g  84  Hun,  611; 
66  St.  Hep.  1 ;  32  Supp.  589. 

The  rule  laid  down  in  the  Goodman  case  should  be  rigidly  enforced  or  the 
constitutional  provision  will  be  nullified. 

Matter  of  Garvey,  147  N.  Y.  117;  41  N.  E.  439;  partly  rev'g  84  Hun,  611; 
66  St  Hep.  1 ;  .32  Supp.  689. 

Presumably  rooms  in  a  seminary  rented  to  students  are  to  be  occupied 
only  during  the  prescribed  period  of  study,  and  not  permanently  as  a  resi- 
dence. 

Matter  of  Goodman,  146  N.  Y.  284;  40  N.  E.  769. 
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in  a  number  of  decisions.  It  does  not  change  the  situation  that 
a  student  enters  a  seminary,  to  be  educated  for  a  certain  calling, 
and  to  remain  there  after  graduation  until  assigned  to  duty,  in- 
stead of  a  fised  course  of  four  years,  as  is  usual  in  institutions 
of  learning.  The  constitution  of  this  state  provides  in  part 
(article  2,  §  3)  as  follows :  "For  the  purpose  of  voting,  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a  residence  .  .  . 
while  a  student  of  any  seminary  of  learning.  .  .  .*'  The 
plain  reading  of  the  constitution  is  that  a  sojourn  in  a  seminary 
of  learning  has  no  effect  whatever,  one  way  or  the  other,  on  the 
question  of  legal  residence  for  the  purpose  of  voting.  In  Ee 
Goodman,  146  N.  Y.  284,  40  N.  E.  769,  it  was  held  that  where 
a  person  residing  in  one  election  district  of  a  city  removes  to, 
takes,  and  occupies  a  room  in  a  seminary  of  learning  in  aAOther 
district  as  a  student,  and  not  permanently  as  a  residence,  he 
neither  loses  his  former  residence,  nor  gains  a  new  residence  in 
the  seminary  district  by  the  removal,  and  is  entitled  to  vote  in 
the  former  district,  not  the  latter.  Judge  Finch,  in  writing  the 
opinion  of  the  court,  among  other  things  said :  "This  construc- 
tion  obeys  literally  the   constitutional   mandate,  and  does  not 

Acquisition  or  Lobs  of  Voting  Rebidenob  bt  Students,— continued. 

A  voter  may  change  his  legal  residence  into  a  new  district  in  spite  of  the 
/act  that  he  becomes  a  student  in  an  institution  of  learning  therein. 
Id. 

Barry,  a  student  in  a  theological  seminary,  was  held  to  have  changed  his 
legal  residence  from  Warrentown,  Va.,  to  New  York  City,  the  court  follow- 
ing the  rule  prescribed  in  the  Goodman  case.  On  entering  the  seminary 
Barry  wrote  to  the  registrar  of  his  old  home,  notifying  him  that  he  had 
changed  his  residence  to  New  York  and  requesting  him  to  take  his  name  off 
the  list  of  registered  voters.  On  the  same  day  he  also  wrote  Bishop  Potter, 
of  New  York  City,  stating  that  it  was  his  intention  to  assume  residence 
legal,  ecclesiastical  and  actual  in  the  New  York  diocese  and  asking  that  he 
be  received  as  a  postulant. 

Matter  of  Garvey,  147  N.  Y.  117;  41  N.  E.  439;  partly  rev*g  84  Hun,  611; 
66  St.  Rep.  1 ;  32  Supp.  089. 

The  fact  that  a  student,  while  rooming  at  a  seminary,  is  engaged  in  the 
business  of  book-selling  and  is  a  lay  reader  and  is  not  obliged  to  give  up 
his  seminary  room  at  the  end  of  his  course  and  that  he  intends  to  take  up 
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necessarily  disfranchise  a  single  citizen.  It  merely  recognizee 
and  applies  the  admitted  truth,  acted  upon  at  every  election, 
that  the  voting  residence  may  be  in  one  place  and  the  actual 
abode  in  another.  Usually,  perhaps  always,  the  voting  resi- 
dence remains  unchanged  until  a  new  residence  is  actually  ac- 
quired, but  there  can  be  no  such  acquisition  merely  by  an  abode 
as  a  student  in  an  institution  of  learning.  Something  else,  be- 
yond that  fact  and  wholly  independent  of  it,  must  occur  to  effect 
the  change.  The  intention  to  change  is  not  alone  sufficient. 
It  must  exist,  but  must  concur  with,  and  be  manifested  by,  re- 
sultant acts,  which  are  independent  of  the  presence  as  a  student 
in  the  new  locality."  This  case  was  followed  in  Ke  Garvey,  147 
K  Y.  117,  119 ;  41  N.  E.  439.  The  case  of  Silvey  v.  Lindsay, 
107  N.  Y.  55 ;  13  N.  E.  444,  while  dealing  with  the  soldiers' 
home  at  Bath,  in  this  state,  was  decided  under  the  same  section 
of  the  constitution  now  considered,  which  deals  not  only  with  in- 
stitutions of  learning,  but  also  almshouses  or  other  asylums 
where  persons  are  supported  at  public  expense.  The  court  said : 
"The  plaintiff's  vote  was  rejected  upon  the  sole  ground  that  he 

Acquisition  ob  Lobs  of  Voting  Rebidencb  bt  Studbktb, — cootiDued 

his  residence  in  the  seminary,  is  not  sufficient  to  gain  a  new  voting  residence. 
Selling  books  and  lay  reading  are  incidental  to  his  course  as  a  student. 
Id. 

In  the  Ward  case  cited  above,  the  court  lays  down  a  somewhat  broader 
rule  than  that  given  in  the  Gk>odman  case,  holding  that  whatever  might  be 
the  purpose  of  students  in  leaving  their  former  homes,  when  they  had  done 
so  with  the  intention  of  never  returning,  their  residence  there  ended  and 
Uiey  can  then  claim  a  new  residence  under  the  constitutional  provision. 

Where  a  studetit  is  married  and  is  keeping  house  in  his  college  town  and 
has  abandoned  his  former  home,  he  gains  a  new  voting  residence.  The  same 
ruling  is  made  in  the  case  of  another  student,  who  had  an  insurance  busi- 
ness aside  from  his  college  studies,  and  in  the  case  of  a  third  student  who 
occupied  bis  spare  time  as  a  printer,  both  having  abandoned  their  former 
residences. 

Matter  of  AVard,  48  St.  R.  613;  20  Supp.  006;  29  Abb.  N.  C.  197. 

It  is  immaterial  that  students  receive  pecuniary  assistance  from  the  in 
■titution  of  learning. 
Id. 
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was  not  a  resident  of  Bath.  .  .  .  His  only  intention  in  go- 
ing to  Bath  wafi  to  be  an  inmate  of  the  home,  and  it  was  only  as 
such  inmate  that  his  residency  was  to  be  continued.  He  was 
not  there  as  a  citizen  changing  his  residence,  but  as  an  object  of 
well-bestowed  and  desen-nng  charity.  He  continues  there  with 
the  intention  of  making  his  residence  in  the  institution,  so  long, 
he  says,  'as  I  shall  be  permitted  to  remain  an  inmate.'  "  This 
court  held,  notwithstanding  the  fact  that  his  sojourn  was  in- 
definite, he  could  not  acquire  the  right  to  vote  by  reason  of  his 
residence  in  the  home.  A  person  who  is  a  legally  qualified 
voter  may  leave  his  home  in  any  part  of  the  state,  and  enter  an 
institution  of  learning  as  a  student  By  this  act  he  does  not  lose 
his  residence  for  the  purpose  of  voting  at  the  place  from  whence 
he  came.  The  fact  that  he  is  enrolled  as  a  student  in  an  insti- 
tution of  learning  has  no  effect  whatever  upon  his  residence  for 
the  purpose  of  voting.  He  could,  if  he  chose,  acquire  a  resi- 
dence at  the  place  where  the  seminary  is  located,  but  this  would 
have  to  be  established  by  acts  entirely  distinct  from  his  resi- 
dence therein.  The  mere  intention  to  change  his  residence 
would  not  suffice.  In  the  case  at  bar  no  acts  which  are  distinct 
and  independent  of  the  presence  of  the  petitioners  in  St.  Jo- 
seph's Seminary  are  disclosed.  The  order  Appealed  from  should 
be  affirmed,  with  costs. 
All  concur. 
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SKINNEE  V.  ALLISON  et  dL 

[64  App.  Div.  47;  100  8t.  Bep.  288:  66  Bupp.  288.] 
{Supreme  Court,  Appellate  Diwsian,  Beoond  Department.    October  5, 1900,) 

1.  COTESXASTB    BETWEEN    ADJOUdSQ    LaNDOWNEBS — COITSTBUOTION — BuiLD- 
INO  KESTBIOTIOZiS. 

A  oovenant  between  adjoining  landowners  that  one  should  not  erect  a 
house  within  13  feet  of  the  line,  but  might  extend  a  porch  to  within  3 
feet,  is  violated  by  the  extension  of  a  gable  of  the  second  story  of  the 
house  over  a  portion  of  the  13  feet,  notwithstanding  the  erection  of  a 
porch  beneath  it;  and^the  other  party  is  entitled  to  recover  at  least 
nominal  damages  for  the  breach. 

2.  Appeal — ^REVEBSAii — ^Nouinal  Damages. 
The  rule  that  a  new  trial  will  not  be  granted  to  a  plaintiff  where,  upon 


Note. — ^Revebsal  Wren  Appellant  Entitled  to  only  Nominal  Damages. 

V 

a.  In  general. 

b.  In  penal  aotiona. 

c.  Verdict  against  evidence. 

d.  Misdirection  of  jury. 

e.  In  vexatious  action, 

f.  Where  judgment  carries  costs 

g.  Property  rights  involved. 


a.  In  general. 

The  general  rule  is  well  established  that,  when  the  appellant  is  entitled 
to  nominal  damages  only,  the  judgment  will  not  be  reversed. 

Throckmorton  v.  Evening  Post  Publishing  Co.,  35  App.  Div.  396;  88  St. 
Rep.  887 ;  54  Supp.  887. 

Rambaut  v.  Irving  National  Bank,  42  App.  Div.  143;  92  St.  Rep.  1056; 
68  Supp.  1050. 

Mclntyre  v.  N.  Y.  Central  R.  R.  Co.,  43  Barb.  532. 

Reading  v.  Gray,  37  Super.  79. 
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the  entire  case,  it  appears  that  he  ia  entitled  to  reoover  nominal  dam- 
ages only,  does  not  apply  where  an  allowance  of  nominal  damages  is 
necessary  to  protect  his  property  interest!,  as  by  preserving  his  future 
rights  under  a  covenant. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Elizabeth  Skinner  against  Elsie  J.  Allison,  im- 
pleaded with  Samuel  B.  Haines.  Appeal  by  plaintiff  from  a 
judgment  of  the  supreme  court  in  favor  of  the  defendant  Alii* 
son  after  a  trial  at  special  term.     Reversed, 

Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Woodwabd, 
IIiRSCHBEBO,  and  Jenks.  J  J. 


REVERSAL  When  Appellant  ENTrrLsD  to  onlt  Nominal  Damages,^ 

continued. 


But  a  new  trial  will  be  granted  in  an  action  for  breach  of  a  covenant  in  a 
deed,  although  plaintiff  cannot,  in  any  event,  recover  more  than  nominal 
damages,  where  the  trivial  nature  of  the  claim  is  not  clear  and  unquestion- 
able. 

McCarty  v.  Leggett,  3  Hill,  134. 

In  Thomfton-Houaton  Electric  Co.  of  N.  T.  v.  Durant  Land  Improvement 
Co.,  144  N.  Y.  34;  39  N.  E.  7,  the  court  said,  "The  right  to  nominal  dam- 
ages, wher^  the  right  thereto  haa  been  improperly  denied,  may  not  require 
a  reversal  of  a  judgment  when  it  appears  that  on  a  new  trial  only  nominal 
damages  could  be  recovered.  If  the  refusal  to  award  them  did  not  influence 
the  question  of  costs,  and  the  judgment  would  not  constitute  an  estoppel  in 
respect  to  other  interests,  the  party  whose  strict  right  was  denied  migbt 
not  be  deemed  aggrieved,  and  the  judgment  would  not,  perhaps,  be  reversed 
merely  to  vindicate  a  barren  right." 

In  an  action  for  damages  for  breach  of  contract,  where  plaintiff,  at  the 
most,  is  entitled  to  only  nominal  damages,  judgment  for  defendant  entered 
on  the  report  of  a  referee,  dismissing  the  complaint  on  the  merits,  will  not 
be  reversed. 

Ellsler  v.  Brooks,  54  Super.  73. 

Devendorf  v.  Wert,  42  Barb.  227. 

Judgment  for  defendant  will  not  be  reversed  where  no  important  right  ii 
affected  thereby  and  plaintiff  proved  no  specific  damages  suffered  from  vio- 
lation of  a  contract. 

McConihe  v.  N.  Y.  &  Erie  R.  R.  Co.,  20  N.  Y.  495. 

In  an  action  for  waste,  wliere  the  jury  found  that  plaintiff  had  suffered 
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Totmsend  &  McClelland  (W.  J.  Townsend,  counsel)  y  for  ap- 
pellant. 

Oeorge  F.  Allison,  for  respondent. 

WixLABD  Babtlett,  J.  The  appellant  and  the  respondent 
own  adjoining  lands.  This  suit  is  brought  to  enforce  a  restrict- 
ive covenant,  which  forbids  the  erection  by  the  respondent  of  any 
house  within  13  feet  of  the  line  which  separates  her  premises 
from  those  of  the  appellant.  The  language  of  the  agreement  is 
as  follows: 

'The  party  of  the  second  part  further  oovenanta  not  to  erect  any  stable 
upon  said  premises,  nor  any  house  within  thirteen  feet  of  the  northerly  line 
of  the  property  hereby  conveyed,  but  a  porch  may  extend  to  a  distance  of 
three  feet  from  said  line." 

It  was  proved  upon  the  trial  that  the  respondent  has  erected 
a  house  upon  her  property,  which  is  so  constructed  that  the  gable 
end  of  the  second  story  projects  from  the  main  portion  of  the 

Rbyxbsal  When  AppBLLAirr  Entitlrd  to  oklt  Nokinal  Damaobs,— 

continued. 

oo  damage,  and  the  damages,  if  any,  were  nominal,  a  new  trial  will  not  be 
granted. 

Aberle  v.  Fajen,  42  Super.  217.  ' 

A  verdict  for  defendant  in  an  action  for  trespass  will  not  be  set  aside, 
v^here  plaintiff,  if  entitled  to  a  verdict,  can  recover  trifling  or  nominal  dam- 
ages only. 

Malin  v.  Brown,  3  Johns.  Gas.  506. 

Where  defendant  is  entitled  to  nominal  damages  only  on  his  counter- 
elaim  for  breach  of  a  covenant  in  a  deed,  a  new  trial  will  not  be  granted. 

Beading  v.  Gray,  37  Super.  79. 

Judgment  of  foreclosure  of  a  mortgage  will  not  be  reversed  where  defend- 
ant is  entitled  to  nominal  damages  only  on  his  ooimterclaim  for  breach  of 
an  agreement. 

Horton  v.  Childs,  37  St.  Rep.  637 ;  aff'd  41  St.  Rep.  185. 

A  deficiency  judgment  in  an  action  to  foreclose  a  mortgage  will  not  be  re- 
versed where  the  mortgagor's  damages  for  breach  of  the  mortgagee's  promise 
are  only  nominal. 

Soule  v.  Dixon,  17  St.  Rep.  360;  1  Supp.  697. 
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house  13  inches  over  the  restricted  strip  of  13  feet  The  erec- 
tion of  this  gable  was  plainly  a  violation  of  the  covenant.  It  is 
found  by  the  trial  judge  that  "said  overhang  is  fifteen  feet  from 
the  ground,  and  is  entirely  over  the  porch  which  the  respondent 
was  permitted  to  build  within  three  feet  of  the  premises  of  the 
appellant"  The  porch  has  been  constructed,  and  from  the 
photograph  in  evidence  it  appears  to  be  simply  an  uncovered 
platform  or  piazza  at  the  end  of  the  house,  with  three  stone  pil- 
lars, one  at  each  outer  comer  and  a  third  midway  between.  This 
porch  has  no  roof  or  top.  Inasmuch,  however,  as  the  encroach- 
ment consisting  of  the  projecting  gable  end  does  not  extend  be- 
yond the  limits  of  the  porch  which  I  have  described,  the  learned 
trial  judge  has  held  that  the  appellant  appears  to  have  suffered 

RuYBRSAL  When  Appellant  Entitled  to  only  Nominal  Damaobb,— 

continued. 

b.  In  penal  actions. 

The  general  rule  applies  also  in  penal  actions  and,  where  the  plaintiff  has 
not  sustained  more  than  nominal  damages,  and  seeks  to  recover  punitory 
damages,  a  verdict  for  the  defendant  will  not  be  set  aside  on  the  ground 
that  it  is  against  the  evidence. 

Chase  v.  Bassett,  15  Abb.  (N.  S.)  293. 

A  new  trial  will  not  be  granted  in  an  action  against  a  sheriff  for  an  es- 
cape, althoiigh  the  verdict  for  defendant  is  against  the  weight  of  evidence, 
where  the  sum  in  controversy  is  small,  and  the  evidence  as  to  the  damages 
contradictory. 

Feeter  v.  Whipple,  8  Johns.  369. 

In  an  action  for  a  penalty  in  a  special  agreement,  where  no  actual  dam- 
ages are  shown  and  plaintiff  is  entitled  to  recover  a  nominal  sum  only,  a  non- 
suit will  not  be  set  aside  and  a  new  trial  granted. 

Brantingham  v.  Fay,  1  Johns.  Cas.  256. 

Slander  is  in  the  nature  of  a  penal  pxrt^ion,  in  which,  though  the  jury  find 
for  the  defendant  against  the  weight  of  evidence,  a  new  trial  will  not  be 
granted,  where  the  controversy  is  very  trifling  in  its  nature,  or  contempti- 
ble in  amount. 

Ex  parte  Baily,  2  Cow.  479. 

c.  Verdict  agai^ist  evidenoe. 
A  new  trial  will  not  be  granted  to  plaintiff,  in  an  action  for  libel,  although 
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no  damage  by  reason  of  the  erection  of  the  gable  end,  and  has 
directed  judgment  in  favor  of  the  defendants,  with  costs  against 
the  plaintiff.  I  do  not  see  how  this  judgment  can  be  upheld. 
The  covenant  has  been  violated,  and  this  suffices  to  entitle  the 
plaintiff  to  nominal  damages,  at  least  I  agree  that  the  injury 
is  very  alight,  in  view  of  the  right  possessed  by  the  defendant 
Allison  to  build  out  the  porch,  and  that  there  was  no  case  for  a 
mandatory  injunction.  A  judgment  awarding  nominal  dam- 
ages in  favor  of  the  plaintiff,  however,  was  necessary  in  order 
to  preserve  her  rights  under  the  covenant,  and  enable  her  to 
prevent  other  possible  breaches  thereof  in  the  future;  such  as 
might  occur,  for  example,  if  the  respondent  removed  the  porch, 
and  yet  attempted  to  maintain  the  projecting  gable.     While  the 
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the  yerdict  for  defendant  is  against  the  weight  of  evidence,  where  the  proof 
would  have  warranted  a  verdict  for  plaintiff  for  nominal  damages  only. 
Rundell  v.  Butler,  10  Wend.  119. 

Judgment  will  not  be  reversed  for  erro)r  in  excluding  evidence  which,  if 
admitted,  would  not  have  entitled  defendant  to  recover  upon  l^s  counter- 
claim more  than  nominal  damages. 

Lyons  v.  Smith,  36  App.  Div.  627;  89  St.  Rep.  148;  55  Supp.  148. 

Judgment,  in  an  action  for  trespass  by  cattle  tried  in  a  justice's  court 
before  a  jury,  will  not  be  reversed  on  appeal,  merely  to  enable  plaintiff  to 
recover  nominal  damages,  although  the  verdict  may  be  against  the  evidence. 
Phillips  V.  Covcll,  79  Hun,  210;  61  St.  Rep.  156;  29  Supp.  613. 

• 

d.  Misdirection  of  jury, 

A  new  trial  will  not  be  granted,  where  the  damages  are  trifling,  merely 
for  the  misdirection  of  the  judge. 
Hyatt  V.  Wood,  3  Johns.  239. 

A  new  trial  will  not  be  granted  to  enable  plaintiff  to  recover  nominal  dam- 
ages, although  the  judge  made  erroneous  rulings  upon  the  trial. 
Nolan  v.  Harris,  52  How.  Pr.  409. 

A  new  trial  will  not  be  granted,  although  an  error  has  been  committed 
in  the  charge,  where  it  is  apparent  from  the  whole  case  that  plaintiff  can 
in  no  event  recover  more  than  nominal  damages. 

Hopkins  v.  Grinncll,  28  Barb.  533. 
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general  rule  is  well  established  that  a  new  trial  will  not  be  grant- 
ed to  a  plaintiff  where,  upon  the  entire  case,  it  appears  that  ha 
is  entitled  to  nominal  damages  only,  it  is  equally  well  settled 
that  this  rule  does  not  apply  where  an  allowance  of  nominal  dam- 
ages is  necessary  to  protect  a  property  interest  of  the  plaintiff. 
1  Sedg.  Dam.  (8th  ed.)  §  109;  Herrick  v.  Stover,  6  Wend.  580; 
Ely  V.  Parsons,  55  Conn.  83,  101 ;  10  Atl.  499 ;  Moore  v.  K  T. 
Elevated  Kailroad  Co.  4'Misc.  132;  63  St.  Rep.  169;  23  Supp. 
803 ;  30  Abb.  N.  C.  306.  While,  upon  the  evidence  in  this 
record,  I  should  have  been  quite  content  with  a  disposition  of 
the  case  limiting  the  plaintiff's  recovery  to  a  nominal  sum  only, 
it  is  so  clear  that  she  was  entitled  to  that  relief  for  the  adequate 
protection  of  her  property  rights  under  the  covenant  that  I  tibink 
we  are  bound  to  grant  a  new  trial. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the 
final  award  of  costs.     All  concur. 
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A  judgment  will  not  be  reversed  in  order  to  give  plaintiff  nominal  dam- 
ages, although  the  court  made  use  of  expresaSons  which  may  have  misled 
the  jury  a^d  induced  them  to  render  a  verdict  for  defendant. 

Throckmorton  v.  Evening  Post  Publishing  Co.,  36  App,  Div.  ?96;  88  St. 
Rep.  887 ;  54  Supp.  887. 

e.  In  vexatious  action. 

Where  the  object  of  the  plaintiff  is  merely  to  get  c^sts,  and  to  vex  the  de- 
fendant, a  judgment  for  defendant  will  not  be  reversed. 
Stephens  v.  Wider,  32  N.  Y.  351. 

Judgment  will  not  be  reversed,  in  an  actiqp  for  trespaas,  although  the 
verdict  is  contrary  to  the  evidence,  where  plaintiff  is  entitled  to  nominal 
damages  only,  and  the  injury  is  trivial,  and  the  suit  is  merely  for  costs,  and 
to  vex  the  defendant. 

Cady  y.  Fairchild,  18  Johns.  120. 

But,  a  new  trial  \vi11  be  granted,  where  the  admitted  acts  of  defendant 
are  such  that  plaintiff'^  action  should  not  be  called  vexatious,  and  the  ver- 
iict  in  favor  of  defendant  is  groundless. 

Smith  V.  Bingham,  29  St.  Rep.  012;  9  Supp.  97. 

In  an  action  for  libel,  where  the  only  question  involved  is  one  of  ooata^ 
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a  new  trial  will  not  be  granted  because  the  jury  haa  rendered  a  verdict  fox 
defendant  instead  of  one  of  nominal  damages  for  plaintiff. 

Funk  V.  Evening  Post  Publishing  Co.,  76  Hun,  497;  69  St.  Rep.  333;  27 
6upp.  1089,  Aff'd  152  N.  Y.  619;  46  N.  E.  292. 

f .  Where  judgment  carries  coats. 

Th9T9  are  two  exceptions  to  the  general  rule  st&ted  above;  first,  if  nomi- 
nal damages  will  entitle  the  party  to  whom  they  should  have  been  awarded 
to  costs,  a  Judgment  for  the  adverse  party  must  be  reversed. 

Moore  v.  K.  Y.  Elevated  By.  Co.,  4  Misc.  132;  53  St.  Rep.  169;  23  Supp. 
863 ;  30  Abb.  N.  C.  306. 

Where  the  jury  found  a  verdict  for  plaintiff,  but  failed  to  find  any  dam- 
ages for  the  detention  of  personal  property  by  defendant,  a  judgment  for 
defendant  for  costs  was  reversed,  because  plaintiff  was  entitled  to  recover 
at  least  nominal  damages  which  would  excuse  him  from  payment  of  costs 
to  defendant. 

Von  Schoening  v.  Buchanan,  14  Abb.  Pr.  185. 

g.  Property  rights  involved. 

The  other  exception  to  the  general  rule  is,  that,  where  a  principle,  or  a 
property  right,  or  its  extent  is  involved,  a  new  trial  will  be  granted  although 
the  appellant  may  be  entitled  to  nominal  damages  only. 

Moore  v.  N.  Y.  Elevated  Ry.  Co.,  4  Misc.  132;  53  St.  Rep.  169;  23  Supp. 
863 ;  30  Abb.  N.  C.  306. 

Where  the  object  of  the  action  is  not  merely  to  recover  such  damage  as 
the  plaintiff  may  have  sustained,  but  is  also  to  determine  the  extent  of  his 
right  to  property  acquired  for  a  private  way,  a  judgment,  if  erroneous,  will 
be  reversed,  though  plaintiff  is  entitled  to  nominal  damages  only. 

Herrick  v.  Stover,  5  Wend.  580. 

Trespass  upon  plaintiff's  land  and  taking  a  oow  therefrom  is  an  invasion 
of  a  property  right  that  justifies  a  reversal  of  a  judgment  for  defendant 
which  is  ooncededly  against  the  law  and  evidence. 

Searles  v.  Cronk,  38  How.  Pr.  320. 

In  an  action  for  damages  for  an  unlawful  entry  upcm  his  land  brought 
for  the  purpose  of  trying  the  extent  of  defendant's  right  under  an  easement, 
plaintiff,  although  he  proved  no  damages,  is  entitled  to  a  verdict  for  nominal 
damages,  and  a  judgment  for  defendant  will  be  reversed. 

Dixon  V.  Clow,  24  Wend.  188. 

An  act  of  dominion  wrongfully  exercised  over  plaintiff's  property,  by  en- 
croaching upon  and  obstructing  an  easement,  entitles  plaintiff  to  nominal 
TIIL  N.  Y.  A.  C.  11 
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damageB,  and  a  judgxneikt  for  defendant  muat  be  reversed  and  a  new  trial 
granted. 
Lyon  V.  Kramer,  24  Hun,  231. 

Judgment  for  defendant  will  be  reversed  and  a  new  trial  granted  in  an 
action  for  damages  for  the  alleged  diversion  of  the  waters  of  a  stream,  where 
plaintiff's  right  to  recover  nominal  damages  is  substantial  and  confirms  his 
right  to  the  beneficial  use  of  the  water,  and,  if  withheld,  might  tend  to  im* 
peach  or  destroy  his  title  by  adverse  user. 

N.  Y.  Rubber  Co.  v.  Rothery,  132  N.  Y.  293 ;  30  N.  B.  841. 


WHAN  et  d.  V.  STEINGOTTER 

[54  App.  Div.  8S;  100  St.  Rep,  289;  66  8upp.  289.] 
{Supreme  Court,  Appellate  Division,  Second  Department.    October  5, 1900.) 

BOUNDARIEB — ^PbAOTIO.U^  LOCATION  OF  LOT. 

Where  a  lot  was  conveyed  by  a  deed  conveying  a  frontage  of  40  feet,  and 
houses  of  20  feet  frontage  were  built  thereon,  and  one  house  and  lot 
described  as  20  feet  in  width  was  sold  and  conveyed  to  plaintiff,  who 
entered  into  possession,  there  was  a  practical  location  of  the  property 
conveyed,  which  established  the  boundaries  of  the  lot,  although  the 
boundaries  had  not  been  established  20  years;  and  the  plaintiff  could 
not  recover  a  strip  of  land  2  inches  wide  adjacent  thereto,  of  which  he 

Note. — Practical  Location. 

a.  In  general, 

b.  Agreement, 

c.  Acquiescence, 

d.  Estoppel. 


In  general. 


The  doctrine  as  to  the  practical  location  of  a  boundary  line  is  well  set- 
tled in  the  courts.  It  was  adopted  as  a  rale  of  repose  with  a  view  of  quiet- 
ing titles,  and  rests  upon  the  same  ground  as  the  statute  in  reference  to  ad- 
verse possession  which  has  continued  for  a  period  of  tventy  years.  It 
applies  not  only  to  cases  of  disputed  boundary,  but  to  those  as  to  which 
there  en n  be  no  real  question. 

Sherman  v.  Kane,  80  N.  Y.  57. 
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did  not  have  yinble  poesesBion,  by  showing  a  mistake  in  the  standard 
of  measurements  hj  which  his  lot  was  located,  it  being  actually  20  feet 
in  width.  % 

« 

Appeal  from  trial  term,  Kings  county. 

Ejectment  by  Sarah  Whan  and  another  against  Phillip  Stein- 
gotter.  From  a  judgment  in  favor  of  the  defendant,  the  plain- 
tiffs appeal.     Affirmed. 

Argued  before  Goodrich^  P.  J.,  and  Babtlstt^  Woodwabd, 
HiBSOHBEBO^  and  Jenks^  J  J. 

John  T,  Canavan,  for  appellants. 

Robert  H.  Boy,  for  respondent. 

Goodrich,  P.  J.  The  action  is  in  ejectment  for  a  strip  of 
land  2  inches  wide  and  100  feet  in  depth,  lying  on  the  north- 

Practical  Locatiow, — continued. 

The  doctrine  was  originally  derived  from  a  long  acquiescence  by  the  par- 
ties in  a  line  known  and  understood  between  them,  for  such  a  period  of  time 
as  to  be  identical  with  "time  immemoriar*  or  "time  out  of  memory." 

Hubbell  V.  McCulloch,  47  Barb.  287. 

A  finding  of  a  boundary  line  by  practical  location  is  not  warranted  where 
there  never  was  a  fence  on  such  line,  there  has  been  no  improvement  or  cul- 
tivation on  the  side  of  the  party  asserting  it  near  or  up  to  the  line,  and 
until  recently  the  land  on  both  sides  was  wild  and  covered  with  timber. 

Jamison  ▼.  Cornell,  5  T.  &  C.  628. 

Practical  location  of  a  boundary  line  is  not  established,  where  a  dispute 
having  arisen  between  adjoining  owners  as  to  their  boundary,  one  of  them 
took  possession  of  the  strip  in  dispute,  claiming  title,  disputed  the  right  of 
the  other  to  enter  thereon  and  built  upon  it,  which  acts  did  not  extend  over 
a  period  of  twenty  years. 

Hinkley  v.  Grouse,  126  N.  Y.  730;  26  N.  B.  452. 

A  fence  dividing  land  used  for  different  purposes  will  be  held  to  be  a 
boundary  line  between  adjoining  owners,  where  the  former  owner  of  the 
whole  tract  conveyed  all  of  it  "excepting  therefrom  137  feet  front  and  rear 
.  .  .  being  the  piece  of  land  occupied  as  a  garden,"  and  put  the  grantee 
in  possession  of  all  of  the  premises  on  the  side  of  the  fence  not  usod  as  a 
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westerly  side  of  Putnam  avenue,  between  Bushwick  avenue  and 
Broadway,  in  the  borough  of  Brooklyn.  The  block  in  question 
was  a  part  of  the  old  Suydam  farm,  upon  the  partition  of  which 
the  block  was  conveyed  to  Abraham  Suydam,  in  1880.  The  de- 
scription in  this  partition  deed  stated  the  length  of  the  block  to 
be  550  feet  The  actual  length,  according  to  the  legal  standard 
of  measurement,  was  550  feet  6%  inches.  In  1887,  Suydam 
conveyed  to  Brower  a  portion  of  the  premises,  extending  from 
Bushwick  avenue  450  feet  southwesterly  along  Putnam  avenue. 
In  1888  Brower  conveyed  to  Walker  premises  40  by  100  feet 
on  the  northwesterly  side  of  Putnam  avenue,  beghming  130 
feet  southwesterly  from  Bushwick  avenue,  upon  which  Walker 
erected  two  houses,  each  20  feet  in  width.  In  1889  Walker  con- 
veyed to  the  plaintiff  William  Whan  the  northerly  lot,  described 
as  beginning  130  feet  southwesterly  from  the  comer  of  Putnam 

PaACTiOAL  Location,— oontinaed. 

garden,  Bubnequentlj  oonvejing  the  balance  to  another,  although  the  latter^i 
premiBes  aa  restricted  by  such  fence  lacks  several  feet  of  being  137  feet  in 
the  rear. 

Harris  T.  Oakley,  130  N.  Y.  1 ;  2S  N.  E.  630. 

The  declarations,  as  well  as  the  acts  of  the  parties,  are  oompetent  evi- 
dence upon  the  question  of  practical  location. 
Dibble  v.  Rogers,  13  Wend.  536. 

b.  Agre6rMi%t, 

When  a  disputed  or  uncertain  line  is  fixed  and  adopted  by  agreement  oi 
the  adjoining  owners,  it  iB  binding  upon  them  and  those  clainiing  under 
them. 

Vosburgh  v.  Teator,  32  N.  Y.  561. 

This  is  not  binding  by  way  of  transfer  of  title,  but  by  way  of  estoppel 
Id. 

And  it  is  no  objection  that  the  agreement  by  whieh  a  disputed  boundary 
is  settled  and  established  is  oral. 
Williams  v.  Montgomery,  16  Hun,  60. 
Vosburgh  v.  Teator,  32  N.  Y.  661. 

And  such  parol  agreement  as  to  boundary  line  may  be  i/iodifled  by  a  sub- 
sequent parol  agreement. 
Jackson  v.  Dyslins:.  2  Caines    IPA. 
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and  Bushwick  avenues,  and  20  feet  in  width ;  and  Whan  subse- 
quently conveyed  an  undivided  half  interest  to  the  plaintiff 
Sarah.  In  1893,  Brower,  formerly  the  owner  of  the  460  feet 
on  Putnam  avenue,  conveyed  to  the  defendant  an  irregular  plot 
at  the  comer  of  Bushwick  and  Putnam  avenues,  the  easterly 
line  of  which  ran  along  Putnam  avenue  a  distance  of  130  feet 
from  the  comer,  and  thence  northwesterly  100  feet,  parallel  to 
Bushwick  avenue.  The  northeasterly  line  of  the  plaintiffs' 
house  as  erected  is  in  fact  130  feet  2  inches  southwest  of  Bush- 
wick avenue,  while  the  defendant  has  title,  according  to  the  de- 
scription in  his  deed,  to  130  feet.  The  intermediate  two-inch 
strip  is  the  subject  of  this  litigation.  The  court  held  that  the 
plaintiffs  had  no  cause  of  action,  and  dismissed  the  complaint. 
From  the  judgment  entered  thereon  the  plaintiffs  appeal. 

After  the  defendant  obtained  his  conveyance,  he  commenced 
to  erect  upon  the  premises  a  brick  building,  using  as  the  south- 
westerly boimdary  a  line  130  feet  2  inches  from  the  comer.  Im- 

Practical  Location,— continued. 

But  where  the  true  boundary  line  can  be  ascertained  from  the  description 
in  the  deed,  a  party  who  would  substitute  for  that  another  fixed  by  parol 
agreement  must  show  that  the  substituted  line  has  been  located  and  acqui- 
esced in  for  at  least  twenty  years. 

Buchanan  y.  Ashdown^  71  Hun,  327;  65  St  Rep.  47;  24  Supp.  1122. 

A  line  fixed  as  a  boundary  between  the  premises  of  a  grantor  and  those 
conveyed  by  him,  although  not  in  accordance  with  the  deed  by  reason  of  a 
mistake  in  the  surveyor's  measurements,  will  nevertheless  be  held  the 
boundary  line,  where  the  parties  built  a  division  fence  on  such  line  and  they 
and  their  grantees  occupied  and  cultivated  the  land  up  to  the  fence  on  their 
respective  sides,  claiming  to  own  to  the  fence  and  no  further,  for  over  40 
years. 

Baldwin  v.  Brown,  16  N.  Y.  369. 

And  where  a  division  fence  has  been  in  existence  and  acquiesced  in  by  the 
adjoining  owners  as  on  their  boundary  for  more  than  40  years,  the  law 
will  determine  the  line  of  such  fence  to  be  the  true  line,  notwithstanding 
the  fact  that  the  fence  was  originally  built  under  an  agreement  that  it  was 
to  be  altered  at  some  future  time,  in  case  it  should  be  found,  upon  actual 
survey,  not  to  be  on  the  true  line. 

Pivson  V.  Mosher,  30  Barb.  81. 
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mediately  upon  the  commencement  of  the  work  a  dispute  arose 
between  the  parties  as  to  ownership  of  the  strip,  the  plaintifii 
claiming  to  own  the  two-inch  strip  north  of  their  northerly  wall 
over  some  part  of  which  some  of  their  clapboards  and  other  parti 
of  their  northerly  wall  extended.  The  defendant  claimed  that, 
althoTigh  his  deed  conveyed  a  lot  180  feet  along  Putnam  avenue, 
he  took  under  it  180  feet  and  2  inches.  If  this  were  a  contro* 
versy  between  the  defendant's  grantor  and  the  defendant,  such 
a  contention  would  have  weight,  but  the  rights  of  the  plaintiffs 
and  the  defendant  must  stand  upon  a  different  plane.  Whes 
the  plaintiff  William  took  his  deed,  the  house  was  already  con- 
structed, and  was  20  feet  wide.  There  had  been  a  practical  lo- 
cation of  the  20  feet  which  the  deed  purported  to  convey.  The 
plaintiffs,  hiaving  accepted  and  being  possessed  of  a  house  and 
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But  where  the  true  division  line  can  be  readily  ascertained,  in  order  that 
a  practical  location  different  therefrom  be  upheld,  it  must  be  clearly  shown 
that  the  adjoining  owners,  in  good  faith,  agreed  upon  such  last  named  line 
as  their  boundary. 

Adams  v.  Rockwell,  16  Wend.  285. 

Williams  ▼.  Montgomery,  16  Hun,  50. 

Where  an  actual  settlement  of  a  boundary  line  has  been  made  between  ad- 
Joining  owners,  and  they  have  acquiesced  in  such  location  for  a  oonaiderable 
period  of  time,  the  boundary  thus  established  shall  be  conclusive  as  to  such 
persons  and  all  persons  claiming  under  them,  notwithstanding  the  fact  that 
20  years  have  not  elapsed  since  such  settlement  was  made. 

Decker  v.  Honer,  4  Alb.  L.  J.  316. 

Williams  v.  Montgomery,  16  Hun,  60. 

Where  parties,  claiming  lands  under  di^erent  patents,  had  nearly  twenty 
years  back  caused  a  new  survey  to  be  made,  and  had  agreed  that  the  line  so 
run  should  constitute  the  true  boundary  line  between  them,  and  afterwards 
repeatedly  acquiesced  in  such  line,  it  cannot  be  questioned,  all^ougk  erro- 
neous. 

Jackson  v.  Van  Corlaer,  11  Johns.  123. 

So  practical  location  is  shown  where  directly  after  the  adjoining  owners 
received  their  deeds  they  had  a  survey  made  and  trees  marked,  which  line 
was  acquiesced  in  by  them,  and  the  subsequent  owners  for  more  than  50 
years. 

Ratcliff  V.  Gray,  3  Keyes,  510. 
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lot  20  feet  in  width,  suffer  no  injustice  by  the  decision  of  the 
trial  term.  It  is  true  that  the  mere  existence  of  a  boundary 
line  must  continue  20  years  before  such  existence  alone  will 
make  out  a  practical  location  in  law,  and  that  a  mere  acquies- 
cence by  the  owner  of  land  in  the  possession  of  another  for  less 
than  20  years  under  claim  of  title  does  not  deprive  the  owner 
of  his  land,  or  estop  him  from  asserting  his  title.  HinUey  v. 
Grouse,  125  N.  Y.  780;  26  N.  E.  452,  and  cases  cited.  But 
that  does  not  affect  the  case  at  bar.  The  possession  of  the  plain- 
tiffs was  of  the  house  and  lot  as  erected,  and  there  is  nothing  in 
such  possession  which  covers  the  two-inch  strip  in  question,  of 
which  there  was  no  visible  occupation.  It  is,  perhaps,  wise  to 
add,  as  matter  of  explanation,  that  the  difficulty  arises  from  the 
fact  stated  on  the  trial  by  the  plaintiffs*  counsel,  and  not  dis- 

PBAcnoAL  LooATiON,— continued. 

Likewise  where  two  adjoining  owners  of  land  a^eed  on  a  division  line 
between  them,  and  held  and  occupied  accordingly  for  29  or  30  years,  they 
are  concluded,  and  the  line  cannot  be  queetioned  by  either  party,  though  it 
be  not  according  to  their  title. 

Jackson  V.  Hubble,  1  Cow.  G13. 

The  center  line  of  a  wall  may  become  a  boundary  line  by  practical  loca- 
tion, and  such  icf  the  result  where  adjoining  owners  agreed  that  a  wall,  about 
to  be  constructed,  should  be  a  party-wall  and  the  center  thereof  their  bound- 
ary line,  which  division  line  was  acquiesced  in  by  such  owners  and  their 
grantees  for  a  period  of  about  75  years. 

National  Commercial  Bank  of  Albany  v.  Gray,  71  Hun,  295;  54  St.  Rep. 
737 ;  24  Supp.  997. 

So  a  boundary  line,  fixed  by  arbitration,  is  conclusive  as  between  the  par- 
ties, and  those  claiming  under  them. 

Kennedy  v.  Farley,  82  Hun,  227;  63  St  Rep.  692;  31  Supp.  274. 

A  line  fixed  by  an  erroneous  survey,  but  believed  by  both  parties  to  be  cor- 
rect, neither  party  asking  the  other  to  do  any  act  on  the  faith  of  it,  is  not 
conclusive  upon  either  party  upon  his  discovery  of  the  mistake. 

Buchanan  v.  Ashdown,  71  Hun,  327;  55  St  Rep.  47;  24  Supp.  1122. 

Nor  will  one  of  such  parties  be  estopped  from  disputing  the  erroneous  line 
because  of  the  sale  of  his  premises  to  a  person  who  believed  that  line  to  b€ 
the  true  onei. 

Id. 
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puted  by  the  defendant's  counsel,  that  there  was  some  difference 
between  the  standard  of  measurement  used  at  the  time  of  the 
partition  deed  to  Suydam  and  that  in  use  at  the  time  of  the  plain- 
tiffs'  and  defendant's  deeds,  the  variation  being  about  1  inch 
in  100  feet,  in  excess  of  the  present  standard.  It  was  also  stated 
that  buildings  have  been  erected  on  the  entire  block,  from  Bush- 
wick  avenue  to  Broadway.  All  of  these  houses  have  permanent 
locations,  and  each  owner  has  the  number  of  lineal  feet  required 
in  his  deed.  A  judgment  for  the  plaintiffs  might  give  rise  to 
litigation  as  to  the  titles  of  these  various  lots,  and  we  should 
hesitate  to  come  to  any  conclusion  having  that  effect,  unless  jus- 
tice requires  us  to  do  so.  We  can  discover  no  such  necessity. 
Certainly  the  plaintiffs  have  their  20  feet,  and  suffer  no  injus- 
tice.    The  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs.     All  concur. 

Praotical  Location,— coBtinued. 

Likewise,  there  is  no  practical  location  of  a  boundary  line,  where  one  of 
the  adjoining  owners  called  upon  the  other  in  reference  to  building  a  boun- 
dary fence,  but  the  latter  being  a  cripple  and  unable  to  leave  his  house,  and 
not  knowing  where  the  boundary  line  was,  sent  the  other  to  a  third  person 
to  have  the  latter  point  out  the  line,  saying  that  he  knew  where  the  line 
was,  which  person  referred  to  thereafter  pointed  out  an  erroneous  line  to  the 
first  person,  who  built  a  fence  there  and  from  year  to  year  improTed  his 
land  up  to  the  fence,  but  the  evidence  showed  that  the  adjoining  owner  never 
knew  where  the  line  had  been  pointed  out  Mid  located,  nor  what  the  other 
had  done,  in  the  way  of  fencing  and  improving  the  land. 

Kaynor  v.  Timerson,  51  Barb.  517. 

A  grantee  of  land  \a  not  estopped  from  disputing  a  line  fixed  as  his 
boundary  by  a  survey  made  by  his  grantor,  who,  before  making  the  survey, 
asked  such  grantee  to  accompany  him  thereon,  to  which  the  reply  waa  "You 
go  out  and  survey  the  line  between  you  and  me,  and  wherever  you  say  it  is, 
1  will  abide  by  it,"  especially  if  the  line  in  question  is  upon  land  described 
in  the  deed  as  belonging  to  the  grantee. 

Hubbell  v.  McCulloch,  47  Barb.  287. 

A  clearing  of  six  acres  by  one  party  in  conformity  to  a  line  of  marked 
trees  upon  a  course  extending  30  chains,  and  a  possession  continued  for  up- 
wards of  20  years,  where  such  line  of  marked  trees  is  not  conformable  to  the 
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courses  and  distances  intended,  is  not  such  evidence  of  an  agreement  of  loca- 
tion as  will  bind  the  parties  upon  other  portions  of  the  line. 
Clark  ▼.  Wethey,  10  Wend.  320. 

Adjoining  owners  are  not  concluded  by  a  line  fixed  by  the  common  grantor 
on  a  survey  made  by  him  by  reason  of  a  dispute  having  arisen  as  to  the  loca- 
tion of  the  boundary  line,  where  a  chalk-line  having  been  drawn  upon  the 
line  of  such  survey,  the  parties  were  asked  if  they  were  satisfied  with  such 
line  and  each  replied  in  the  affirmative,  whereupon  an  existing  partition  in 
a  building  upon  the  premises  was  removed  and  placed  upon  such  line  by  the 
direction  of  the  grantor. 

Sanford  v.  McDonald,  53  Hun,  2G3 ;  25  St.  Rep.  721 ;  6  Supp.  613. 

c.  Acquiescence. 

To  establish  the  practical  location  of  a  boundary  line,  it  is  not  necessary 
to  prove  an  actual  agreement,  but  acquiescence  in  its  location,  even  if  erro- 
neous, with  occupation  in  accordance  with  it,  for  a  period  of  twenty  years 
or  more,  is  sufficient. 

Swettenham  v.  Leary,  18  Hun,  284. 

A  line  located  and  acquiesced  in  as  a  boundary  line  for  over  20  years  is 
deemed  conclusive,  on  the  ground  that  it  is  evidence  of  the  correct  location 
of  so  high  a  nature  as  admits  of  no  contradiction.  • 

Reed  v.  Farr,  35  N.  Y.  113. 

So  a  recognition  of  and  acquiescence  in  a  line  fixed  and  agreed  upon  as  the 
boundary  line  for  more  than  twenty-five  years  was  held  conclusive. 
Hunt  V.  Johnson,  19  N.  Y.  279. 

The  erection  of  substantial  structures  and  undisputed  possession  by  the 
respective  parties  and  their  descendants  of  the  adjoining  properties,  as  lo- 
cated, for  40  years,  is  conclusive  as  to  the  correctness  of  such  location. 

Ford  V.  Schlosser,  13  Misc.  205;  67  St.  Rep.  868;  34  Supp.  12. 

Likewise,  a  line,  though  erroneous,  which  has  been  recognized  and  occu- 
pied up  to  as  a  boundary  line  by  the  adjoining  owners  for  40  years,  will  not 
be  changed. 

Jackson  v.  McCall,  10  Johns.  377. 

Jackson  v.  Dysling,  2  Gaines,  198. 

So  in  the  case  of  a  fence  which  through  mistake  of  one  of  the  parties,  was 
not  placed  on  the  line  designated  in  the  deed,  where  the  respective  parties 
occupied  the  premises  in  accordance  with  the  line  as  so  located  for  at  least 
&o  years. 

Reed  v.  Farr,  35  N.  Y.  113. 

It  is  the  general  rule  that  practical  location  of  a  boundary  line  by  acqui- 
(«cence  merely,  is  not  established  unless  such  acquiescence  has  continued  for 
Iwenty  years  or  more. 

Clark  V.  Davis,  19  Supp.  101 ;  28  Abb.  N.  C.  135. 
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Miner  v.  New  York,  6  J.  ft  S.  171. 

Nolan  V.  Harnid,  13  App.  Div.  155;  77  St  Rep.  329;  43  Supp.  829. 

Jones  V.  Smith,  3  Hun,  851. 

Swettenham  y.  Leary,  18  Hun,  284. 

And  in  the  absenoe  of  an  element  of  estoppel  in  the  case,  the  acquiesoencf 
following  the  location  of  a  boundary  line  by  mutual  consent,  must  continui 
for  a  long  time,  scarcely  less  than  20  years. 

Corning  t.  Troy  Iron  ft  Nail  Factory,  44  N.  Y.  577. 

So  there  must  be  an  acquiescence  of  at  least  twenty  years  in  order  to  es> 
tablish  an  erroneous  line  as  a  boundary  by  practical  location,  where  the  line 
in  question  was  run  between  the  adjoining  owners,  who  had  no  dispute  as 
to  the  true  line. 

Smith  V.  McNamara,  4  Ltans.  169. 

To  make  acquiescence  short  of  twenty  years  a  bar,  there  must  be  actual 
occupation  and  improvement  by  the  party  who  is  claimed  to  hare  acquiesced. 
Bradstreet  ▼.  Prate,  17  Wend.  44. 
Van  Wyck  v.  Wright,  18  Wend.  157. 

And  the  question  of  acquiescence  in  such  case  is  for  the  determination  of 
the  jury. 

Bradstreet  v.  Prate,  17  Wend.  44. 

And  in  order  that  a  division  line  may  be  established  by  practical  location 
on  the  ground  of  occupation  up  to  and  acquiescence  therein,  where  the  period 
has  been  less  than  twenty  years,  it  must  be  clearly  shown  that  the  line  wai 
so  acquiesced  in  as  a  boundary  line. 

Stevens  v.  New  York,  46  Super.  274. 

Jackson  v.  McConnell,  19  Wend.  176. 

In  the  case  of  wild  and  practically  unoccupied  lands,  a  practical  location 
of  and  acquiescence  for  a  lees  term  than  20  years  in  an  erroneous  boundary 
line,  cannot  be  claimed  to  the  exclusion  of  the  true  line. 

Townsend  v.  Hayt,  61  N.  Y.  656. 

In  the  absence  of  evidence  of  an  express  agreement  settling  a  boundary 
line,  an  encroachment  upon  wild  and  uncultivated  lands  by  one  party  and 
acquiesced  therein  for  11  years  by  the  adjoining  owner  will  not  be  held  to 
constitute  a  practical  location  of  the  division  line,  where  the  lands  are  so 
described  that  the  true  location  of  the  tract  could  be  ascertained,  by  survey, 
with  absolute  certa-inty. 

Adams  v.  Rockwell,  16  Wend.  286. 

But  the  fact  that  a  person  whose  grantors  and  himself  had  been  in  posses- 
sion, under  claim  of  title,  of  lands  on  both  sides  of  a  ditch  for  over  twenty 
years,  orally  agreed  with  another  who,  without  legal  right,  claimed  title  to 
the  land  on  one  side  of  the  ditch,  that  the  latter  should  constitute  the  di- 
vision line  between  them,  and  such  claimant  thereupon  entered  into  and  for 
five  years  retained   possession,  but  made  no   improvements  except  to  cut 
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brush  and  remove  bogs,  does  not  constitute  such  ditch  a  division  line  by 
practical  location  or  preclude  the  first  named  party  from  recovering  the 
land. 

Terry  v.  Chandler,  16  N.  Y.  354.  / 

Where  the  true  line  between  adjoining  tracts  of  land  is  in  dispute,  the 
fact  that  the  owner  of  one  of  the  tracts  directed  his  agent  not  to  sell  any 
lands  within  the  disputed  territory,  and  omitted  to  pay  taxes  thereon,  is  not 
such  evidence  of  acquiesenoe  ae  will  oonclude  him  from  subsequently  assert- 
ing his  right  to  the  land. 

Van  Wydc  v.  Wright,  18  Wend.  157. 

Where  there  has  been  an  occupation  of  premises  under  a  leaae  in  fee  for 
over  fifty  years  according  po  a  survey  made  about  the  time  of  the  execution 
of  the  lease,  there  is  a  practical  location  of  the  boundaries  and  such  posses- 
aion  will  not  be  disturbed,  although  one  of  the  courses  was  omitted  in  the 
lease. 

Jackson  v.  Hodgeboom,  11  Johns.  163. 

A  division  line  marked  by  a  retaining  wall,  which  has  been  maintained 
and  occupied  up  to  by  the  adjoining  owners  for  a  period  of  eighteen  years, 
will  not  be  disturbed  where  the  location  of  the  true  boundary  line  cannot 
be  readily  ascertained. 

Phillips  V.  Ritter,  20  App.  Div.  34;  80  St.  Hep.  647 ;  46  8upp.  547. 

And  a  diviiuon  fence  built  by  the  owner  of  premises  so  divided,  and  ac- 
quiesced in  by  the  grantees  of  the  premises  on  one  side  thereof  for  a  period 
of  30  years,  cannot  be  disputed  by  the  present  grantee. 

Bock  V,  Doerr,  38  St.  Sep.  723;  15  Supp.  14. 

A  verdict  for  trespass  will  not  be  set  aside  which  took  place  upon  land, 
the  title  to  which  waa  in  dispute,  where  plaintiff's  evidence  consisted  of 
matters  occurring  more  than  40  years  ago  and  which  rested  only  in  the 
memory  of  men  from  70  to  80  years  of  age,  and  which  showed  that  a  road, 
fence  and  marked  tree  were  regarded  as  monuments  of  a  boundary,  on  plain- 
tiff's side  of  which  the  alleged  trespass  was  committed. 

Becken  v.  Weeks,  39  St.  Rep.  786;  15  Supp.  585;  aff'd  without  opinion,  133 
N.  Y.  665 ;  31  N.  E.  624. 

It  is  sufficient  if  a  division  line,  recognized  as  such  for  the  requisite  per- 
iod of  time,  has  been  marked  by  a  brush  and  log  fence  merely. 

Hill  V.  Edie,  17  St.  Rep.  255;  1  Supp.  480;  28  Week.  Dig.  503;  aff'd  with- 
out opinion,  127  N.  T.  650;  27  K.  E.  856. 

And  the  question  is  not  affected  by  the  fact  that  there  were  temporary 
removals  of  the  fence  for  the  purpose  of  clearing  out  the  brush  that  had  ac- 
cumulated  aroimd  it. 

Id. 

So  practical  location  of  a  boundary  line  is  established  where  it  is  shown 
that  the  division  fence  was  removed  in  183D,  but  in  1871,  monuments,  ap- 
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parently  ancient,  were  on  the  same  line,  which  was  recognized  by  the  then 
owners  as  their  dividing  line. 

Dale  V.  Jackson,  30  St.  Rep.  373;  8  Supp.  716. 

Where  the  grantee  of  premises  entered  into  possession  with  the  boundary 
fence  in  a  different  location  than  that  referred  to  in  his  deed,  and  main- 
tained and  repaired  such  fence  for  about  twenty  years,  during  which  time  he 
did  not  protend  that  the  line  was  different,  he  cannot  now  take  that  position. 

Dibble  ▼.  Rogers,  13  Wend.  536. 

So  a  line  will  not  be  disturbed  where  the  evidence  showr  that  it  has  been 
marked  by  a  fence  for  over  twenty  years,  during  the  latter  part  of  which, 
at  least,  such  fence  has  been  kept  up  by  both  adjoining  owners. 

Avery  v.  Empire  Woolen  Company,  82  N.  Y.  582. 

An  owner  of  a  portion  of  lands  under  water,  which  have  been  apportioned 
among  the  various  owners  upon  a  basis  not  strictly  correct,  who  laid  out 
streets  and  lots  and  executed  conveyances  according  to  such  apportionment 
during  a  less  period  that  twenty  years,  will  be  held  to  have  acquiesced  in 
such  apportionment  so  far  that  he  cannot  claim  a  new  partition  upon 
technically  correct  principles  to  the  injury  of  an  adjoining  owner. 

0*Donnell  v.  Kelsey,  10  N.  Y.  412. 

And  in  order  to  have  the  division  line  aa  so  fixed  upheld,  it  is  not  neces- 
sary for  the  person  claiming  that  right,  to  show  that  he  has  been  induced 
to  make  improvements  by  the  other  party. 

Id. 

So  the  court  will  recognize  as  a  boundary  line  an  old  fenee  which  the  ad- 
joining owners  have  occupied  up  to  for  more  than  50  years,  one-half  of  which, 
for  over  20  years,  each,  by  agreement,  has  kept  up  and  maintained. 

Jones  V.  Smith,  64  K.  Y.  180. 

The  fact  that  a  crooked  fencf  haa  divided  a  small  portion  of  the  lands  of 
adjoining  owners  for  30  years,  does  not  constitute  it,  when  extended,  the 
dividing  line,  where  there  is  a  fence  on  the  true  line  a  part  of  the  way,  for 
nearly  half  the  length  of  the  line  there  has  been  no  fence  or  actual  occupa- 
tion on  either  side,  and  no  agreement  was  ever  made  to  abide  by  such  crooked 
fence  as  a  boundary,  and  especially  is  this  the  case  where  the  party  assert- 
ing it  as  the  dividing  line  has  admitted  that  it  is  not  a  fixed  and  settled 
boundary. 

Lamb  v.  Coe,  15  Wend.  642. 

Merely  showing  that  a  line  was  run«  without  evidence  of  acquiescence 
in  such  line  as  a  boundary,  on  the  part  of  one  of  the  owners,  will  not  pre- 
vent him  from  disputing  it. 

Sweet  V.  Wamer,  14  St.  Rep.  312. 

Where  a  partition  was  made  of  a  tract  of  land  by  the  proprietors  thereof 
and  a  survey  and  map  made  for  the  grantees  who  took  possession  according* 
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ly,  the  latter  cannot,  after  a  lapse  of  40  years,  contest  with  each  other  the 
correctness  of  the  actnal  locations. 
Jadcflon  ▼.  Vedder,  3  Johns.  8. 

Where  a  location  is  made  by  a  party  under  a  deed  and  survey,  and  an  un- 
disturbed possession  held  according  to  such  location  for  38  years,  it  will  be 
held  the  boundary  line,  although  it  appears  by  a  subsequent  survey  that 
such  prior  location  was  not  accurately  made. 

Jackson  v.  Dieffendorf,  3  Johns.  269. 

And  where,  at  the  time  of  the  conveyance  of  premises,  there  was  a  bound- 
ary fence  in  a  different  location  than  that  referred  to  in  the  grantee's  deed, 
but  the  latter  entered  into  possession  of  the  premises  as  thus  located,  and 
nuuntained  and  repaired  tbe  fence  for  about  20  years,  and  did  not  pretend 
until  long  after  that  line  was  different,  he  oannot  question  the  4X>rrect- 
ness  of  the  line  so  fixed. 

Dibble  v.  Rogers,  13  Wend.  636. 

Parol  assent  by  one  owner  to  the  location  of  a  boundary  fence,  and  the 
actual  erection  of  the  fence  by  the  other,  in  accordance  with  such  assent, 
followed  by  mutual  occupation  and  acquiescence  in  sucb  location  of  the  bound- 
ary for  a  few  months,  is  not  sufficient  to  change  the  true  line,  or  to  preclude 
the  assenting  party  from  asserting  his  rights,  in  accordance  with  the  true 
line. 

Reed  v.  Mc€k>urt,  41  N.  T.  435. 

In  the  absence  of  an  express  agreement  settling  the  line,  an  acquiescence 
for  a  period  of  5  years  in  a  boimdary  line  between  two  adjoining  lots  in  a 
city  or  village,  where  the  parties  manifestly  acted  under  a  mistake  ajs  to  the 
true  location,  will  not  bar  the  party  whose  lot  has  been  encroached  upon 
from  maintaining  an  action  of  ejectment,  although  the  other  party  has 
erected  a  valuable  building  extending  beyond  his  lot  to  the  erroneous  line. 

Kip  V.  Norton,  12  Wend.  127. 

d.  Estoppel, 

Where  a  fairly  disputed  boundary  line  is  settled  by  the  adjoining  owners, 
acts  of  adoption  of  the  line  being  taken  upon  the  settlement,  they  will  there- 
after be  estopped  from  questioning  the  line  so  adopted. 

Sweet  V.  Warner,  14  St.  Rep.  3i2. 

Gorkhill  v.  Landers,  44  Barb.  218. 

Blumenauer  v.  O'Connor,  32  Misc.  17;  100  St.  Rep.  137;  60  Supp.  137. 

Thus  such  estoppel  arises  where  a  boundary  line  is  fixed  and  settled  by 
parol  agreement  between  the  adjoining  owners,  and  afterwards  one  of  them, 
with  knowledge  of  the  other,  and  without  dissent  on  his  part,  makes  valua- 
ble and  extensive  improvements  relying  upon  such  sett'.ement. 

Gorkhill  v.  Landers,  44  Barb.  218. 

Blumenauer  v.  O'Connor,  32  Misc.  17;  100  St.  Rep.  137;  66  Supp.  137. 
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The  fact  that  an  owner  of  land  showa  a  mistaken  line  as  the  true  boundary 
line  will  noti  of  itself,  estop  him  from  thereafter  disputing  the  line  sc 
pointed  out. 

Jackson  ▼.  Zimmerman,  2  Cainea,  146. 

Jackson  v.  Donglas,  8  Johns.  367. 

Miner  v.  New  York,  5  J.  &  S.  171. 

This  is  particularly  the  case  where,  at  the  time  such  line  is  pointed  out, 
the  statement  is  made  that  the  speaker  is  entitled  to  more  land. 
Jackson  ▼.  Zimmerman,  2  Gaines,  146. 

An  owner  of  premises  cannot  dispute  a  division  line,  upon  which  a  fence 
stands,  where  his  grantor,  more  than  16  years  ago,  built  the  north  and  south 
ends  of  such  fence  and  then  compelled  the  grantor  of  the  preeent  owner  of  the 
adjoining  premises  to  connect  said  ends  by  one  connecting  line  fence. 

Brace  v.  Beckwith,  7  Alb.  L.  J.  41. 

In  the  case  last  cited  the  court  said  that  a  user  of  20  years  was  not  re- 
quisite to  constitute  such  line  the  boundary. 

So  an  o^er  of  premises  will  be  precluded  from  disputing  a  division  line 
between  his  own  and  the  adjoining  premises  which  was  fixed  by  a  survey  in 
which  he  acquiesced  and  took  part,  where  valuable  improvements  were  made 
on  the  strength  of  such  line  by  a  person  interested  in  the  adjoining  premises 
who  procured  the  survey  to  be  made. 

Laverty  v.  Moore,  33  N.  Y.  658. 

But  a  person  is  not  estopped  from  claiming  a  strip  of  land  intervening  be- 
tween a  line  erroneously  located  by  him  as  his  boundary  line  and  the  true 
line,  where  the  adjoining  owner  first  located  the  line  where  it  belonged,  but 
afterwards  moved  up  to  his  neighbor's  line,  claimed  the  intervening  tract, 
and  subsequently  executed  a  conveyance  covering  it  and  his  own  premises. 

Jackson  v.  Woodruff,  1  Cow.  276. 

The  fact  that  a  division  line  was  fixed  by  a  survey  caused  to  be  made  by 
one  adjoining  owner  and  agreed  upon  with  the  owner  of  the  other  premises 
as  the  true  dividing  dine,  upon  the  assumption  that  such  survey  was  correct, 
and  the  second  owner  built  a  temporary  fence  for  a  few  rods  along  that  line, 
will  not  preclude  such  first  mentioned  owner,  upon  discovery  of  a  mistake 
in  the  survey,  from  disputing  the  line  so  fixed. 

Coon  v.  Smith,  29  N.  Y.  392. 

A  party  is  estopped  from  claiming  that  a  certain  wall  is  not  the  division 
line  between  his  own  and  the  adjoining  premises^  where  the  owner  of  the 
latter,  before  his  purchase  thereof,  learning  of  a  dispute  as  to  the  location 
of  Uie  boundary  line,  applied  to  the  owner  first  named  and  stated  that  he 
would  not  purchase  unless  the  dispute  could  be  settled,  to  which  such  owner 
replied  that  if  the  other  bought  and  claimed  up  to  the  wall  in  question  there 
would  be  no  difiiculty,  and  after  the  purchase  each  party,  for  several  years, 
occupied  up  to  the  wall  and  made  improvements  on  their  respective  lots. 

Creque  v.  Sears,  17  Hun,  123. 
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Where  a  building,  erected  more  than  thirty  years  ago,  coyers  the  entire 
width  of  the  lot  as  described  in  the  deed  to  the  person  who  constructed  it, 
there  is  a  practical  location  of  the  boundary  between  that  and  the  adjoin- 
ing premises,  as  against  the  owner  mentioned  and  his  heirs,  notwithstand- 
ing the  fact  that  after  the  erection  of  the  building  such  owner  gave  a  mort- 
gage, which  for  an  unexplained  reason,  described  the  lot  as  a  few  inches  leas 
than  the  width  of  the  building. 

KatK  ▼.  Kaiser,  164  N.  Y.  294;  48  N.  E.  632. 

Where  a  survey  was  made  at  the  instance  and  under  the  obeeryation  of 
one  owner,  he  cannot,  particularly  after  the  lapse  of  20  years,  question  such 
line^  but  must  be  deemed  to  have  assented  to  the  survey  as  made. 

Jackson  v.  Smith,  9  Johns.  100. 

McCormick  v.  Barnum,  10  Wend.  104. 

Jackson  v.  Widger,  7  Oow.  723. 

But  where  a  tract  of  land  is  surveyed  into  lots  by  lines  actually  run  and 
marked  upon  the  land,  and  one  of  the  lots  is  subsequently  sold  and  in  the 
conveyance  described  as  bounded  upon  the  adjoining  lots,  such  grantor  or 
IhoM  claiming  under  him,  cannot  thereafter  claim  that  a  mistake  was  made 
tn  the  aurvey,  and  thereby  deprive  the  grantee  of  a  part  of  hie  land. 

Van  Wyck  v.  Wright,  18  Wend.  167. 

Where  an  owner  of  land  built  a  stone  fence  on  what  was  supposed  to  be 
the  boundary  line  between  his  land  and  that  of  an  adjoining  owner,  the  lat- 
ter being  present  at  the  time,  and  seeing  the  fence  so  placed  without  objec- 
tion or  remark,  and  he  and  those  claiming  under  him,  suffered  the  first 
lamed  person,  and  his  grantees,  to  cultivate  and  appropriate  the  land  up  to 
the  wall,  imder  a  claim  of  title,  for  thirty-five  years  without  interruption  or 
Question,  the  line  so  established,  although  upon  the  adjoining  premises^  can- 
lot  be  disturbed  by  the  owner  of  the  latter. 

Smith  V.  McAllister,  14  Barb.  434. 
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WATSON  V.  DELAWARE,  L.  &  W.  R  CO. 

[Si  MUc,  Sll;  100  at.  Rep,  798;  66  Supp,  798.] 
{Supreme  Court,  Trial  Term,  Oneida  County.    /«Zy,  1900.) 

CONSTITUnONAL     LaW — ^RaILBOADS — ^MlLEAOE     BoOKS — ^DUK      PbOCESS   OF 

Law. 

Laws  1895,  chap.  1027,  subjecting  railroad  companies  to  a  penalty  far  re- 
fusal to  issue  mileage  books  to  passengers  at  two  cents  per  mile,  is  not 
enforceable  against  a  railroad  company  organized  before  the  passage  of 
such  statute,  the  diarter  of  which  authorized  it  to  charge  a  fare  of  three 
cents  per  mile,  as  the  statute  deprives  such  company  of  property  with- 
out due  process  of  law,  within  the  prohibition  of  the  fifth  article  of  the 
amendments  to  the  federal  constitution. 

Action  by  Frank  T.  Watson  against  the  Delaware,  Lacka- 

NoTE. — Mileage  Books. 

a.  Scope  of  note. 

b.  Statutes. 

c.  ConstitutionaUty. 

d.  Transferability. — Waiver. 

e.  Conditions  and  rules. 

f.  Remedies  of  passenger, 

1.  Damages. 

2.  Penalty. 


a.  Scope  of  note. 

This  note  contains  all  the  cases,  disclosed  by  exhaustive  search  pertaining 
to  every  phase  of  the  subject  of  mileage  books. 

b.  Statutes, 

The  New  York  statute  regulating  the  issue  of  mileage  books,  section  37a 
of  the  railroad  law,  chapter  39  of  the  general  laws,  as  amended  by  chapter 
577  of  the  laws  of  1898,  provides  as  follows: 
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1900]  Watson  v.  Delaware^  L.  &  W.  R.  Co. 

wanna  &  Western  Kailroad  Company  for  a  penalty  for  refusal 
to  issue  a  mileage  book  at  two  cents  per  mile,  as  required  by 
Laws  1895,  chap.  1027.     Dismissed. 

D.  F,  Searle,  for  plaintiff. 

Wm,  Keman,  for  defendant. 

Weight,  J.  The  defendant  corporation  was  in  existence 
prior  to  the  enactment  of  the  statute  in  question.  Its  charter 
authorized  a  maximum  charge  of  three  cents  a  mile.  It  there- 
fore had  a  vested  right  to  charge  that  sum  from  all  passengers 
for  every  mile  traveled.  The  statute  in  question  deprives  the 
defendant  of  that  right,  to  the  extent  of  one  cent  per  mile,  when- 

Mileage  Books,— continued. 

Every  railroad  corporation  operating  a  railroad  in  this  state,  the  line  or 
lines  of  which  are  more  than  one  hundred  miles  in  length,  and  which  is  au- 
thorized by  law  to  charge  a  maximum  fare  of  more  than  two  cents  per  mile, 
shall  issue  mileage  books  having  either  five  hundred  or  one  thousand  cou- 
pons attached  thereto,  entitling  the  holder  thereof,  upon  complying  with 
the  conditions  hereof,  to  travel  either  five  hundred  or  one  thousand  miles 
on  the  line  or  lines  of  such  railroad,  for  which  the  corporation  may  charge 
a  sum  not  to  exceed  two  cents  per  mile.  Such  mileage  books  shall  be  kept 
for  sale  by  such  corporation  at  every  ticket  office  of  such  corporation  in  an 
incorporated  village  or  city,  and  any  of  such  books  shall  be  issued  immedi- 
ately upon  application  therefor.  Upon  presentation  of  such  mileage  book 
to  a  conductor  on  any  train  on  any  line  of  railroad  owned  or  operated  by 
said  railroad  corporation,  the  holder  thereof,  or  any  member  of  his  family 
or  firm,  or  any  salesman  of  his  firm,  shall  be  entitled  to  travel  for  a  number 
of  miles  equal  to  the  number  of  coupons  detached  by  such  conductor. 

Such  mileage  book  shall  entitle  the  holder  thereof  to  the  same  rights  and 
privileges  in  respect  to  the  transportation  of  person  and  property  to  which 
the  highest  class  ticket  issued  by  such  corporation  would  entitle  him.  Such 
mileage  books  shall  be  good  until  all  coupons  attached  thereto  have  been 
used.  Any  railroad  corporation  which  shall  refuse  to  issue  a  mileage  book, 
as  provided  by  this  section,  or  in  violation  hereof,  to  accept  such  mileage 
book  for  transportation,  shall  forfeit  fifty  dollars,  to  be  recovered  by  the 
party  to  whom  such  refusal  is  made ;  but  no  action  can  be  maintained  there^ 
for  unless  conunenced  within  one  year  after  the  cause  of  action  accrues. 

Other  states  have  enacted  a  similar  statute. 
N.  Y.  A.  C— 12. 
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ever  any  person  may  demand  a  mileage  book.  Const  U.  S. 
Amend,  art  5,  provides  that  "no  person  shall  be  .  .  •  de- 
prived of  •  .  .  property,  without  due  process  of  law." 
This  statute,  arbitrarily,  without  due  process  of  law,  deprives 
the  defendant  of  the  right  to  full  compensation  for  services  ac- 
cording to  its  charter.  It  is  therefore  in  violation  of  the  article 
of  the  constitution  above  hientioned.  This  question  has  been 
recently  settled  by  the  court  of  appeals  in  the  case  of  Beardsley 
V.  N.  Y.,  L.  E.  &  W.  Eailroad  Co.  162  N.  Y.  230 ;  66  N.  E.  488. 
The  decision  of  that  case  is  based  upon  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Lake  Sh^re  &  M.  S.  Rail- 
road Co.  V.  Smith,  173  U.  S.  684 ;  19  Sup.  Ct  565 ;  43  L.  ed. 
858.  Judge  Peckham,  in  writing  the  opinion  of  the  court,  says : 

"We  cannot  r^ard  this  exceptional  legislation  as  the  exercise  of  a  lesser 
right  which  is  included  in  the  greater  one,  to  fix  by  statute  maximum  rates 
for  railroad  companies.    •    .    •    The  act  is  not  a  general  law  upon  the  sub- 

MiLEAGE  Books,— continued. 

c.    Constitutionality, 

Chapter  1027  of  the  laws  of  1895,  a  previous  amendment  of  the  same  stat- 
ute, was  held  to  be  a  valid  exercise  of  legislative  power  and  constitutional 
in  the  case  of  Beardsley  v.  N.  Y.,  Lake  Erie  &  Western  R.  R.  Co.,  17  Misc. 
256;  40  Supp.  10Y7,  on  the  grounds  that  the  legislature  has  the  right  to  reg- 
ulate the  rate  of  fare  for  persons  traveling  from  one  point  to  another  with- 
in the  state,  where  such  trip  is  not  a  part  of  a  trip  to  a  point  without  the 
state;  that  such  a  regulation  of  fares  does  not  impair  the  obligation  of  con- 
tracts, unless  it  results  in  taking  from  tlie  company  all  profit  or  amounts 
to  a  practical  confiscation;  and  that  the  requirement  that  the  company  shall 
issue  a  mileage  book  is  not  prima  facie  so  unreasonable  as  to  be  held  to  be 
an  unlawful  interference  with  the  rights  of  the  company  to  transact  its  busi-  ^ 
ness.  This  case  was  unanimously  afilrmed  by  the  appellate  division  re- 
ported in  15  App.  261;  78  St.  Rep.  175;  44  Supp.  175,  upon  the  same 
grounds,  and  in  answer  to  the  further  claim  made  by  defendant  that  the  act 
of  1895  was  in  violation  of  the  oonmierce  clause  of  the  federal  constitution, 
and,  therefore,  invalid  the  court  said,  "The  general  rule  is  that  a  state  has 
power  to  limit  the  amount  of  charges  by  railroad  companies  f<H-  the  trans- 
portation of  persons  and  property  within  its  own  jurisdiction,  unless  re- 
strained by  some  contract  in  the  charter,  or  unless  what  is  done  amounts  to 


NEW  YORK  ANNOTATED  CASES.  179 


1900]  Watson  v.  Delaware,  L.  &  W,  R.  Co. 


ject  of  rates,  establishing  maximum  rates.  .  .  .  The  legislature/having 
established  such  maximum  as  a  general  law.,  now  assumes  to  interfere, 
.  •  .  and  provides  for  discrimination  in  favor  of  those  who  .  .  . 
>  purchase  tickets  at  what  might  be  called  wholesale  rates, — a  discrimination 
.  which  operates  in  favor  of  the  wholesale  buyer,  leaving  the  others  subject 
to  the  general  rule.  ...  It  thus  compels  it  [the  company]  to  give  the 
use  of  its  property  for  less  than  the  general  rate,  .  .  .  and  to  that  ex- 
tent it  would  seem  that  the  statute  takes  the  property  of  the  company  with- 
out due  process  of  law.  .  .  .  The  power  of  the  legislature  to  enact  general 
laws  regarding  the  company  and  its  affairs  does  not  include  the  power  to 
compel  it  to  make  an  exception  in  favor  of  some  particular  class.  •  •  • 
This  is  not  reasonable  regulation."  _ 

This  action,  therefore,  must  be,  and  is  hereby,  dismissed,  with 
costs.     Findings  may  be  prepared  accordingly. 
Action  dismissed,  with  costs. 

HfLEAOE  Books, — continued. 

a  regulation  of  foreign  or  interstate  commerce.  The  act  in  question  is  a 
general  one.  It  does  not,  in  terms,  interfere  with  the  carriage  of  pasf^n- 
gers  outside  of  the  state.  It  may  be  construed  as  intending  to  refer  only  to 
#uch  railroads  as  operate  within  this  state  a  line  or  lines  more  than  100 
miles  in  leKgth,  and  to  limit  to  such  lines  the  use  of  the  mileage  books  there- 
in provided  for.  It  may  be  construed  to  apply  solely  to  commerce  within 
the  state  and,  therefore,  no  Violation  of  the  federal  constitution."  But  the 
court  of  appeals,  in  162  N.  Y.  230;  56  N.  £.  488,  reversed  the  judgment  of 
the  appellate  division.  The  court  said,  "There  is  very  little  for  us  to  write 
in  this  case,  for  the  decision  of  the  supreme  court  of  the  United  States  in 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Smith,  (173  U.  S.  684;  19  Sup.  Ct.  665: 
43  L.  ed.  858.),  rendered  since  the  judgment  of  the  appellate  division,  has 
practically  foreclosed  all  discussion  on  the  question  of  the  constitutionality 
of  statutes  of  the  character  of  the  one  before  us. 

In  obedience  to  the  law,  as  declared  by  the  supreme  court  of  the  United 
States,  we  must  hold  the  statute  of  1895  is  invalid  as  to  corporations  exist- 
ing frt  the  time  of  its  enactment." 

The  statute  of  Michigan  that  railroad  companies  within  the  state  shall 
keep  for  sale  one  thousand  mile  tickets  at  a  certain  price  and  valid  for  two 
years  etc.,  is  not  a  valid  exercise  of  the  police  power  of  the  state  nor  of  the 
power  of  the  state  to  establish  maximum  prices  for  the  transportation  of 
persons  and  property  but  is  a  violation  of  that  part  of  the  constitution  of 
the  United  States  which  forbids  the  taking  of  property  without  due  process 
of  law  and,  hence,  invalid.     If,  in  the  assumed  exercise  of  its  police  po Acr, 
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the  legislature  of  a  state  directly  and  plainly  violates  a  provision  of  the 
constitution  of  the  United  States,  such  legislation  is  void,  and  although  the 
legislature  has  the  power  of  regulation  and  also  the  right  to  amend,  alter 
or  repeal  the  charter  of  a  company  together  with  a  general  power  to  legis- 
late upon  the  subject  of  rates  and  charges  of  all  carriers,  it  has  no  right 
even  under  such  circumstances  to  take  away  or  destroy  the  property  or  an- 
nul the  contracts  of  a  railroad  company.  The  legislature,  having  estab- 
lished a  maximum  rate  for  the  transportation  of  passengers  as  a  general 
law,  by  assuming  to  interfere  with  the  management  of  the  company  while 
conducting  its  affairs  pursuant  to  the  statute  regulating  rates  and  charges, 
and  notwithstanding  such  rates  assuming  to  provide  for  a  discrimination  in 
favor  of  those  who  are  able  to  purchase  thousand  mile  tickets,  and  length- 
ening the  time  in  which  the  tickets  purchased  shall  be  valid  to  double  the 
period  the  railroad  company  has  ever  before  provided,  invades  the  general 
right  of  a  company  to  manage  its  own  affairs,  and  compels  it  to  give  the  use 
of  its  property  for  less  than  the  general  rate  to  those  who  come  within  the 
provisions  of  the  statute,  and  to  that  extent  the  statute  takes  the  property 
of  the  company  without  due  process  of  law. 

Lake  Shore  &  Michigan  Southern  Ry.  Co.  v.  Smith,  173  U.  S.  684;  19  Sup 
Ct.  665;  43  L.  ed.  858. 

But  the  statute  of  1895,  although  declared  by  the  supreme  court  of  thf 
United  States  unconstitutional  as  to  railroad  corporations  theretofore  in- 
corporated, is  constitutional  as  to  railroad  corporations  thereafter  incorpo- 
rated in  the  state  of  New  York,  and  whose  franchises  and  property  rights, 
BO  far  as  the  record  shows,  have  accrued  subsequent  to  the  enactment  of  th^ 
statute. 

Purdy  V.  Erie  R.  R.  Co.,  162  N.  Y.  42;  56  N.  E.  508. 

In  the  case  last  cited,  in  distinguishing  the  decision  of  the  supreme  court 
of  the  United  States  in  the  Smith  case  the  court  said:  ■  "But  the  ground, 
on  which  the  supreme  court  of  the  United  States  in  the  case  of  Lake  Shore 
ft  M.  S.  Ry.  Co  r.  Smith  (173  U.  S.  684;  19  Sup.  Ct.  565;  43  L.  ed.  858.) 
held  the  mileage  book  act  unconstitutional  was  that  it  was  an  invasion  of 
the  property  rights  of  the  railroad  company,  in  that  it  required  the  com- 
pany to  transport  persons  willing  and  able  to  purchase  thousand  mile  books 
at  a  less  sum  than  the  general  or  maximum  rate  allowed  by  law;  in  other 
words,  that  it  compelled  the  company  to  surrender,  as  to  such  persona,  the 
difference  between  the  special  rate  of  fare  and  the  regular  rate.  This  cxa^ 
tion  was  illegal,  because  it  was  without  due  process  of  law.  We  know  of  no 
reason,  however,  why  a  railroad  company  may  not  agree,  upon  sufficient  con- 
sideration, to  surrender  or  transfer  any  specific  pecuniary  right.  The  rign* 
to  contract  as  to  property  is  one  of  the  inherent  rights  of  a  citizen,  of  which 
he  cannot  be  deprived,  except  as  to  that  class  of  contracts  which  arc  con- 
demned in  the  exercise  of  the  police  power,  such  as  usury  and  the  like*  ^* 
aame  liberty  of  contract  exists  in  the  grant  of  charters  by  the  legislatu'^ 
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Therefore,  a  regulation  as  to  the  price  of  transportation,  which  would  be  an 
illegal  exaction  when  sought  to  be  imposed  on  existing  corporations  solely 
by  l^islative  fiat,  may,  in  the  case  of  future  corporations,  be  the  mere  per- 
formance of  the  obligation  of  a  contract.  The  authority  to  construct  and 
operate  a  railroad  is  not  the  natural  right  of  a  citizen,  but  a  franchise  pro- 
ceeding from  the  favor  or  grant  of  the  state.  As  a  condition  of  such  grant, 
the  l^islature  might  require  the  company  to  transport  passengers  at  any 
prescribed  rate  of  fare;  equally,  it  may  require  that  certain  classes  of  pas- 
sengers be  transported  at  a  particular  rate  of  fare,  or  that  any  passenger, 
under  certain  circumstances  and  on  compliance  with  certain  requirements, 
be  transported  at  such  rate.'' 

Mileage  book  acts,  when  limited  to  railroad  transportation  wholly  within 
the  state,  are  a  valid  exercise  of  the  power  of  the  state  and  are  not  regula- 
tions  of  interstate  commerce,  and  hence  are  not  in  conilict  with  the  federal 
constitution. 

Id. 

The  amendment  of  1896,  chapter  835,  did  not  increase  the  burdens  of  rail- 
road corporations,  and  hence  is  constitutional  in  all  cases  where  the  orig- 
inal act  would  be  upheld.  In  discussing  this  question  in  the  Purdy  case  the 
ration  of  the  defendant,  and  if  the  statute  increased  the  burden  imposed 
court  said :  "The  statute  of  1896  was  passed  subsequently  to  the  incorpo- 
ration of  the  defendant,  and  if  the  statute  increased  the  burden  imposed  on 
the  defendant  by  the  act  of  1895,  as  to  such  additional  burden  it  would  be 
invalid.  But  a  comparison  of  the  .two  acts  shows  that  all  the  modifications 
of  the  statute  of  1895  effected  by  the  statute  of  1896  are  favorable  to  the 
railroad  company.  By  the  first  act  the  mileage  books  entitled  the  holder, 
i.  e.,  the  bearer  or  assignee,  to  transportation ;  by  the  second,  the  use  of  tlie 
book  is  limited  to  the  purchaser  and  to  certain  members  of  his  family  and 
employees.  By  the  act  of  1895  there  was  imposed  on  the  company  the  gen- 
eral duty  to  issue  mileage  books;  by  that  of  1896  the  company  is  required 
to  keep  such  books  for  sale  only  at  stations  in  incorporated  villages  and 
cities.  By  the  earlier  statute  the  company  was  practically  required  to  ac- 
cept the  mileage  books  from  passengers  on  the  train  in  lieu  of  tickets;  by 
the  latter  act,  the  mileage  book  can  be  used  only  in  the  purchase  at  the 
ticket  office  of  a  ticket  for  the  proposed  journey.  We  are  of  opinion,  there- 
fore, that  the  enactment  of  1896  is  constitutional  and  valid  in  the  same 
cases  where  the  statute  of  1895  would  be  upheld." 

The  act  of  1896  is  not  necessarily  an  infraction  of  the  authority  of  con- 
gress to  regulate  commerce  among  the  several  states.  Nothing  in  the  act 
itself  makes  its  provisions,  in  terms,  applicable  to  interstate  carriage  of  per- 
sons or  property.  It  should  not  be  assumed,  therefore,  if  unconstitutional- 
ity would  result,  that  such  was  the  intention  of  the  legislature. 

Dillon  v.  Erie  R.  R.  Co.  19  Misc.  116;  77  St.  Rep.  320;  43  Supp.  320. 

The  Massachusetts  statute  providing  that  railroad  corporations  shall  have 
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on  sale  mileage  tickets,  which  shall  be  accepted  and  received  for  fare  and 
passage  upon  all  railroad  lines  in  that  commonwealth,  as  well  and  undei 
like  conditions  as  Upon  the  line  or  lines  of  the  corporation  issuing  such  tick- 
et, and  that  such  tickets  or  any  part  thereof  shall  be  redeemed  by  each  cor- 
poration issuing  the  same,  upon  presentation  by  any  other  railroad  corpora- 
tion is  unconstitutional  on  the  grounds  that  it  authorizes  one  railroad  to  de- 
termine the  conditions  on  which  another  railroad  must  carry  passengers,  and 
compels  one  railroad  to  carry  passengers  on  the  credit  of  another.  In  dis- 
cussing the  questions  which  arise  in  the  case,  the  court  said:  '*The  stat- 
ute can,  we  think,  be  construed  as  relating  only  to  the  fares  for  the  trans- 
portation of  passengers  from  one  point  to  another  within  the  common- 
wealth; and  if  under  the  existing  regulations  of  a  railroad  company  there 
may  be  some  difilculty  in  applying  the  law  when  a  passenger  intends  to  pro- 
ceed from  or  to  a  point  within  the  commonwealth  to  or  from  a  point  out- 
side of  the  commonwealth  we  do  not  see  that  this  difficulty  in  inherent  in  the 
subject,  or  that  by  proper  regulations  the  fares  for  passengers  for  transpor- 
tation within  the  commonwealth  cannot  be  paid  for  by  mileage  tickets,  al- 
though the  passengers  are  traveling  to  or  from  a  placa  beyond  the  limits  of 
the  commonwealth.  It  is  no  sufficiei^t  objection  to  the  statute  that  it  may 
incidentally  affect  commerce  between  the  states,  if  it  does  not  attempt  to 
regulate  such  commerce." 
Attorney  General  v.  Old  Colony  R.  R.,  160  Mass.  62;  35  N.  E.  252. 

d.  Transferability, 

The  condition,  on  which  a  mileage  book  is  purchased,  that,  if  presented 
by  a  person  other  than  the  one  to  whom  it  is  issued,  it  shall  be  forfeited,  is 
valid. 

Eastman  v.  Maine  Cent.  R.  R.,  46  Atl.  54  (N.  H.) 

A  mileage  book,  bought  from  a  broker  or  scalper  who  was  a  stranger  to 
the  railroad  company,  and  had  no  authority  from  it  to  sell  its  tickets,  on 
which  was  printed  a  notice  that  it  was  to  be  used  only  by  the  person  whose 
signature  appeared  on  the  last  page,  subject  to  the  conditions  named  in  the 
contract  attached  to  and  made  part  thereof,  which  contract  contained  the 
condition  that  it  was  not  transferable,  and,  if  presented  by  any  other  than 
the  original  holder,  whose  signature  was  thereon,  or  after  the  date  of  expira- 
tion, the  conductor  should  take  it  up  and  collect  full  fare,  followed  by  the 
statement  "I  understand  the  above  conditions,  and  do  hereby  agree  to  the 
same," — such  mileage  book  is  not  transferable,  although  it  was  not  signed 
by  the  original  purchaser. 

Rahilly  v.  St.  Paul  &  Duluth  R.  R.  Co.,  66  Minn.  153. 

Where  plaintiff  bought  a  mileage  ticket  from  a  railroad  company  with 
money  and  an  unused  portion  of  an  old  ticket  which  a  ticket-scalper  gave 
her,  paid  the  scalper  for  the  mileage  used  on  one  trip,  and  deposited  the 
rcniaiiider  of  the  mileage  with  hiin  on  her  return,  and  he  permitted  an- 
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other  to  use  a  part  of  the  remaining  mileage,  contrary  to  the  terms  of  the 
contract  with  the  company,  which  contract  provided  that  for  such  use 
the  ticket  should  be  forfeited,  and  thereafter  plaintiff  undertook  to  use 
the  remainder  of  the  mileage  on  another  trip,  when  it  was  taken  up,  and 
she  compelled  to  pay  fare,  under  threat  of  being  put  off  the  train,  and  she 
testified  that,  by  the  terms  of  her  agreement  with  the  scalper,  she  was  to 
use  the  ticket,  and  pay  him  for  each  trip  as  she  used  it,  and  he  and  she  tes- 
tified that  he  had  no  authority  from  her  to  permit  others  to  use  it,  it  is 
a  question  for  the  jury  whether  she  or  the  scalper  owned  the  ticket,  and 
if  she  owned  it,  whether  she  had  authorized  the  scalper  to  permit  others 
to  ride  on  it. 

Mueller  v.  Chicago,  Burlington  &  Northern  R.  R.  Co.  75  Minn.  109. 

A  non-transferable  mileage  ticket  when  used  by  another  without  the 
owner's  authority  is  not  forfeited. 
Id. 

Where  a  man  bought  a  non-transferable  thousand-mile  ticket  for  his 
wife,  and  told  the  ticket  agent  to  issue  it  to  E.  Bannerman,  and  the  agent, 
thinking  it  was  intended  for  a  man,  inserted  "Mr."  before  the  name,  and 
the  ticket  was  presented  by  the  husband  to  pay  his  wife's  fare,  he  stating 
at  the  time  to  the  conductor  that  it  was  bought  for  his  wife,  Elsa  Banner- 
man,  and  the  conductor  refused  to  receive  such  ticket  in  payment  of  the 
wife's  fare,  and  put  her  off,  she  cannot  recover  damages  for  such  expulsion. 

Chicago  &,  Northwestern  Ry.  Co.  v.  Bannerman,  15  111.  App.  100. 

Mileage  tickets  were  sold  by  a  railroad  company  to  a  newspaper  to  pay 
for  advertising  in  the  paper.  They  were  sold  in  blank,  and  the  company 
did  not  require  at  the  time  of  the  sale  that  the  name  of  the  purchaser 
should  be  entered  thereon,,  and  it  expressly  waived,  by  its  conduct  in  the 
sale  of  the  tickets,  the  "original  purchaser"  clause  thereof.  The  tickets 
recited  upon  t^eir  face  that  they  were  subject  to  the  conditions  named 
in  the  contract  attached  to  them.  In  this  contract  it  was  stipulated  that 
''It  is  good  only  for  the  person  in  whose  name  it  is  issued,  and  shall  be  taken 
up  and  forfeited  if  presented  by  any  other  person,"  and  it  was  further 
stipulated.  "In  consideration  of  the  reduced  rate  at  which  this  ticket  has 
been  sold,  I  hereby  agree  to  use  it  subject  to  the  conditions  named  therein 
and  will  identify  myself  as  the  original  purchaser,  by  signing  my  name 
or  otherwise,  in  the  presence  of  the  conductor  each  time  this  ticket  is 
presented  for  passage."  They  were  sent  by  the  newspaper  to  a  ticket- 
broker,  by  whom  they  were  sold  still  in  blank.  A  purchaser  wrote  his 
name  upon  the  ticket,  without,  however,  making  any  contract  with  the 
newspaper  or  its  agent  and  then  sold  it  to  plaintiff.  The  court  held  that 
plaintiff  could  not  recover  damages  from  the  railroad  company  on  account 
of  being  ejected  from  the  car  by  a  conductor  who  refused  to  honor  such 
ticket,  and,  in  its  opinion,  said:  "Plaintiff's  action  was  based  upon  a  con- 
tract by  the  very  terms  of  which  it  appeared  that  he  had  no  right  to  the 
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pi<  nlege  of  becoming  a  passenger  on  defendant's  train,  and  hence  no  right 
of  action  for  the  damages  he  complains  of.  The  efTect  of  the  transaction 
between  the  railroad  and  the  newspaper  was  to  constitute  the  latter  the 
agent  of  the  former  to  dispose  of  the  tickets  on  the  terms  named.  One  of 
these  conditions  was  to  expressly  provide  that  the  ticket  was  good  only  in 
the  hands  of  the  first  purchaser.  The  right  to  issue  a  ticket  not  transfer- 
able in  consideration  of  reduced  rates  given  by  the  company  is  not  ques- 
tioned. The  plaintiff  bought  the  ticket,  seeing  that  it  had  already  been 
issued  and  sold  to  another  party,  and  therefore  by  its  very  terms,  it  could 
not  be  good  in  his  hands  as  a  subsequent  purchaser." 

Davis  V.  South  Carolina  &  Georgia  R.  R.  Co.  107  Ga.  420. 

Where  a  railroad  company  sells  a  mileage  ticket  providing  that  it  shall 
not  be  good  for  the  passage  of  any  one  other  than  the  original  purchaser, 
whose  name  and  description  appear  upon  the  cover  of  the  ticket,  if  it  ap- 
pears that  the  purchaser  explained  to  the  agent  of  the  company  that  he 
was  purchasing  the  ticket  in  an  assumed  name,  and  the  agent  assented 
thereto,  the  company  will  be  bound  by  such  assent  and  will  be  liable  for 
the  act  of  its  conductor  in  taking  up  the  ticket  when  presented  by  the  pur- 
chaser. 

Chicago  &  Northwestern  Ry.  Co.  v.  Pendergast,  76  111.  App.  133. 

Where  a  railroad  company  sold  and  delivered  a  thousand-mile  ticket  to  a 
purchaser,  who  paid  in  money  the  usual  rate  to  the  class  of  travelers  to 
which  he  belonged,  and  who  secured  it  in  ignorance  of  the  following  direc- 
tions printed  thereon :  "Conductors  will  not  honor  this  ticket  unless  prop- 
erly stamped  and  signed  by  the  purchaser,  and  will  strictly  enforce  the 
above  conditions,"  and  the  instruction  of  the  company  to  its  ticket  agents, 
and  the  uniform  custom  regulating  the  sale  of  such  tickets,  required  that 
the  purchaser  sign  certain  conditions  printed  thereon  before  delivery  to 
them,  and  the  ticket  was  delivered  to  the  purchaser,  and  honored  several 
times  by  the  company's  conductors,  without  requiring  him  to  sign  the 
conditions,  the  company  thereby  waived  such  requirement,  and  its  con- 
ductor was  not  justified  in  ejecting  the  purchaser  from  the  car  by  rea- 
son of  his  refusal  to  sign  the  ticket,  and  to  pay  the  usual  fare  in  money 
for  his  proposed  passage. 

Kent  V.  Baltimore  &  Ohio  R.  R.  Co.  12  N.  E.  798.  (Ohio.) 


e.  Conditions  and  rules. 

A  railroad  company  may  regulate  by  reasonable  rules  special  tickets,  and 
a  passenger  having  a  mileage  ticket  providing  for  exchange  tickets  cannot 
demand  a  passage  on  presentation  of  tlie  mileap^e  ticket  book,  unless  ac- 
companied with  the  exchange  ticket,  as  provided  by  the  rule  under  which 
the  mileage  ticket  was  sold. 

Robb  V.  Pittsburg,  C.  C.  &  St.  L.  Ry.  Co.  14  Pa.  Super.  Ct.  282. 
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A  proYision  in  a  mileage  book  that  the  coupons  shall  be  detached  by  ther 
conductor  fairly  implies  that  he  has  the  right  to  determine  from  what 
part  or  parts  of  the  book  the  coupons  shall  be  taken. 

Eaton  V.  Mclntire,  88  Me.  678. 

The  conductor  ha«  a  right  to  take  up  a  non-transferable  mileage  ticket 
whenever  presented  by  a  person  other  than  the  one  to  whom  it  was  issued, 
where  the  conditions  attached  to  and  made  part  of  the  ticket  expressly  so 
provided,  and,  to  put  such  person  off  the  train  on  his  refusal  to  pay  hi» 
fare  except  on  condition  that  the  mileage  book  be  returned  to  him. 

Rahilly  v.  St  Paul  &  Duluth  R.  R.  Co.  66  Minn.  153. 

Where  a  railroad  company  has  adopted  a  rule  that  only  one  editorial 
pass  shall  issue  to  each  paper  that  does  its  advertising,  and  the  editor  of 
a  newspaper  who  has  been  doing  such  advertising,  in  order  to  pay  his 
indebtedness  to  a  person  who  has  just  been  discharged  from  his  employ, 
falsely  represents  to  the  railroad  company  that  said  person  is  on  his  edi- 
torial staff,  and  thus  induces  the  company  to  issue  a  mileage  ticket  in  favor 
of  such  person,  if  the  person  to  whom  it  is  so  issued  has  notice  of  the 
fraud  by  which  it  was  obtained,  the  ticket  is  invalid,  and  on  discovering 
such  fraud  the  company  has  the  right  to  take  up  and  cancel  the  ticket. 

Moore  v.  Ohio  River  R.  R.  Co.  41  W.  Va.  160. 

Where  the  person  holding  such  ticket,  after  having  used  it  in  traveling 
several  hundred  miles,  is  warned  by  the  conductor  that  the  ticket  is  no* 
good  and  that  he  has  been  ordered  to  take  it  up,  and  said  person  pays  his 
fare  on  several  trips,  the  conductor  advising  him  to  go  to  the  railroad 
office  and  inquire  about  the  ticket,  and  he  neglects  to  make  any  inquiry, 
although  he  has  several  opportunities,  and  again  offers  the  ticket  in  pay- 
ment of  his  fare,  the  conductor,  on  his  refusal  to  pay  other  fare,  may  take 
up  the  ticket  and  eject  him  from  the  car,  using  no  more  force  than  is  nec- 
essary for  that  purpose. 

Id. 

In  an  action  for  personal  injury  alleged  to  have  been  received  as  a  pas- 
.senger  on  defendant's  train  through  its  negligence,  where  plaintiff  was  rid- 
ing upon  a  mileage  ticket,  issued  to  another  person,  upon  which  was  print- 
ed the  condition  that  it  would  be  forfeited  if  transferred,  the  conductor 
accepting  it  without  knowledge  that  he  was  not  the  person  to  whom  it 
was  issued,  the  relation  of  passenger  and  carrier  did  not  exist  between 
him  and  the  defendant,  and  the  defendant  was  not  bound,  so  far  as  he 
was  concerned,  to  exercise  that  measure  of  diligence  and  care  which  the 
law  requires  of  railroads  towards  those  who  are  in  good  faith  traveling 
upon  their  trains. 

Way  V.  Chicago,  Rock  Island  &  Pac.  Ry.  Co.  64  Iowa,  48 ;  19  N.  W.  828. 

A  railroad  company  cannot  confiscate  a  mileage  ticket  purchased  by  a 
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ticket-broker  in  a  fictitious  name,  and  on  which  another  person  is  traveling 
without  offering  to  refund  the  money. 

Morton  v.  Lake  Erie  &  W.  Ry.  7  Ohio  N.  P.  006. 

A  railroad  corporation  cannot^  as  a  condition  of  issuing  a  mileage  book 
under  the  statute  of  1895  as  amended  in  1896,  require  the  applicant  i» 
subscribe  his  name  at  the  bottom  of  a  page  of  the  book  which  contains  cer- 
tain rules  of  the  corporation,  at  least  one  of  which,  in  effect,  provides  that^ 
if  the  book  should  be  stolen  or  temporarily  lost  and  be  presented  for  uae 
by  a  wrongdoer,  the  true  owner  would  lose  all  his  rights  in  the  book. 

Watson  v.  N.  Y.  OnUrio  &  Western  Ry.  Co.  24  Misc.  628;  88  St.  Rep. 
201;  54  Supp.  201. 

A  railroad  company  cannot  require  an  applicant  for  a  mileage  book  under 
the  act  of  1896  to  disclose  the  names  of  the  members  of  his  family,  or  to 
subscribe  his  name  to  a  written  contract  of  compliance  with  certain  ruIeB 
and  regulations,  printed  on  the  inside  cover  of  the  book,  as  a  condition 
precedent  to  the  delivery  of  the  mileage  book. 

Trolan  v.  N.  Y.  0.  &  H.  R.  R,  Co.  31  App.  Div.  320;  86  St  Rep.  257; 
52  Supp.  257. 

•  The  act  of  1895  did  not  authorize  a  railroad  corporation,  as  a  condition 
of  transportation  upon  its  lines  and  the  issuing  of  a  mileage  book,  U)  re- 
quire the  execution  of  a  contract  requiring  the  exchange  of  coupons  in  the 
bdok  for  a  passage  ticket,  as  the  statute  is  absolute  that  the  mileage  book 
should  be  issued  upon  the  payment  of  the  required  sum,  and  that  the  mile- 
age book  entitled  the  holder  to  transportation,  nor  could  the  corporation 
invoke,  in  its  defense,  the  amending  act  of  1896,  subsequently  passed,  which 
provided  for  an  exchange  at  the  ticket  office  of  such  mileage  coupons  for 
a  passage  ticket. 

Corcoran  v.  N.  Y.  C.  &  H.  R.  R.  Co.  25  App.  Div.  479;  83  St.  Rep.  701; 
49  Supp.  701;  aff'g  20  Misc.  197;  79  St.  Rep.  861;  45  Supp.  861. 

There  was  no  consideration  for  the  contract,  although  it  contained  the 
following  provision,  "In  consideration  of  this  book  being  sold  at  a  reduced 
fare  the  undersigned  agrees  to  purchase  and  accept  it  upon  the  above  con- 
ditions," as  the  reduction  of  the  fare  was  a  matter  of  statutory  right. 

Id. 

Acceptance  of  a  mileage  ticket  which  is  expressed  to  be  upon  condition 
that  the  purchaser  agrees  to  sign  his  name  in  the  presence  of  the  conductor 
each  time  before  the  coupons  are  detached,  and  that,  unless  the  proper  sig- 
nature is  given,  the  ticket  is  forfeited,  does  not  constitute  an  agreement 
that  the  conductor  may  decide  for  the  holder,  as  well  as  for  the  company, 
whether  the  holder  is  the  purchaser  named  in  the  ticket. 

Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  6  C.  C.  A.  597.     (Ind.) 

Where  a  conductor  uses  unnecessary  force- in  ejecting  a  passenger  sup- 
posed to  be  personating  the  owner  of  a  mileage  ticket,  the  fact  that  ^^ 
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company  has  issued  instructions  to  its  conductors  tliat  r^ulations  re- 
garding the  acceptance  of  such  tickets  for  passage  must  be  strictly  en- 
forced, and  that,  if  they  find  tickets  have  been  transferred,  they  must 
lift  them,  collect  full  fare^  and  report  the  transaction,  do^s  not  render  the 
company  responsible  for  the  waoton  act  of  the  conductor,  although  its 
general  ticket  agent  was  upon  the  train,  and  the  conductor  conferred  with 
him  about  the  ticket,  where  it  is  not  shown  that  such  agent  had  author- 
ity oyer  the  conductor,  or  that  he  attempted  to  influence  his  action. 
Id. 

I.  Remedies  of  passenger* 
1.  Damages. 

A  passenger  who  is  wrongfully  ejected  from  a  train  by  the  conductor  on 
the  claim  that  he  is  not  the  persOn  named  in  a  mileage  ticket  may  elect 
to  bring  an  action  for  a  breach  of  the  special  contract  or  an  action  of 
tort  against  the  railroad  company. 

Pitteburg,  C,  C.  &  St.  L.  Ry.  Co.  6  C.  C.  A.  697.  (Ind.) 

Where  a  passenger  having  a  mileage  ticket  is  unable  to  exchange  it  at 
a  station  because  of  the  negligent  dblay  of  a  ticket  agent  in  opening  the 
ticket  office,  his  remedy  is  by  an  action  for  breach  of  the  contract;  and  the 
failure  of  the  ticket  agent  to  be  present  does  not  enlarge  the  contract,  so 
as  to  authorize  the  holder  thereof  to  ride  on  the  train  without  procuring 
such  exchange  ticket. 

Robb  V.  Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  14  Pa.  Super.  Ct.  282. 

The  statutes  requiring  railroad  corporations  to  issue  mileage  books  do  not 
attempt  to  provide  for  compensation  or  damages  which  a  party  might  suf- 
fer through  not  obtaining  a  mileage  book  and,  therefore,  paying  three 
cents  a  mile  for  travel  instead  of  two,  but  a  traveler  would,  undoubtedly, 
be  able  to  secure  compensation  for  such  loss  sustained' through  infringe- 
ment of  his  rights  under  these  statutes  in  an  ordinary  action  for  damages. 

Watson  V.  N.  Y.,  Ontario  &  Western  Ry.  Co.  24  Misc.  628;  88  St.  Rep. 
201;   54  Supp.  201. 

Proof  of  the  following  facts  is  sufficient  evidence  to  sustain  a  verdict  for 
plaintiff  for  damages  for  ejection  from  defendant's  train.  Plaintiff  pur- 
chased from  defendant's  agent  a  mileage  ticket  on  which  was  stamped  the 
date  of  issue,  but,  by  the  mistake  of  the  agent,  it  was  punched  on  the  mar- 
gin to  expire  on  the  day  it  was  issued,  instead  of  a  year  later.  He  signed  a 
contract  printed  on  the  cover,  which  stated  that  the  ticket  was  void  fqr 
passage  after  date  pimched  in  margin.  He  had  used  the  ticket  several 
umes  without  objection,  leaving  less  than  a  quarter  of  the  mileage  still 
111  the  book.  Thereafter  the  conductor  refused  to  accept  the  ticket  for  his 
lare,  and  on  his  refusal  to  pay  other  fare,  ejected  him  from  the  car. 

Krueger  v.  Chicago,  St.  P.  M.  &,  I.  Ry.  Co.  71  W.  W.  683.  (Minn.) 
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Where  it  appears  that  the  price  charged  him  is  unreasonable  and  extor- 
tionate  for  all  the  transportation  he  could  use  on  the  day  the  ticket  was 
issued,  the  provision  limiting  the  ticket  to  expire  on  that  day  was  void, 
and,  as  to  such  nrovision,  the  passenger  was  not  bound  by  the  contract  as 
written  until  it  was  reformed  in  a  court  of  equity. 

Id. 

Where  a  mileage  ticket  presented  to  the  conductor  appears  on  its  face  to 
be  void,  a  passenger  cannot  increase  the  amount  of  his  damages  by  re- 
fusing to  'leave  the  train,  and  compelling  the  conductor  to  eject  him  by 
force,  unless  from  the  circumstances  appearing  on  the  face  of  the  ticket 
and  the  surrounding  circumstances  known  to  the  conductor,  it  is  probable 
that  a  mistake  has  been  made  by  the  company  in  issuing  the  ticket,  and 
this  probability  is  ao  strong  that  the  conductor  should,  under  the  cir 
cuinstances,  investigate  further  before  ejecting  the  passenger. 

Id. 

A  railroad  company  which  authorizes  another  company  to  issue  and 
sell  mileage  tickets  good  over  its  road  makes  such  company  its  agent,  and 
cannot  repudiate  the  contract  so  made  with  a  passenger,  who,  in  good  faith, 
buys  a  ticket  from  such  agent,  on  account  of  any  subsequent  disagreement  be- 
tween the  two  companies,  but  by  doing  so  renders  itself  liable  to  the  dam- 
iij^es  resulting  to  such  passenger  from  the  inconvenience  and  delay  incident 
to  ejection  from  the  train. 

Winters  v.  Cowen,  90  Fed.  Rep.  99   (Ohio)  ;  aff'd  96  Fed.  Rep.  929. 

Where  the  general  passenger  agent  of  the  defendant  railroad  company  de- 
liberately repudiated  a  large  number  of  mileage  tickets  which  had  been 
issued  and  sold  to  the  public  by  his  authority,  such  action,  by  one  of  its 
controlling  oflicera,  was  in  such  wanton  and  reckless  disregard  of  defend- 
ant's duties,  and  of  the  rights  of  its  ticket  holders,  as  to  be  equivalent  to 
an  intentional  violation  of  such  rights  and  to  constitute  implied  malice, 
and  to  warrant  the  imposition  of  exemplary  damages. 

Id. 

Where  the  conductor  claimed  that  a  milcan;e  book  presented  by  a  passen- 
ger in  payment  of  her  fare,  had  been  forfeited  because  another  had  been 
allowed  to  use  it  contrary  to  its  terms,  and  threatened  to  put  her  off  the 
train  unless  she  paid  fare,  and  was  very  gruff  and  rough  about  it,  and  told 
her  that  she  was  not  the  person  named  on  the  ticket,  but  all  this  occurred 
in  the  separate  room  or  compartment  occupied  by  her  alone  in  the  sleep- 
ing car,  so  that  she  did  not  have  to  suffer  the  mortification  of  being  thus 
treated  in  the  presence  of  other  passen«^er8,  $100  damages  are  excessive 
ns  compensation  for  the  injuries  in  body  and  mind  which  she  suffered  on 
that  occasion. 

Mueller  v.  Chicago,  Burlington  &  Northern  R.  R.  Co.  75  Minn.  109. 
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2.  Penalty, 

The  refusal  of  a  railroad  corporation,  by  its  train  conductor,  to  accept 
for  transportation  a  mileage  book  tendered  by  a  passenger  without  the 
imssage  ticket  required  by  the  contract  printed  upon  the  book  and  signed 
by  the  passenger,  to  be  obtained  in  exchange  for  an  adequate  number  of 
coupons  previously  detached  from  the  book  by  the  company's  ticket  agent, 
made  the  corporation  liable  to  the  penalty  imposed  by  the  statute  of  1895, 
requiring  the  issue  of  such  books. 

Corcoran  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  25  App.  Div.  479;  83  St.  Rep.  701; 
49  Supp.  701;  Aff'g  20  Misc.  197;  79  St.  Rep.  861;  45  Siit)p.  861. 

A  demand,  made  at  a  small  side  station  in  a  city  where  there  is  a  main 
depot,  and  after  the  amendment  of  1897,  modifying  the  obligations  and 
rights  of  railroad  corporations  in  respect  to  mileage  books,  was  in  force, 
that  a  corporation  issue  a  mileage  book  as  provided  by  the  laws  of  1895, 
as  amended  by  the  laws  of  1896,  is  ineffectual  as  a  sufficient  basis  for  the 
recovery  of  a  penalty  for  refusal,  as  the  corporation  is  not  bound  to  have 
'such  a  book  on  hand  and  its  attempt  to  issue  such  a  one  would  have  been 
a  violation  of  the  statute. 

Watson  V.  N.  Y.,  Ontario  &  Western  Ry.  Co.  24  Misc.  628;  88  St.  Rep. 
201;  64  Supp.  201. 

All  of  the  several  acts  and  refusals  of  the  corporation,  committed  before 
the  commencement  of  an  action  to  recover  the  statutory  penalty  imposed 
upon  a  refusal,  constitute .  but  one  ofTense  and  only  one  penalty  is  recov- 
erable; but  if,  after  the  commencement  of  such  an  action,  the  corporation 
repeats  the  prohibited  acts,  they  constitute  a  new  offense  for  which  another 
penalty  can' be  recovered  in  another  action. 

Id. 
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'ACOETTA  V.  ZUPA. 

[54  App.  Div.  SS;  100  BU  Rep,  SOS;  66  Supp,  SOS.] 

{Supreme    Court,    Appellate    Division,  Second  Department.    October  5. 

1900.)  • 

1.  Trial — Objections — Sufficiency. 

Where  the  issue  was  whether  plaintiff  was  licensed  and  authorized  to 
practice  medicine  as  a  physician,  and  defendant  offered  a  register  of 
physicians  and  surgeons  as  a  public  record  to  show  that  plaintiff  was 
not  registered  or  licensed  at  the  time  the  services  sued  for  were  ren- 
dered, it  was  reversible  error  to  exclude  such  register  on  plaintiff's 
objection  that  it  was  incompetent^  immaterial,  and  irrelevant;  such 
objection  being  insufficient  to  raise  the  question  as  to  the  auth^iticity 
of  a  register  as  a  public  record. 

Note. — ^Rboistbt  or  Phtsioian  as  Pbebeqxtisitb  to  Ck}MFENSATi09. 

a.  The  statutes. 

b.  Decisions. 


a.  The  statutes. 

The  first  statute  on  this  subject  was  passed  March  27,  1792,  being  chap- 
ter 37  of  the  laws  of  1792,  entitled  an  act  to  regulate  the  practice  of 
physic  and  surgery  within  the  city  ai^  county  of  New  York,  prohibiting 
the  practice  of  medicine  by  persons  not  regularly  licensed  and  providing 
that  they  shall  not  be  entitled  to  any  l^al  demand  for  medicines  and  serv- 
ices, but  shall  be  liable  to  a  penalty. 

This  act  was  repealed  by  chapter  46  of  the  laws  of  1797,  which  re-en- 
acted its  principal  provisions  and  made  them  applicable  to  the  entire  state, 
providing  in  addition  that  the  license  must  be  filed  in  the  office  of  the  clerk 
of  the  county  wherein  the  physicians  resided,  but  leaving  out  the  provisioi^ 
that  they  should  not  be  entitled  to  a  legal  demand  for  services. 
,  The  next  act,  laws  of  1801,  chapter  144,  was  practically  the  same  and 
was  repealed  by  9  15,  chapter  138  of  the  laws  of  1806,  an  act  to  incorpo- 
rate  medical  societies  for  the  purpose  of  regulating  the  practice  of  physic 
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2.  Physicians — Failtjbk  to  Registeb — ^Action  fob  tk)MPENSATioN. 

Since  no  action  will  lie  on  a  contract  made  in  violation  of  a  statute, 
no  compensation  can  be  recovered  for  medical  services  rendered  by  a 
physician  who  is  not  registered,  as  required  by  Laws  1893,  c.  661,  pro- 
viding that  no  person  shall  practice  medicine  "unless  previously  regis- 
tered and  legally  authorized,  or  unless  licensed  by  the  regents,"  and 
declaring  that  any  person  who  violates  the  provisions  of  the  act  shall 
be  guilty  of  a  misdemeanor. 

Woodward,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  First 
District. 

Action  by  Michele  Accetta  against  Terese  Zupa.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defend- 
ant appeals.     Reversed. 

D.  Humphreys,  for  appellant. 
Richard  A.  Rendich,  for  respondent. 

Hboistrt   op   Phtbician  as  Pkebequisitk  to  Compensation,— continued. 

and  surgery  in  this  state,  which  act  was  amended  hy  laws  of  1807,  chapter 
104,  imposing  a  penalty  for  practicing  without  being  legally  authorized  but 
excepting  apothecaries  and  persons  who  administered  herbs. 

The  next  amendment,  laws  of  1812,  chapter  63,  made  it  necessary  to 
file  a  copy  of  license  in  county  clerk's  office. 

2  Rev.  Laws  of  1813,  chapter  94,  contained  the  same  provisions;  also  1 
R.  S.  Chapter  XIV.  title  VII.,  §§  16  and  19,  and  §  22  provided  that  persons 
practising  without  authority  should  be  incapable  of  recovering,  by  suit,  any 
debt  arising  from  such  practice. 

Laws  of  1830,  chapter  126,  exempted  persons  using  herbs  growing  in  the 
United  States  from  the  penalty,  but  this  exemption  was  repealed  by  the 
laws  of  1834,  chapter  68,  which  was  itself  repealed  by  chapter  305  of  ihe 
laws  of  1835. 

The  laws  of  1844,  chapter  275,  repealed  all  criminal  and  penal  laws 
against  the  unlicensed  practice  of  physic  and  surgery,  and  every  enact- 
ment which  prohibited  any  person  from  recovering  a  compensation  for 
services  as  a  physician  or  surgeon,  whether  licensed  or  not. 

There  was  no  new  enactment  upon  the  subject  until  the  laws  of  1874, 
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Goodrich^  P,  J.  The  plaintiif,  a  physician,  sued  for  profes- 
sional services  rendered  and  medicine  furnished  by  him  to  the 
defendant,  in  Kings  county.  He  recovered  a  judgment  for 
$100,  and  the  defendant  appeals. 

The  answer  denied  that  the  plaintiff  was  duly  qualified,  r^s- 
tered,  and  authorized  to  practice  medicine  as  a  physician  in  the 
county  of  Kings.  The  plaintiff  proved  that  he  was  admitted  to 
practice  and  graduated  in  the  University  of  Naples,  and  had 
passed  an  examination  in  the  University  of  the  State  of  New 
York,  was  licensed  in  1896,  and  had  practiced  medicine  since 
that  time.  In  McPherson  v.  Cheadell,  24  Wend.  15,  an  action 
to  recover  for  similar  services.  Judge  Cowing  said  (page  24)  : 

"In  the  first  place,  I  doubt  much  whether  the  defendant  below,  after  re- 
taining the  plaintiff  as  a  physician,  and  accepting  his  services  as  such, 
could  call  upon  him,  in  the  first  instance,  to  prove  a  regular  license.  •  .  . 
If  the  objection  soimd  in  the  fact  that  the  plaintiff  was  never  admitted,  or 
that  his  admission  has  become  inoperative,  it  lies  with  the  defendant  to 
show  it.     .    .     .     Where  the  question  does  not  arise  directly  on  indictment 

nKOiSTRT  OF  Physician  as  Prerequisitb  to  Compensation, — continued. 

chapter-  436,  which  made  it  a  misdemeanor  to  practice  without  registry 
in  the  county  clerk's  office. 

Chapter  513  of  the  laws  of  1880  was  the  same.  The  next  enactment,  laws 
of  1887,  chapter  647,  contained  all  the  provisions  in  practically  the  same 
words  used  in  the  present  law. 

The  legislature  consolidated  the  laws  relating  to  public  health  and  the 
practice  of  medicine  and  surgery,  and  repealed  all  prior  laws  relating  to 
the  subject,  by  the  act  of  1893,  chapter  661,  also  known  as  chapter  25  of 
the  general  laws,  being  the  public  health  law,  the  provisions  of  which  re- 
lating to  registry  of  physicians  are  as  follows: 

§  140.  .  No  person  shall  practice  medicine  after  September  first,  eighteen 
hundred  and  ninety-one,  unless  previously  registered  and  legally  authorized 
•or  unless  licensed  by  the  regents  and  registered  as  required  by  this  article. 
•    •    • 

§  149.  Every  license  to  practice  medicine  shall,  before  the  licensee  begins 
practice  thereunder,  be  registered  in  a  book  kept  in  the  clerk's  office  of  the . 
•county  where  such  practice  is  to  be  carried  on,  with  name,  residence,  place 
jtnd  date  of  birth,  and  source,  number  and  date  of  his  license  to  prac- 
lice.    •    •    • 
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or  action  for  violating  a  statute  which  requires  a  license,  but  comes  in  col- 
laterally, as  here,  the  books  are  very  strong  that  you  cannot  question  the 
fact  of  there  being  a  license  until  you  show  by  negative  proof  that  there 
was  none." 

In  another  case  (Thompson  v.  Sayre,  1  Denio,  1Y5),  brought 
to  recover  for  a  physician's  services,  it  was  held  that  the  plain- 
tiffs were  not  bound  to  prove  that  they  were  regularly  licensed 
physicians,  and  that  the  question  was  on  whom  the  burden  of 
proof  lay ;  citing  McPherson  v.  Cheadell,  supra,  as  holding  that 
a  license  is  presumed  until  the  contrary  is  shown. 

The  defendant,  after  proof  that  the  plaintiff  was  a  regular 
physician,  was  bound,  under  these  decisions,  to  sustain  the  al- 
legation that  the  plaintiff  was  not  licensed  and  authorized  to 
practice  in  Kings  county.  Por  this  purpose  her  counsel  said: 
''^I  offer  the  Register  of  Physicians  and  Surgeons  of  Kings  Coun- 

Reqistry  of  Physician  as  Pmsrrquisitb  to  Compeksation.— continued. 

"■ — ^.^_^^^^^.^___^^^^ 

§  150.  A  praoticing  physician  having  registered  a  lawful  authority  to 
practice  medicine  in  one  county,  and  removing  such  practice  or  part  thereof 
to  another  county,  or  regularly  engaging  in  practice  or  opening  an  office 
in  another  county,  shall  show  or  send  by  registered  mail  to  the  clerk  of 
such  other  county,  his  certificate  of  registration.  If  such  certificate  clearly 
shows  that  the  original  registration  was  of  an  authority  issued  under  seal 
by  the  regents,  or  if  the  certificate  itself  is  indorsed  by  the  regents  as  en- 
titled to  registration,  the  clerk  shall  thereupon  roister  the  applicant  in 
the  latter  county.     .     .    . 

S  153.  Any  person  who,  not  being  then  lawfully  authorized  to  practice 
medicine  within  this  state  and  so  registered  according  to  law,  shall  prac- 
tice medicine  within  this  state  without  lawful  registration  or  in  violation 
of  any  provision  of  this  article,  7  •  •  shall  be  guilty  of  a  misdemean- 
or.   •    •    • 

b.  DeoiHons, 

The  case  in  the  text  seems  to  be  the  first  case  to  be  decided  under  the 
provisions  of  the  present  law,  the  public  health  law,  chap.  661  of  the  laws 
of  1893. 


Ko  person,  praoticing  medicine  without  a  license  under  the  Revised  Laws 
N.  Y.  A.  C.  IS 


194  VOLUME  VIII. 


Appellate  Division.  [Oct 


ty,  volume  2,  for  the  purpose  of  showing  that  the  plaintiff  at 
the  time  of  the  rendition  of  services  was  not  a  registered  or  li- 
censed physician  in  Kings  county;"  and,  this  being  objected  to 
as  incompetent,  irrelevant,  and  immaterial,  the  court  sustained 
the  objection,  saying:  "It  makes  no  difference  as  to  his  being 
registered  or  not.  The  registry  of  physicians  is  only  a  police 
measure,  and  does  not  affect  a  physician  who  ia  really  practicing. 
An  admitted  physician  may  practice  his  profession.  Kegistry 
is  only  a  supervision  by  the  police."  The  exclusion  of  the  rec- 
ord was  error.  The  objection  was  that  it  was  incompetent^  im- 
material, and  irrelevant  No  specific  ground  for  the  objection 
was  gi\'en.  The  record  was  offered  as,  and  stated  to  be,  a  pub- 
lic register  of  physicians  and  surgeons  of  Kings  county,  and 
this  was  not  questioned.  If  the  plaintiff  had  desired  to  raise  a 
question  as  to  its  being  a  public  record,  his  objection  should  have 
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of  1813,  could  Bue  for  services  rendered,  or  medicines  furnished  as  a  physi- 
cian or  surgeon,  and  for  so  practicing  was  subject  to  a  penalty  of  $25,  uu* 
less  he  proved  that  he  administered  only  roots,  bark,  or  herbs,  the  grovvth 
or  produce  of  the  United  States. 

Timmerman  v.  Morrison,  14  Johns.  369.  (1817.) 

A  medical  practitioner  not  regularly  licensed  could  not,  under  the  Re- 
vised Laws,  recover  a  demand  claimed  by  him  for  medicine  furnished,  in 
which  evidently  was  included  compensation  for  his  services  as  a  physician. 

Allcott  y.  Barber,  1  Wend.  626.     (1828.) 

The  deposit  of  a  copy  of  his  license  in  the  clerk's  oflSv«  of  the  county 
,  in  which  a  physician  resides  was  not  an  essential  prerequisite,  under  the 
Revised  Statutes,  to  the  recovery  of  compensation  for  medical  services  ren- 
dered by  him. 

Finch  T.  Oridley,  25  Wend.  469.  (1841.) 

In  the  case  last  cited  the  court  said :  "Was  the  deposit  of  a  copy  of  the 
license  in  the  county  clerk's  office  an  essential  prerequisite?  I  think  not 
The  nineteenth  section  makes  the  physician  'liable  to  all  penalties  pro- 
vided by  law'  in  case  of  default.  It  is  insisted  that  penalties  here  includes 
the  disability  to  sue  for  fees  under  the  twenty-fourth  section,  as  well  as  the 
forfeiture  of  the  $25  under  the  twenty-flfth  section.  The  provision  being 
penal,  should  be  strictly  construed  and  limited  to  its  technical  common- 
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been  specific,  and  the  defendant  then  would  have  been  called 
upon  to  prove  the  authenticity  of  the  volume  by  showing  the 
source  of  its  production,  and  that  it  was  kept  by  authority.  No 
such  objection  having  been  made,  we  must  assume  it  to  have 
been  waived. 

The  objection  Hhat  the  evidence  was  irrelevant  and  immate- 
rial brings  us  to  the  main  question  in  the  case,  and  that  is  the 
legality  of  the  implied  contract  to  pay  the  plaintiff  for  his  serv- 
ices as  a  physician.  The  court  erred  in  holding  that  registry 
was  not  essential  to  a  recovery.     The  public  health  law  (Laws 

Reoibtbt  of  Physician  as  Prbrequisitb  to  Compsnbation, — continued. 

law  meaning.  That  is  fully  accorded  by  restraining  it  to  the  forfeiture 
in  the  latter  section." 

A  person  practicing  physic  without  being  authorized  by  the  Revised 
Statutes,  could  not  recover  for  his  services  although  he  administered  only 
patent  medicine  as  the  assignee  of  the  patentee. 

Thompson  v.  Staats,  15  Wend.  395.       (1836.) 

An  unlicensed  practitioner  in  botanic  medicines  could  not  recover  com- 
pensation for  his  services  as  a  physician  under  the  Revised  Statutes,  or 
even  for  medicines  furnished  by  him  in  the  course  of  h\»  attendance,  for 
preparing  which  he  had  obtained  a  patent. 

Smith  y.  Tracy,  2  Hall,  465.  (1829.) 

Physicians  and  surgeons  can  recover  compensation  for  the  services  of 
their  students  in  attendance  upon  their  patients  although  the  students  are 
not  licensed  to  practice  medicine. 

People  V.  Monroe  Ck>mmon  Pleas,  4  Wend.  200.  (1830.) 

An  unlicensed  physician,  although  he  used  only  v^etable  remedies  of  do- 
mestic origin,  could  not  maintain  an  action  for  medicines  and  medical  at- 
tendance rendered  before  the  passage  of  the  laws  of  1844,  chapter  275,  re- 
pealing all  former  statutes  prohibiting  unlicensed  physicians  from  recov- 
ering a  compensation  for  their  services. 

Bailey  t.  Mogg,  4  Den.  60  (1847.) 

A  person  practising  medicine  without  a  license  could  recover  the  value 
of  his  services  under  the  laws  of  1844,  chapter  276,  which,  in  effect,  abol- 
ished all  previous  statutoiy  regulations  and  restrictions  concerning  the 
practice  of  medicine,  and  authorized  anyone,  without  any  license,  to  pra4>- 
tioe  physic  and  surgery,  and  to  recover  for  their  services. 

Bronson  ▼«  Hoffman,  7  Hun,  674.   (1876.) 
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1893,  c.  eei")  provides  that  no  person  shall  practice  medicine 
"unless  previously  roistered  and  legally  authorized  or  unless 
licensed  by  the  regents."  Section  149  provides  that  the  license 
shall  be  registered  in  a  book  kept  in  the  county  clerk's  office. 
Section  153  provides  that  any  person  who  violates  the  above  pro- 
visions shall  be  guilty  of  a  misdemeanor  and  subject  to  fine  or 
imprisonment.  The  exact  point  involved  has  been  decided  in 
the  case  of  Fox  v.  Dixon,  34  St.  Eep.  710 ;  12  Supp.  267,  which 
was  an  action  to  recover  for  medical  services.  It  was  not  dis- 
puted that  the  physician  had  not  filed  the  certificate  required 
by  chapter  513  of  the  Laws  of  1880,  which  forbade  any  person 

Reoistrt  of  Physician  as  PaEBEQuisiTB  to  CoMPENSATioN,~coDtiDued. 

A  person,  who  undertakes  to  cure  diseases  by  manipulating  the  patient's 
body,  by  rubbing,  kneading  and  pressing  it,  can  recover  the  compensation 
agreed  to  be  paid  for  such  services,  although  he  is  not  a  graduate  of  a  medi- 
cal school  and  has  no  license  permitting  him  to  practice  either  medicine 
or  surgery,  under  chapter  436  of  laws  of  1874. 

Smith  y.  Lane,  24  Hun,  632.  (1881.) 

A  physician,  who  had  not  filed  the  certificate  required  by  the  laws  of 
1880,  chapter  513,  could  not  recover  for  professional  services  performed 
by  him,  as  one  cannot  recover  compensation  for  doing  an  act  which  is  de- 
clared by  law  to  be  a  misdemeanor. 

Fox  T.  Dixon,  34  St.  Rep.  710;  12  Supp.  267.   (1890.) 

Under  chapter  513  of  the  laws  of  1880,  visiting  a  patient  out  of  the  coun- 
ty, in  which  a  physician  regularly  practiced  and  was  duly  registered,  did 
not  make  a  new  practice  in  a  new  county,  unless  intended  as  a  cover  for 
real  change  of  place,  nor  necessitate  a  new  registry  in  such  new  county  in 
order  to  recover  for  medical  services  performed  there. 

Martino  v.  Kirk,  55  Hun,  474;  29  St.  Rop.  375;  8  Supp.  758.  (1890.) 

In  discussing  the  case  last  cited  the  court  said :  "The  plaintiff  registered 
and  had  her  office  in  Brooklyn.  She  advertised  in  the  Westchester  county 
paper  that  she  would  meet  patients  on  certain  days  at  Mt.  Vernon,  where 
she  had  an  office.  Defendant  was  treated  in  Brooklyn  two  or  three  times, 
the  other  times  being  at  her  residence  in  Westchester  county.  She  was 
never  in  the  Westchester  office,  was  never  treated  there,  and  it  is  not  proven 
that  the  original  contract  came  from  the  advertisement  in  Westchester 
county.  Even  if  the  advertising  tin  office  in  Westchester  county  was  an  of- 
fense, defendant  cannot  avail  herself  of  this  fact.  The  contract  with  plain- 
tiff was  not  proven  to  be  a  Westchester  contract." 
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to  practice  medicine  without  registry,  and  declared  the  person 
who  did  BO  guilty  of  a  misdemeanor.     The  court  said : 

^'It  is  a  settled  principle  that  one  cannot  recover  compensation  for  do- 
ing an  act  to  do  which  is  forbidden  by  law  and  is  a  misdemeanor.  The 
contrary  rule  would  make  an  absurdity.  It  would  permit  one  to  hire  another 
to  commit  a  misdemeanor,  and  would  compel  the  payment  of  the  contract 
price  for  doing  what  the  law  forbids.  Whether  this  statute  is  wise  or  not  we 
cannot  examine.  It  is  enacted  in  the  interest  of  the  health  of  the  public, 
to  prevent  incompetent  persons  from  practicing  as  physicians.  We  must 
give  effect  to  it.  And  we  cannot  permit  a  recovery  of  compensation  for 
doing  an  act  which  this  statute  declares  to  be  a  misdemeanor.  Oscanyan 
V.  Arms  Co.  103  U.  S.  261 ;  26  L.  ed.  539." 


As  this  decision  is  that  of  the  old  general  term,  and  has  never 
been  questioned,  it  is  controlling  upon  us  as  the  ruling  of  a 
co-ordinate  court,  and  there  is  abundant  authority  to  the  same 
point  In  Wheeler  v.  Bussell,  17  Mass.  258,  an  action  on  a  note, 
the  consideration  of  which  was  the  sale  of  shingles  not  of  a  size 
prescribed  by  statute,  the  brief  of  counsel  cited  and  reviewed  the 
authorities  so  effectively  that  Chief  Justice  Parker,  speaking  for 
the  oourty  observed  that  the  cause  had  been  so  elaborately  argued 
on  both  sides,  and  the  points  and  authorities  so  thoroughly  dis- 
played, that  it  was  quite  unnecessary  for  the  court  to  go  into  a 
formal  discussion  of  the  case.  They  were  all  of  opinion  that, 
the  shingles  for  the  price  of  which  the  note  in  suit  was  given 
having  been  sold  in  direct  violation  of  the  statute,  the  consid- 
eration of  the  promise  was  clearly  illegal,  and  insufficient  to 
support  it.  "No  principle  of  law,"  his  honor  added,  "is  better 
settled  than  that  no  action  will  lie  upon  a  contract  made  in  vio- 
lation of  a  statute  or  of  a  principle  of  the  common  law.  The 
authorities  cited  by  the  counsel  for  the  defendant  to  this  point 
are  irresistible.  Indeed,  the  same  thing  has  been  frequently 
ruled  by  this  court  in  cases  which  cannot  be  distinguished,  in 
their  principles,  from  that  now  before  the  court,  particularly  in 
the  cases  of  Springfield  Bank  v.  Merrick,   14  Mass.    322,  and 
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Hussell  V.  De  Grand^  15  Mass.  35."     In  15  Am.  &  Eng.  £nc. 
Law  (2d  ed.  p.  939),  it  is  said: 

'^Where  the  Btatute  ezpresslj  provides  that  a  violation  thereof  shall  be 
a  misdemeanor,  it  would  seem  clear  that  it  was  the  intention  of  the  le^sla- 
ture  to  render  illegal  contracts  violating  such  statute.  Where  the  statute 
contains  an  express  prohibition,  and  also  imposes  a  penalty  for  its  viola- 
tion, the  rule  has  been  laid  down  that  a  contract  contravening  such  a 
statute  would  be  illegal,  unless  a  contrary  intention  on  the  part  of  the 
legislature  appeared  from  the  whole  statute.  This  rule  has  not,  however, 
met  with  universal  approval.' 


f> 


The  only  authority  cited  under  the  last  sqptence  is  a  Ver- 
mont case,  but  we  think  the  general  rule,  certainly  in  this  state, 
is  as  stated  in  the  quotation.  For  this  reason  the  judgment 
should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide  the 
event.     All  concur,  except  Woodwaed,  J.,  dissenting. 
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BENNETT  ▼.  EASTCHESTER  GASLIGHT  CO. 

r 

[54  App.  Div,  H;  100  8t.  Rep,  292;  66  Bupp.  292.] 

{Bupreme  Court,  Appellate  Division,  Second  Department.    October  5, 

1900.) 

1.  Gas — ^DuTY  to  Supply — ^Payment  or  Arbears — ^Penalty — ^Action. 
Transportation  corporations  law,  c.  566,  §  65,  provides  that,  if  a  gas- 
light company  shall  refuse  to  supply  an  applicant  not  in  arrears  with 
gas  for  the  space  of  10  days  after  an  application  therefor,  such  cor- 
poration shall  forfeit  to  the  applicant  $10,  and  $5  for  every  day  there- 
after during  which  such  neglect  shall  continue,  notwith|tanding  there 
may  be  compensation  in  arrears  for  gas  furnished  to  a  former  occu- 
pant. In  an  action  for  the  penalty,  plaintiff  testified  that  he  made 
application  for  gas  at  his  office,  but  defendant  demanded  as  a  condi- 
tion that  plaintiff  deposit  $5,  and  pay  a  disputed  bill  for  gas  supplied 
elsewhere  to  plaintiff;  that  plaintiff  tendered  the  $5,  but  refused  to 

Note. — ^Remedies  fob  Refusal  to  Supply  Gas,  Elegtbigity,  Wateb,  etc., 

TO  Ck)NSUMEB. 

a.  The  statute, 

b.  Penalty. 

c.  Injunction, 
^            d.  Mandamus. 

e.  Damages. 


a.  The  statute 

The  transportation  corporations  law,  being  chapter  40  of  the  general  laws, 
provides  (§65)  "Upon  the  application,  in  writing,  of  the  owner  or  occu- 
pant of  any  building  or  premises  within  one  hundred  feet  of  any  main 
laid  down  by  any  gaslight  corporation,  or  the  wires  of  any  electric  light 
corporation,  and  payment  by  him  of  all  money  due  from  him  to  the  corpo- 
ration, the  corporation  shall  supply  gas  or  electric  light  as  may  be  required 
for  lighting  such  building  or  prcniiitcs,  notwithstanding  there  be  rent'  or 
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pay  the  bill.  Defendant's  witnesses  testified  that  nothing  was  said 
and  no  demand  made  concerning  the  payment  of  the  bill.  Held  suffi- 
cient to  sustain  a  holding  that  payment  of  the  disputed  bill  was  ex- 
acted by  defendant. 

2.  Same — Application — Sutficiewct. 

« 

Where  defendant  had  previously  supplied  gas  to  the  office  occupied  by 
plaintiff,  and  knew  the  nature  of  service  sequired,  an  application  by 
plaintiff  requiring  defendant  to  furnish  him  ''with  gas  for  lighting  said 
office  as  heretofore  supplied,  by  a  return  of  the  meter  to  said  office  as 
.  the  same  was  placed  on  the  1st  of  the  presoit  month/'  was  sufficient, 
.  under  transportation  corporations  law,  c.  566,  S  65,  subjecting  gas 
companies  to  a  penalty  for   refusal   to  supply  gas   after  application 


therefor. 
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Consumer, — continued. 

compensation  in  arrear,  for  gas  or  electric  light  supplied,  or  for  meter, 
wire,  pipe  or  fittings,  furnished  to  a  former  occupant  thereof,  unless  such 
owner  or  ocoipant  shall  have  undertaken  or  agreed  with  the  former  occu- 
pant to  pay  or  exonerate  him  from  the  payment  of  guch  arrears,  and  shall 
refuse  or  neglect  to  pay  the  same;  and  if  for  the  space  of  ten  days  after 
such  application  and  the  deposit  of  a  reasonable  sum  as  provided  in  the 
next  section  if  required,  the  corporation  shall  refuse  or  neglect  to  supply 
gas  or  electric  light  as  required,  such  corporation  shall  forfeit  and  pay  to 
the  applicant  the  sum  of  ten  dollars,  and  the  further  sum  of  five  dollars 
for  every  day  thereafter  during  which  such  refusal  or  neglect  shall  continue; 
provided  that  no  such  corporation  shall  be  required  to  lay  service  pipes  or 
wires  for  the  purpose  of  supplying  gas  or  electric  light  to  any  applicant 
where  the  ground  in  which  such  pipe  or  wire  is  required  to  be  laid  shall  be 
frozen,  or  shall  otherwise  present  serious  obstacles  to  laying  the  same; 
nor  unless  the  applicant,  if  required,  shall  deposit  in  advance  with  the 
corporation  a  sum  of  money  sufficient  to  pay  the  cost  of  his  portion  of  the 
pipe  or  wire  required  to  be  laid,  and  the  expense  of  laying  such  portion." 

L.  1800,  c.  566,  S  65. 

9  81.  Every  such  corporation  (water- works  corporation)  shall  supply 
the  authorities  or  any  of  the  inhabitants  of  any  city,  town  or  village 
through  which  the  conduits  or  mains  of  such  corporation  may  pass,  or 
wherein  such  corporations  may  have  organized,  with  pure  and  wholesome 
water  at  reasonable  rates  and  cost.     •    •    • 

L.  1800,  &  566. 

b.  Penalty, 

Refusal  to  furnish  a  continuous  supply  of  gas  upon  a  proper  application 
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8.  Appeal — Erbob  Pbocubed  by  Affellaht. 
Where  defendant  insisted  on  having  submitted  to  the  jury  a  question 
which  was  improper,  it  cannot  subsequently  complain  of  the  finding 
of  the  jury  thereon. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Frank  A.  Bennett  against  Eastchester  Gaslight 
Company  to  recover  the  statutory  penalty  for  failure  to  supply 
plaintiff's  oflSce  with  gas.  From  a  judgment  of  the  supreme 
court  in  favor  of  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.     Affirmed, 

Remedies  fob  Refusal  to  Supply  Qab,  Electbicitt,  Wateb,  STa,  to 

Consumer,  — cod  tinned. 

therefor  renders  a  gas-light  company  liable  to  the  penalty  imposed  by  stat- 
ute, although  the  application  was  accepted  and  there  was  no  failure  to  sup- 
ply gas  within  ten  days  immediately  succeeding  such  acceptance. 
Meiers  y.  Metropolitan  Gas  Light  Go.  11  Daly,  110. 

A  gas  company  is  not  liable  to  the  penalty  imposed  by  statute  for  re- 
fusal to  furnish  a  separate  meter  for  the  floor  of  a  tenement  house  occu- 
pied by  plaintiff,  unless  he  puts  in  separate  or  independent  service  pipes  to 
connect  with  the  meter,  where  gas  is  supplied  through  pipes  provided  by 
his  landlord,  which  he  could  use. 

Ferguson  y.  Metropolitan  Gas  Light  Co.  37  How.  Pr.  189. 

Refusal  to  pay  for  gas  which  escaped  from  a  gas  log  through  negligence 
of  the  company's  servants,  and  the  fact  that  the  office  to  light  which  gas 
is  demanded,  is  farther  than  100  feet  from  the  main,  the  building  in  which 
it  is  located  being  within  100  feet  of  the  main,  do  not  relieve  the  gas  com- 
pany from  the  penalty  imposed  by  statute  for  failure  to  supply  gas. 

Jones  y.  Rochester  Gkw  &  Eleotric  Co.  No.  1,  7  App.  Div.  465;  39  Supp, 
1105. 

In  an  action  against  a  gas  company  for  the  penalty  imposed  by  statute 
for  refusal  to  furnish  gas,  an  owner  or  occupant  is  not  limited  in  his  re- 
covery to  a  single  penalty,  and  a  recovery  for  one  building  is  not  a  bar 
to  a  recovery  for  another,  and  consent  to  the  removal  of  the  gas  meters  does 
not  estop  him  from  making,  at  a  subsequent  time,  a  demand  for  a  return 
of  the  supply  of  gas. 

Jones  V.  Rochester  Gas  &  Electric  Co.  No.  2,  7  App.  Div.  474;  39  Supp. 
1110;  AfTd  158  N.  Y.  678;  52  N.  E.  1124. 

In  an  action  against  a  gas  company  to  recover  the  penalty  imposed  by 
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Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Woodwabd, 
HiBSCHBESG,  and  Jenks^  JJ. 

John  M,  Bowers  (W.  H.  Van  Benschoten,  on  the  brief),  for 
appellant 

Frank  A.  Bennett,  in  pro.  per.  (Roger  M.  Sherman,  counsd), 
for  respondent 

HiBSCHBERG,  J.  The  action  is  brought  against  a  gas  com- 
pany to  recover  the  penalty  imposed  by  section  65  of  the  tranfl^ 
portation  corporations  law  (chapter  566,  Laws  1890)  for  a  fail- 

Kbmedies  for  Refusal  to  Supply  Gas,  ELBCTsioiTy,  Water,  etc.,  to 

Consumer, —continued.  ' 

statute,  the  burden  of  proving  that  a  deposit  demanded  by  tbe  company 
ifl  unreasonable  in  amount  resU  upon  plaintiff. 

Bennett  v.  Eastcheater  Gas  Light  Co.  40  App.  DIt.  169;  91  St  Rep.  847; 
57  Supp.  847. 

Failure  to  supply  electric  light  and  power  upon  a  written  requisition 
upon  an  electric  light  and  power  compi^ny  which  does  not  specify  the 
amount  of  power  and  the  number  of  lights  wanted,  does  not  subject  the 
company  to  the  penalty  imposed  by  statute,  when  the  applicant  fails  to  an- 
swer in  writing  th«  written  inquiry  of  the  company  as  to  how  much  power 
and  how  many  lights  he  wanted,  although  he  or  his  agent  may  have  told  t 
person,  not  shown  to  be  authorized  to  act  in  the  matter,  what  he  wanted. 

Andrews  v.  North  River  Electric  Light  &  Power  Co.  24  Misc.  671;  87  St. 
Bep.  810;  53  Supp.  810;  Aff'g  23  Misc.  512;  85  St  Rep.  872;  51  Supp. 
872. 

Natural  gas  corporations  are  not  subject  to  the  penalty  imposed  by  stai* 
ute  for  failure  to  furnish  gas. 

Wilson  V.  Tennent,  32  Misc.  273;  99  St  Rep.  852;  65  Supp.  852. 

* 

c.  Injunction, 

An  injunction  will  be  granted  to  prevent  cutting  off  the  supply  of  gw 
until  the  dispute  between  the  company  and  a  consumer  as  to  the  amount 
due  for  gas  is  ascertained  and  settled  by  the  courts. 

Sickles  V.  Manhatan  Gas  Light  Co.  64  How.  Pr.  33;  Aff'd  66  How.  ft- 
814. 

A  preliminary  injunction  will  be  granted  restraining  a  water  oompADj 
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lire  to  supply  the  plaintiflF  with  gas  at  his  office,  room  No.  2,  in 
the  Post  Office  Building,  at  Mt  Vernon,  N.  T.  The  plaintiff's 
occupancy  of  the  office  began  about  January  81, 1897.  On  the 
5th  day  of  February  he  attempted  to  light  the  gas,  and  discov- 
ered that  there  was  no  flow.  It  appeared  on  the  trial  that  the 
meter  had  been  removed  a  few  days  previously  by  the  defend- 
ant at  the  request  of  the  prior  occupant  of  the  office.  On  the 
6th  day  of  February  the  plaintiff  called  at  the  office  of  the  de- 
fendant, and  applied  to  the  manager  to  have  the  meter  restored 
to  the  office,  and  to  have  gas  supplied  for  his  use.  Subsequently 
on  the  same  day,  he  served  on  the  defendant  a  written  applica- 
tion to  the  same  effect  There  is  no  dispute  that  the  defendant 
failed  and  refused  to  restore  the  meter  and  to  supply  the  gas,  but 

Remedies  fob  Refusaij  to  Bupply  Gas,  Electuicity,  Water,  etc.,  to 

Consumer,— continued. 

trom  cutting  off  plaintiff's  supply,  during  the  pendency  of  an  action  to  de- 
4Mrmln-e  the  amount  due  under  the  contract,  where  plaintiff  would  suffer 
ipreat  injury  thereby. 

Van  Nest  Land  &  Improvement  Co.  v.  N.  Y.  &  Westchester  Walter  Co.  7 
App.  Div.  295;  40  Supp.  212. 

An  injunction  will  be  granted  to  restrain  the  Croton  Aqueduct  Board  of 
^ikt  City  of  New  York  from  cutting  off  the  Croton  water  from  a  building, 
itn  the  ground  of  nonpayment  of  the  water  rate,  where  the  rate  charged 
♦y  them  is  more  than  is  authorized  by  law. 

Cromwell  v.  Stephens,  2  Daly,  16.  -^    - 

The  use  of  water  by  a  village,  for  fire  purposes  and  for  drinking  foun- 
^4  ins,  after  the  contract  therefor  has  expired,  will  not  be  restrained  by 
/Q junction  on  the  application  of  the  water-works  company  furnishing  it, 
mn.  the  groimd  that  they  are  unable  to  agree  upon  the  price  to  be  paid 
)n  the  future  for  the  water  to  be  supplied. 

West  Troy  Water-works  Co.  v.  Village  of  Green  Island,  32  Hun,  630. 

Where  a  water  company  incorporated  to  supply  a  city  with  water  fails 
to  furnish  a  sufficient  supply  according  to  the  terms  of  a  contract  with  a 
customer,  he  may  enjoin  the  company,  although  he  refuses  to  pay  a  bill 
for  such  water,  from  cutting  off  his  supply  of  water  for  such  nonpayment. 

McEntee  v.  Kingston  Water  Co.  165  N.  Y.  27;  58  N.  E.  786. 

An  injunction  restraining  the  Croton  Aqueduct  Board  from  cutting  off 
the  supply  of  water  for  nonpayment  of  the  water  rate  will  be  dissolved 
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there  is  a  serious  dispute  as  to  the  reasons  assigned  for  such  fail- 
ure and  refusal  at  the  time  the  plaintiff  made  his  application. 
It  appears  that  the  defendant  had  a  disputed  claim  against  the 
plaintiff  for  a  small  sum  for  gas  alleged  to  have  been  supplied 
to  the  plaintiff  at  his  residence  some^  years  before.  The  plain- 
tiff testified  that,  when  he  asked  for  gas  to  be  furnished  at  his 
office,  the  manager  demanded  as  precedent  conditions  that  he 
deposit  the  sum  of  $5,  and  also  that  he  pay  this  disputed  bilL 
He  further  testified  that  he  then  tendered  the  $5,  but  refused  to 
pay  the  bill.     The  defendant's  witnesses  testified,  on  the  other 

Rkmedibs  for  Refusal  to  Supply  Gas,   Eleothicitt,  Water,  Bra,  to 
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where  plaintiff  fails  to  pay  the  extra  rents  chargeable,  in  addition  to  the 
regular  rents,  upon  buildings  which  consume  an  extra  quantity  of  w»ter. 
Treadwell  v.  Van  Schaick,  30  Barb.  444. 

t    An  injunction  will  not  be  granted  restraining  the  water  commissioners 
of  Albany  from  shutting  off  the  water  supply  for  nonpayment  of  the  spe 
cial  rates  fixed  by  them  to  be  paid  for  water  used  in  excess  of  the  amount 
allowed  to  be  used  by  the  occupant  of  a  building  assessed  for  an  annual 
rental. 

Brass  v.  Rathbone,  8  App.  Div.  78;  40  Supp.  466;  Aff'd  153  N.  T.  435: 
47  N.  E.  906. 

In  the  two  cases  last  cited  the  Croton  Aqueduct  Board  and  the  Albany 
Water  Commissioners  were  authorized  by  special  statutes  to  make  <H^i- 
nances  regulating  the  use  of  the  water  and  to  cut  off  the  supply  of  water 
for  violations  thereof. 

d.  Mandamus. 

A  mandamus  will  not  be  granted  directing  a  gas  company  to  furnish  gas 
to  an  applicant,  if  he  is  indebted  to  the  company  and,  in  answer  to  a  claim 
for  payment,  represents  himself  as  insolvent,  although  the  company  had 
furnished  gas  to  him  for  a  period,  without  objection  on  account  of  his 
indebtedness. 

People  V.  Manhattan  Gas  Light  Ck>.  45  Barb.  136;  1  Abb.  Pr.  N.  S.  404: 
30  How.  Pr.  87. 

A  writ  of  mandamus  will  issue,  on  the  relation  of  an  inhabitant  of  a 
city,  to  compel  a  water  company,  having  a  contract  with  the  city  to  sup- 
ply the  inhabitants  thereof  with  pure  water,  to  furnish  the  relator  pure 
water  at  a  reasonable  rate  to  be  fixed  according  to  the  quantity  consumed, 
and  not  to  be  paid  in  suivance,  and  he  is  not  obliged  to  first  pay  the  exceBS- 
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hand,  that  the  only  condition  named  was  the  deposit  of  $5,  which 
the  plaintiff  neither  tendered  nor  offered  to  pay,  and  that  no  de- 
mand was  made  for  payment  of  the  disputed  bill.  The  learned 
trial  justice  submitted  to  the  jury  the  issue  of  fact  thus  raised, 
instructing  them  that^  if  the  refusal  to  furnish  gas  was  based 
upon  the  failure  to  pay  the  former  bill  and  the  plaintiff  owed 
the  bill,  the  defendant  was  legally  justified  in  its  refusal.  The 
verdict  of  the  jury  must  be  assumed  to  involve  a  decision  of  this 
ciontroversy  in  favor  of  the  plaintiff.  The  evidence  was  suffi- 
cient to  warrant  the  jury  in  concluding  that  the  defendant  had 
no  rightful  claim  against  the  plaintiff  for  gas  furnished  at  the 
latter's  residence,  and  there  was  also  sufficient  evidence  to  war- 
rant the  conclusion  that  the  payment  of.  this  demand  was  exacted 

m 
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ive  charges  of  the  water  company  and  then  seek  redress  for  his  grievances 
in  an  action  at  law. 

People  V.  N.  Y.  Suburban  Water  Co.  38  App.  Div.  413;  90  St  Rep.  364; 
56  Supp.  364. 

Mandamus  will  not  lie  against  a  water  company  to  compel  it  to  supply 
the  relator  with  water,  if  he  has  not  paid  or  tendered  payment  of  the 
I'ates  legally  due. 

Matter  of  McGrath,  56  Hun,  76;  29  St  Rep.  704;  9  Supp.  1G8. 

e.  Damages, 

Damages  cannot  be  recovered  from  a  gas  company  for  cutting  off  the 
supply  of  gas,  where  the  consumer,  after  being  requested  by  the  company, 
refused  to  pay  the  bill  for  gas  and  to  increase  the  amount  of  his  deposit 

Ford  V.  Brooklyn  Gas  Light  Co.  3  Hun,  621. 

A  gas  company  cannot  lawfully  shut  off  the  gas  from  the  premises  of  a 
f^ustomer  who  has  mad^  the  deposit  required,  on  the  ground  that  he  is  in 
arrear  for  gas  furnished  by  the  company,  when  such  arrears  were  created 
by  former  occupants,  but,  in  an  action  for  damages  therefor,  loss  of  board- 
era  and  failure  to  obtain  others  on  account  of  not  being  able  to  light  the 
boarding  house  with  gas  are  too  remote  to  form  the  basis  of  damages  for 
which  a  reoovery  can  be  had. 

Morey  ▼•  Metropolitan  Gas  Light  Co.  38  Super.  186* 
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by  the  defendant  as  a  condition  of  supplying  gas  to  the  plain- 
tiff's office. 

The  defendant  contends,  however,  that  the  written  application 
served  by  the  plaintiff  was  insufficient.  It  is  couched  in  almost 
the  identical  language  as  the  one  under  consideration  in.  Jones 
V.  Kochester  Gas  &  Electric  Co.  7  App.  Div.  465,  469 ;  39  Supp. 
1105,  and  whieli  \vas>  there  held  to  comply  with  the  statute.  It 
is  true  that  in  that  case  the  applicant  was  the  individual  from 
whom  the  meter  had  previously  been  taken  away,  while  in  this 
case  the  applicant  was  a  succeeding  tenant,  but  the  difference  is 
immaterial.  The  defendant  had  a  few  days  before  supplied  gas 
to  the  office  occupied  by  the  plaintiff,  and  therefore  knew  the 
nature  and  extent  of  the  service,  and  the  plaintiff's  application 
in  terms  required  that  he  be  supplied  "with  gas  for  lighting  said 
offices  as  heretofore  supplied,  by  the  return  of  the  meter  to  said 
offices  as  the  same  was  placed  on  the  first  of  the  present  month." 
It  thus  appears  that  what  the  plaintiff  desired  was  that  the  de- 
fendant should  light  his  offices  as  they  were  lighted  during  the 
occupancy  of  his  predecessor,  and  written  notice  of  this  desire 
was  communicated  to  the  defendant  with  reasonable  precision 
and  exactness.  The  defendant  did  not  claim  to  be  in  doubt  as 
to  the  extent  of  the  service  required,  as  was  the  case  in  Andrews 
V.  North  River  Elec.  Light  &  Power  Co.  23  Misc.  512 ;  85  St 
Rep.  872 ;  51  Supp.  872.  No  form  of  application  is  prescribed 
by  the  statute,  and  therefore  one  which  fairly  and  plainly  states 
the  service  required  without  ambiguity  and  with  reasonable  cer- 
tainty should  be  deemed  sufficient 

The  defendant  offered  evidence  designed  to  show  that  the  de- 
mand for  a  deposit  of  $5  was  reasonable,  within  the  meaning  of 
section  66  of  tiie  transportation  corporations  law  (chapter  666, 
Laws  1890),  and  various  errors  are  assigned  in  the  ruling  of  the 
learned  trial  justice  relating  to  such  evidence.  As  the  plaintiff 
had  testified  that  he  tendered  the  deposit^  he  was  hardly  in  p')si- 
tion  to  raise  the  question  upon  the  trial  that  the  demand  so  ac- 
ceded to  was  unreasonable,  and  on  a  previous  appeal  this  court 
had  held  that  the  burden  of  proof  was  on  the  plaintiff.     Bennett 
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V.  Eastchester  Gaslight  Co.  40  App.  Div.  169 ;  91  St  Rep.  847 ; 
67  Supp.  847.  We  fin^  jio  errors  in  the  ruling  of  the  CQurt 
upon  the  evidence  in  question.  Indeed,  the  court  endeavored  to 
eliminate  from  the  case  the  question  of  the  reasonableness  of  the 
demand  for  a  deposit,  saying :  "The  question  of  reasonableness 
is  not  in  this  case.  I  rule  this  testimony  out.  The  plaintiff's 
testimony  is  that  the  refusal  was  not  put  on  that  ground  at  all. 
The  refusal  was  put  on  the  ground  that  he  would  not  pay  the  bill 
for  the  residence  he  formerly  occupied."  To  this  the  defend- 
ant's counsel,  Mr.  Swits,  responded,  "The  defendant  excepts  to 
the  ruling  of  the  court ;"  whereupon  the  court  said :  "The  rul- 
ing is  in  your  favor.  If  you  do  not  want  it,  I  will  submit  it  to 
the  jury.  I  will  submit  the  question  to  the  jury  if  the  defend- 
ant asks  me  to."  The  court  did  accordingly  submit  to  tl^e  jury 
the  question  of  the  reasonableness  of  the  demand  for  a  $5  de- 
posit, without  objection  or  exception  on  the  part  of  the  defend- 
ant But  as  the  jury  were  told  in  that  connection  that  the  plain- 
tiff had  accepted  the  amount  as  reasonable,  that  in  the  view  of 
the  court  it  was  his  duty  to  offer  and  tender  the  amount  so  ex- 
acted, and  that  if  they  found  that  the  plaintiff  had  failed  or  neg- 
lected to  make  a  tender  of  this  deposit  he  could  not  recover,  it  is 
difficult  to  see  how  the  defendant  has  been  prejudiced.  If,  how- 
ever, the  defendant  has  been  prejudiced,  that  is  to  say,  if  the 
verdict  may  have  been  based  on  the  theory  that  there  was  no  de- 
mand for  the  payment  of  the  old  bill,  but  only  for  a  deposit  of 
$5,  which,  in  the  view  of  the  jury,  was  an  imreasonable  sum  un- 
der the  circumstances, — ^the  fact  remains  that  it  is  not  the  prov- 
ince of  an  appellate  tribunal  to  relieve  a  litigant  from  the  con- 
sequences of  a  situation  which  it  deliberately  invited  in  opposi- 
tion to  a  favorable  ruling  of  the  trial  court  The  judgment  and 
order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 
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ASHLEY  V.  LEHMANK 

[54  App.  Div,  45;  100  8t.  Rep.  299;  66  8upp.  299.] 

{Supreme  Court,  Appellate  Division,  Second  Department.    October  5, 1900.) 

Pleading — ^Effect  of  PsATEBf  fob  Inappropriate  Relief — ^Dismissal. 
An  error  of  a  pleader  in  asking  for  equitable  relief,  when  he  should  have 
concluded  with  a  different  prayer,  does  not  render  a  complaint  subject 
to  a  motion  to  dismiss,  when  it  states  facts  constituting  a  cause  of  ac- 
tion at  law  and  the  cause*  should  be  transferred  to  the  law  calendar. 

Appeal  from  special  term,  Kings  county. 

Note. — ^Adequate  Kehedt  at  Law  as  Defense  to  Equitable  AcnoiT. 

a.  Availability. 

1.  In  general. 

2.  By  demurrer. 

3.  By  answer — Necessity  of  so  raising. 

4.  By  motion,  etc.,  when  not  pleaded. 

b.  Disposition  of  action. 

1.  Direction  of  trial  in  court  of  law. 

2.  Retention   and   granting   of  legal   relief, 

3.  Dismissal  of  complaint. 


No  attempt  is  here  made  to  enter  into  a  consideration  of  the  Tarious  in- 
fiances  in  which  an  adequate  remedy  at  law  exists,  the  purpose  of  thia  uote 
being  only  to  show  when  and  how  a  defendant  may  avail  himself  of  that  de- 
fense, when  its  existence  is  conceded,  and  what  disposition  the  court  will 
make  of  the  action  after  it  is  properly  interposed. 

a.  Availability. 
1.  In  general. 

The  objection  of  adequate  remedy  at  law  should  be  taken  at  the  earliest 
opportunity  or  it  will  be  waived. 
Pam  V.  Filmar,  64  How.  Pr.  235. 
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Action  by  Frank  M.  Ashley  against  Charles  F:  Lehniann. 
From  a  judgment  dismissing  the  complaint^  plaintiff  appeals. 
Reversed. 

Argued  before  Goodkich^  P.  J.,  and  Babtlett^  Woodward^ 
HiRscHBEKG,  and  Jenks^  JJ. 

George  Tiffany ^  for  appellant 

Frederick  E.  Crane,  for  respondent 

Wili^abd  Babtlbtt,  J.  When  this  case  came  on  for  trial  be- 
fore the  special  term  in  Kings  county,  the  defendant,  without 

Adbquatb  RflHBDY  AT  Law  AS  Defbmbb  TO  EQUITABLE  ACTION, -Continued. 

The  joinder  of  an  equitable  cause  of  action  with  others  purelj  legal  will 
not  deprive  the  defendant  of  the  right  to  interpose  the  defense  of  adequate 
remedy  at  law  as  to  the  legal  causes  of  action. 

Wheelock  v.  Lee,  74  N.  Y.  495. 

2.    By  demurrer. 

The  objection  that  plaintiff  has  an  adequate  remedy  at  law  for  the  re- 
dress of  the  matters  set  up  in  the  complaint,  and  consequently  the  court  has 
no  jurisdiction  of  the  action,  may  be  taken  by  demurrer. 

Fulton  Bank  v.  New  York  &  Sharon  Canal  CJo.,  5  Paige  127. 

Lynch  v.  Willard,  6  Johns.  Ch.  342. 

Livingston  v.  Livingston,  4  Johns.  Ch.  287. 

Williamsburg  Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  465;  32  N.  E.  1058. 

Stiefel  V.  New  York  Novelty  Co.,  14  App.  Div.  371;  77  St.  Rep.  1165;  43 
Supp.  1165. 

Where  the  controversy  is  clearly  one  of  legal  cognizance,  in  order  to  justi- 
fy the  overruling  of  a  demurrer  to  the  complaint,  interposed  on  the  ground 
that  the  plaintiff  has  an  adequate  remedy  at  law,  the  complaint  must  con- 
tain allegations  showing  that  a  perfect  remedy  at  law  cannot  be  obtained. 

Madison  Avenue  Baptist  Church  v.  Madison  Avenue  Baptist  Church,  26 
How.  Pr.  72. 

A  complaint  is  not  demurrable  because  it  fails  to  allege  that  plaintiff  has 
tub  adequate  remedy  at  law,  where  such  complaint  contains  allegations  show- 
ing the  need  of  a  resort  to  equity. 

Storm  V.  Bennett,  91  Hun,  302;   ^3  Supp.  290. 
N.  Y.  A.  C.  14 
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any  evidence  having  been  given,  moved  for  a  dismissal  of  the 
complaint  upon  the  ground  "that  it  clearly  appeared  from  the 
complaint  that  a  court  of  equity  had  no  jurisdiction,  but  that 
the  plaintiff's  remedy  was  in  a  court  of  law,  and  that  be  had  an 
adequate  remedy  at  law,  and  no  sufficient  reason  for  seeking  re- 
lief in  a  court  of  equity."  The  court  granted  the  motion,  and 
dismissed  the  complaint  upon  the  grounds  thus  stated.  It  seems 
to  me  that  the  motion  to  dismiss  was  equivalent  to  a  demurrer, 
and  that  it  should  not  have  been  granted  unless  the  complaint  is 
demurrable  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  o  faction.  I  do  not  think  it  can  thus 
be  condemned.     The  action  is  based  on  an  agreement  which  con- 

Adb<^uatb  Rbmbdt  at  Law  as  Defbnsk  to  Equitable  Action, -coDtioued. 

3.  By  answer — Necessity  of  so  raising. 

Subject  to  certain  exceptions,  a  defendant  in  an  equitable  action,  cannot, 
as  a  matter  of  right,  insist  upon  the  dismissal  of  the  complaint  on  the 
ground  that  the  plaintiff  has  an  adequate  remedy  at  law,  unless  he  has  in- 
terposed that  defense  in  his  answer. 

Ketchum  v.  Depew,  81  Hun,  278;  62  St  Rep.  767;  30  Supp.  794. 

Witherbee  v.  Meyer,  84  Hun,  146;  66  St.  Rep.  806;  32  Supp.  537. 

Tucker  v.  Manhatten  R.  Co.,  78  Hun,  439 ;  61  St  Rep.  644 ;  29  Supp.  202. 

Reilly  v.  Freeman,  1  App.  Div.  660;  73  St  Rep.  224;  37  Supp.  570. 

Rochester  &  Kettle  Falls  Land  Co.  v.  Roe,  8  App.  Div.  360;  73  St  Hep. 
179;  40  Supp.  799. 

Stuyveaant  v.  Weill,  26  Misc.  446;  91  St  Rep.  692;  67  Supp.  592. 

Nickerson  y.  Canton  Marble  Co.,  36  App.  Div.  Ill;  88  St  Rep.  705;  54 
Supp.  706. 

Gushee  v.  City  of  New  York,  42  App.  Div.  37 ;  92  St  Rep.  967 ;  58  Supp. 
967. 

Truscott  T.  King,  6  N.  Y.  147. 

Cass  V.  Caas,  61  Hun,  460;  41  St  Rep.  36;  16  Supp.  220. 

Center  v.  Weed,  63  Hun,  660;  44  St  Rep.  463;  18  Supp.  664. 

Ostrander  v.  Weber,  114  N.  Y.  96;  21  N.  E.  112. 

Town  of  Mcntz  v.  Cook,  108  N.  Y.  604;  16  N.  E.  641. 

Watte  v.  Adler,  130  N.  Y.  646;  29  N.  E.  131. 

Williamsburgh  Sav.  Bank  v.  Town  of  Solon,  136  N.  Y.  466;  32  N.  E.  1058. 

Stielel  V.  New  York  Novelty  Co.,  14  App.  Div.  371;  77  St  Ren.  10125  ^3 
Supp.  1012. 
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templates  a  joint  luidertaking  by  the  parties  in  the  manufacture 
find  sale  of  ink  wells.  The  pliaintiff  was  to  conduct  the  business. 
The  defendant  was  to  pay  and  advance  such  money  as  should 
from  time  to  time  be  necessary  ''to  manufacture  said  ink  wells, 
protect  the  same  by  patents,  market  the  said  wells,  and  otherwise 
place  the  said  business  on  a  paying  basis,  said  amount  not  to 
exceed  the  sum  of  three  thousand  dollars."  The  third  article 
of  the  complaint  alleges  that  the  exigencies  and  needs  of  said 
business  on  August  19,  1899,  required  an  advance  of  $600  from 
the  defendant  in  order  to  enable  the  plaintiff  successfully  to 
carry  on  the  business  and  maintain  the  same  in  good  cfedit  and 
standing,  and  that  the  plaintiff  duly  demanded  that  sum  from 
the  defendant,  who  refused  to  pay  it,  and  has  not  paid  it.  This 
breach  of  the  contract,  if  proved,  would  entitle  the  plaintiff  to 
judicial  redress  in  some  form.  If  it  did  not  give  rise  to  an 
equitable  cause  of  action  cognizable  on  the  equity  side  of  the 

Adrquatr  Remedy  at  Law  as  Defense  to  Equitable  AcTiON^-continued. 


Converse  v.  Sickles,  16  App.  Div.  49;  78  St  Rep.  1080;  44  Supp.  1080. 

Exceptions  to  the  rule  just  stated  are  ^iven  under  the  subdivision  imme- 
diately following. 

It  is  sufficient  if  the  defendant  insists  in  his  answer  simply  that  a  com- 
plaint is  not  maintainable  in  equity,  and  it  is  unnecessary  and  improper  for 
him  to  further  all^e  that  the  plaintiff  has  an  adequate  remedy  at  law. 

Skilton  T.  Payne,  18  Misc.  332;  76  St.  Kep.  Ill;  42  Supp.  111. 

Such  defense  is  clearly  unavailable  where  it  was  not  pleaded  and  the  de- 
fendant has  himself  asked  equitable  relief. 

Gage  ▼.  Lippman,  12  Misc.  93;  66  St.  Rep.  716;  33  Supp.  59. 

And  when  the  facts  alleged  by  the  plaintiff  are  sufficient  to  entitle  him  to 
relief  in  some  form  of  action,  the  objection  of  adequate  remedy  at  law  can- 
not be  raised  after  judgment  or  upon  appeal,  where  it  has  not  been  inter- 
posed in  the  answer. 

Lough  V.  Outerbridge,  143  N.  Y.  271;  38  N.  E.  292. 

So,  the  objection  cannot  be  raised  on  the  trial,  where  the  defense  was  not 
pleaded  and  the  defendant  submitted  the  questions,  which  it  is  claimed 
should  be  tried  in  a  court  of  law,  to  the  court  by  his  answer. 

O'Brien  v.  McCarthy,  71  Hun,  427;  54  St.  Rep.  632;  24  Supp.  1108. 

And  the  fact  that  one  of  the  defendants  has  interposed  the  defense  of  ade- 
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oourt  by  a  judge  without  a  jury,  it  nevertheless  might  have 
formed  the  basis  of  an  award  of  damages  upon  a  trial  before  a 
judge  and  jury  on  the  common-law  side. 

The  prayer  of  the  complaint  is  twofold:  (1)  That  the  de- 
fendant be  decreed  to  specifically  perform  the  contract,  and  pay 
over  the  sum  of  $500,  to  the  plaintiff ;  and  (2)  that  the  damage 
of  the  plaintiff  arising  out  of  the  defendant's  failure  to  advance 
the  said  moneys  be  ascertained,  and  that  the  plaintiff  have  judg- 
ment therefor.  An  error  of  a  pleader  in  asking  for  equitable  re- 
lief, when  he  should  have  concluded  with  a  different  prayer, 
should  not  be  deemed  fatal  to  his  complaint  If  the  learned 
judge  at  special  term  was  right  in  holding  that  the  plaintiff  had 
an  adequate  remedy  at  law,  he  should  have  transferred  the  cause 
to  the  jury  term,  instead  of  throwing  it  out  of  court  altogether. 
I  think  there  should  be  a  new  trial. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the 
event.     All  concur. 


Adequate  Rbmbdt  at  Law  as  Depensb  to  Equitable  Action. -continued. 

quate  remedy  at  law  will  not  inure  to  the  benefit  of  another  defendant  DOt 
pleading  it,  so  that  the  latter  may  avail  himself  of  that  objection  to  the 
jurisdiction  of  the  oourt,  after  judgment  or  on  appeal. 

Nickerson  v.  Canton  Marble  Co.,  36  App.  Div.  Ill;  88  St.  Rep.  706;  W 
Supp.  705. 

If  the  defense  of  adequate  remedy  at  law  is  not  pleaded  or  raised  upon  the 
trial,  it  cannot  be  urged  on  appeal. 

Nickerson  v.  Canton  Marble  Co.,  35  App.  Div.  HI;  88  St.  Rep.  705;  64 
Supp.  705. 

Buffalo  Stone  &  Cement  Co.  v.  Delaware  L.  &  W.  R.  R.  Co.,  130  N.  Y.  152; 
29  N.  E.  121. 

Weaver  v.  Haviland,  68  Hun,  376;  52  St.  Rep.  311 ;  22  Supp.  1012. 

Gushee  v.  City  of  New  York,  42  App.  Div.  37 ;  92  St.  Rep.  967 ;  58  SupP 
967. 

Cms  v.  Cass,  61  Hun,  460;  41  St.  Rep.  36;  16  Supp.  229. 

4.  By  motion,  etc.  when  not  pleaded. 

While  it  is  a  general  rule  that  a  defendant  cannot  raise  the  objection  of 
adequate  remedy  at  law,  unless  he  has  pleaded  that  defense,  yet  it  would 
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seem  that  the  court,  in  its  discretion,  may,  in  all  cases,  dismiss  the  c*om- 
plaint  on  that  ground,  although  the  defense  was  not  pleaded. 

Metropolitan  Elevated  R.  Co.  v.  Johnston,  84  Uun,  83;  65  St.  Rep.  20G; 
32  Supp.  49. 

An  exception  to  the  general  rule  that  the  defense  of  adequate  remedy  at 
law  must  be  pleaded  exists  where  the  complaint  alleges  a  cause  of  action  in 
equity  only,  but  on  the  trial  plaintiff  proves  merely  a  case  for  damaged,  as  a 
plea  of  adequate  remedy  at  law  could  not  properly  be  interposed  by  answer 
under  those  circumstances. 

Jacobson  v.  Bro<^lyn  Elevated  tL  Co.,  22  Misc.  281 ;  82  St.  Rep.  1072 ;  48 
Supp.  1072. 

Where  the  relief  obtainable  in  law  is  ae  perfect  and  complete  as  that 
which  a  court  of  equity  can  award,  there  is  no  necessity  of  pleading  the  de- 
fense of  adequate  remedy  at  law  in  order  to  make  it  available. 

Ketchum  v.  Depew,  81  Hun,  278;  62  St.  Rep.  767;  30  Supp.  794.  « 

And  the  defense  of  adequate  remedy  at  law  need  not  be  pleaded  where 
there  is  no  support  for  equitable  relief  in  the  facts  alleged. 

Thomas  v.  The  Grand  View  Beach  R.  CJo.,  76  Hun,  601 ;  68  St.  Rep.  256 ; 
28  Supp.  201. 

It  is  not  too  late  to  interpose  the  objection  that  the  plaintiff  has  a  rem- 
edy at  law,  upon  an  appeal  from  an  order  overruling  a  demurrer  to  the  com- 
plaint on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Steffin  V.  Steffin,  4  Civ.  Pro.  179. 

The  fact  that  an  infant's  guardian  ad  litem  omitted  to  raise  the  objection 
in  his  answer  that  the  court  had  not  jurisdiction  because  the  remedy  is  at 
law  will  not  preclude  the  infant  from  raising  that  point  on  the  hearing. 

Bowers  v.  Smith,  10  Paige,  193. 

■ 

The  objection  in  question  cannot  be  raised  on  the  trial,  where  it  was  al- 
leged in  the  complaint  that  plaintiff  had  no  adequate  remedy  at  law,  and 
that  allegation  was  admitted  in  the  answer. 

Town  of  Mentz  v.  Cook,  108  N.  Y.  604;  15  N.  E.  541. 

Likewise  the  objection  is  not  available  where  the  defendant  has  answered 
and  put  himself  on  the  merits. 
Livingston  v.  Livingston,  4  Johns.  Ch.  287. 
Le  Roy  v.  Piatt,  4  Paige,  77. 
Underbill  v.  Van  Cortlandt,  2  Johns.  Ch.  339. 
Pam  V.  Filmar,  54  How.  Pr.  235. 

b.  Disposition  of  action, 
1.  Direction  of  trial  in  court  of  law. 
If  the  case  is  not  one  properly  triable  in  equity,  it.  should  be  transferred 
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to  the  law  court  for  trial  before  a  jury,  where  the  plaintiff  requests  inch 
disposition  and  the  defendant  insists  upon  his  right  to  a  jury  trial. 
Thomas  y.  Schumacher,  17  App.  Div.  441 ;  79  St.  Rep.  166;  45  Supp.  166. 

2.  Retention  and  granting  of  legal  relief. 

There  is  no  absolute  rule  of  law  thaA  where  damages  are  shown,  but  no 
right  to  other  relief  is  established,  the  court  must  retain  the  case  and  award 
relief  in  legal  damages. 

W.  J.  Johnston  Ck>.  v.  Hunt,  66  Hun,  504;  50  St  Rep.  124;  21  Supp.  314. 

But  where  the  plaintiff,  at  the  time  of  the  commencement  of  the  action. 
was  entitled  to  both  legal  and  equitable  relief,  jurisdiction  of  the  action  will 
be  retained,  although  subsequent  facts  and  occurrences  render  equitable  re 
lief  unnecessary  or  improper. 

Dudley  v.  Congregation  &c.  of  St.  Francis,  138  N.  Y.  451 ;  34  N.  E.  281. 

Van  Allen  v.  New  York  Elevated  R.  Co.,  144  N.  Y.  174 ;  38  N.  E.  997. 

W.  J.  Johnston  Co.  v.  Hunt,  66  Hun,;504;  50  St.  Rep.  124;  21  Supp.  314. 

Moore  v.  Moore,  32  Misc.  68;  100  St  Rep.  167;  66  Supp.  167. 

Lochmann  v.  Meehan,  50  St.  Rep.  470;  21  Supp.  389. 

I)omschke  v.  Metropolitan  Elevated  R.  Co.,  74  Hun,  442;  57  St  Rep.  180: 
26  Supp.  840. 

Barlow  v.  Scott,  24  N.  Y.  40. 

Sternberger  v.  McGovern,  56  N.  Y.  12. 

New  York  Ice  Co.  v.  North  Western  Insurance  Co.,  23  N.  Y.  357. 

Smith  v.  IngersoU-Sergeant  Rock  Drill  Co.,  7  Misc.  374;  27  Supp.  907. 

Thus  jurisdiction  of  an  action  brought  for  the  specific  performance  of  a 
contract  is  properly  retained  to  grant  the  plaintiff  compensation  in  dam 
ages,  where  the  equitable  relief  asked,  cannot,  for  some  reason  be  enforced 
in  that  particular  case,  although  plaintiff  has  established  his  right  to  it 

Barlow  v.  Scott,  24  N.  Y.  40. 

Sternberger  v.  McGovern,  66  N.  Y.  12. 

Lochman  v.  Meehan,  50  St.  Rep.  470;  21  Supp.  389. 

The  rule  waa  applied  in  an  action  for  a  nuisance  which  had  been  discon- 
tinued pending  the  action. 

Smith  V.  Ingersoll-Sergeant  Rock  Drill  Co.,  7  Misc.  374 ;  27  Supp.  907. 

So,  in  an  action  by  an  abutting  owner  to  restrain  the  operation  and 
maintenance  of  defendant's  railroad  upon  a  street,  the  court  will  not,  upon 
the  trial,  on  motion  of  defendant's  attorney,  dismiss  the  complaint  because 
the  plaintiff  has  sold  his  premises  since  the  commencement  of  the  action  and 
therefore  only  legal  relief  can  be  granted. 

Van  Allen  v.  New  York  Elevated  R.  Co.,  144  N.  Y.  174 ;  38  N.  E.  997. 

And  in  an  action  for  an  accounting  for  moneys  had,  whore  the  complaint 
states  a  cause  of  action  for  equitable  cognizance,  the  fact  that  the  accounting; 
is  rendered  unnecessary  by  reason  of  defendant's  failure  to  produce  any  ^vi- 
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deuce,  is  not  cause  for  dismisBal  on  the  ground  tliat  the  case  as  proTen  is 
not  one  for  equitable  relief,  and  that  the  plaintiff  has  an  adequate  remedy  at 
law. 

Moore  t.  Moore,  32  Misc.  68;  100  St.  Rep.  167;  66  Supp.  167. 

The  mere  fact  that  the  Complaint  demands  wrong  relief,  or  relief  to  which 
plaintiff  is  not  entitled,  does  not  warrant  the  dismissal  thereof,  where  the 
facts  show  that  plaiivtiff  is  entitled  to  damages  at  law. 

Thomas  v.  Schumacher,  17  App.  Div.  441;  79  St.  Rep.  166;  46  Supp.  166. 

Although  the  plaintiff  fail  by  his  pleadings  and  proofs  to  make  a  case  for 
equitable  relief,  being  only  entitled  to  remedy  at  law,  yet  if  the  defendant 
does  not  raise  the  objection  that  the  case  is  not  one  for  equitable  cognizance, 
and-  if  plaintiff  claim  damages,  the  case  ms,y  be  retained  to  award  such  legal 
relief. 

Stephen  y.  Hughes,  22  Week.  Dig.  119. 

3.  Dismiaaal  of  complaint. 

A  complaint  in  an  equitable  action  should  be  dismissed,  even  though  the 
same  court  administer  both  systems  of  law  and  equity,  where  the  plaintiff 
fails  to  maintain  his  action  on  equitable  grounds,  establishing  instead  mere- 
ly a  cause  of  action  at  law. 

Ketchum  v.  Depew,  81  Hun,  278 ;  62  St.  Rep.  757 ;  30  Supp.  794. 

Doll  V.  Coogan,  48  App.  Div.  121 ;  96  St.  Rep.  C27 ;  62  Supp.  627. 

Thus  a  dismissal  of  the  complaint  is  proper  in  an  action  to  foreclose  a  me- 
chanic's lien,  where  the  plaintifT  is  not  entitled  to  a  judgment  of  foreclosure, 
because  his  claim  cannot  constitute  a  basis  for  a  lien,  although  it  may  be 
ground  for  legal  damages. 

Doll  V.  Ck>ogan,  48  App.  Div.  121 ;  96  St.  Rep.  627 ;  62  Supp.  627. 

Where  an  action,  in  which  the  plaintiff  seeks  only  equitable  relief,  is  tried 
as  an  action  in  equity,  the  court,  finding  that  the  plaintiff  is  not  entitled  to 
any  equitable  relief,  cannot,  upon  certain  facts  appearing  upon  the  trial 
which  would  warrant  an  action  foi'  damages,  but  which  plaintiff  has  neither 
allied  nor  claimed,  retain  jurisdiction  and  award  such  legal  relief. 

Bradley  v.  Aldrich,  40  N.  Y.  504. 

Dudley  v.  Congregation  &c.  of  St.  Francis,  138  N.  Y.  451 ;  34  N.  E.  281. 

Wheelock  v.  Lee,  74  N.  Y.  495. 

An  action  of  a  purely  equitable  nature  cannot  be  retained  for  the  sole  pur- 
pose of  giving  damages,  which  the  complaint  docs  not  demand. 
Von  Beck  v.  Village  of  Rondout,  15  Abb.  Pr.  48. 
Hawes  v.  Dobbs,  137  N.  Y.  4G5;  33  X.  E.  560. 

So,  where  the  complaint  alleges  an  equitable  cause  of  action  for  the  dis- 
solution of  a  partnership  and  the  appointment  of  a  receiver,  but  the  evi- 
dence presents  only  a  cause  of  action  for  damages  for  a  breach  of  contract 
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for  services,  the  court  cannot  give  judgment  for  damages,  or  allow  the  com- 
plaint to  be  amended,  but  must  dismiss  the  action. 

Dalton  V.  Vanderveer,  8  Misc.  484;  59  St.  Rep.  254;  29  Supp.  342;  23 
Civ.  Pro.  443;  31  Abb.  N.  C.  430. 

Likewise,  a  dismissal  of  the  complaint  should  be  ordered  in  an  action  to 
reform  a  contract  on  the  ground  of  mistake,  where  no  mistake  is  shown,  and 
plaintiff  is  not  entitled  to  have  the  case  retained  for  a  judicial  oonstruction 
of  the  contract,  as  that  is  purely  a  legal  question. 

Oakville  Co.  v.  Double-Pointed  Tack  Co.,  105  N.  Y.  658;  11  N.  E.  839. 

Such  disposition  should  also  be  made  of  an  action  to  set  asdde  a  deed  and 
for  an  accounting  of  the  rents  and  profits,  where  no  facts  are  shown  entitl- 
ing plaintiff  to  equitable  relief. 

Bockes  V.  Lansing,  74  N.  Y.  437. 

In  an  aotion  for  th^  specific  performance  of  a  contract,  it  is  proper  for  the 
court  to  dismiss  the  complaint,  Tihore  the  term  of  such  contract  has  expired 
before  trial,  and  the  remedy  at  law  still  exists. 

Williams  v.  Montgomery,  148  N.  Y.  519;  43  N.  £.  57. 

The  dismissal  of  a  complaint  is  proper  in  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  executed  subsequent  to  the  making  of  an  agreement 
with  the  plaintiff  for  the  sale  of  the  same  premises,  and  for  the  specific  per- 
formance of  such  agreement,  where  no  fraud  in  the  conveyance  in  question 
is  established,  and  both  the  grantor  and  grantee  therein  admitted,  in  their 
answers,  the  making  of  the  contract  with  plaintiff  and  interposed  the  de- 
fense of  adequate  remedy  at  law. 

Green  v.  Stewart,  19  App.  Div.  201 ;  79  St.  Rep.  982 ;  45  Supp.  982. 

Where  the  plaintiff  is  only  entitled  to  nominal  damages,  the  court  vnW 
dismiss  the  complaint,  although  the  defendant  has  failed  to  plead  that  the 
plaintiff  has  an  adequate  remedy  at  law. 

Hastings  v.  Hastings,  27  Misc.  244;  92  St.  Rep.  416;  58  Supp.  416. 

The  court  has  no  alternative  and  must  dismiss  a  complaint,  where  the 
]>Iaintiff,  having  failed  to  establish  a  case  for  equitable  relief,  nevertheless 
insists  that  the  action  is  maintainable  in  equity,  asks  no  amendment  of  the 
complaint,  and  does  not  request  that  the  cause  be  sent  to  the  law  court. 

Skilton  V.  Payne,  18  Misc.  332;  76  St.  Rep.  Ill;  42  Supp.  111. 

There  should  be  a  dismissal  of  the  complaint,  where  the  actioia  is  sub- 
stantially an  equity  ejectment  suit  involving  a  purely  legal  title  not  coupled 
with  some  equity  against  the  party  claiming  the  title. 

Jones  V.  St.  John,  4  Sandf.  Ch.  208. 

It  is  proper  for  the  court  to  dismiss  a  complaint  in  an  action  in  e^tiity^or 
an  ouster,  which  may  be  the  subject  of  an  action  of  ejectment  or  ^JMpMS, 
in  which  adequate  relief  could  be  obtained. 

Shoemaker  v.  Shoemaker,  11  Abb.  N.  C.  80. 
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UNION  NUT  &  BOLT  CO.  v.  DOHERTY  et  oL 

[S2  Uiso.  496;  100  St.  Rep.  405;  66  8upp.  405.] 

{Supreme  Court,  Appellate  Term.    October  16, 1900.) 

1 .  Bills  Ain>  Notes — ^Bona  Fide  Pxtbohaseb — ^Notice  of  Defect. 

Where  plaintiff,  before  accepting  a  note  made  by  one  member  of  a  firm 
from  the  payee  in  payment  for  merchandise,  inquired  how  the  payee  got 
the  note,  and  the  latter  said  for  merchandise,  and  plaintiff  went  to  the 
place  of  business  of  the  makers  and  saw  no  merchandise,  but  saw  thai 
they  advertised  themselves  as  in  the  transportation  business,  plaintiff 

NoTB. — ^What  Notice  Destroys  Bona  Fides  of  Transferee  of  Negotiable 

Instrument. 

a.  Statutory  provisions. 

b.  In  general. 

c.  Accommodation  paper, 

d.  Post  dated  paper. 

e.  Special  indorsement. 

f.  Bonds. 

.  g.  When  paper  made  or  indorsed  hy  agent. 

h.  When  paper  made  or  indorsed  hy  corporation* 
1.  When  pamper  made  or  indorsed  hy  partnership. 


a.  Statutory  provisions. 

A  holder  In  due  course  is  a  holder  who  has  taken  the  instrument  under 
the  following  conditions: 

1.  That  it  is  complete  and  regular  upon  its  face. 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without  no- 
tice that  it  had  been  previously  dishonored,  if  such  was  the  fact 

8.  That  he  took  it  in  good  faith  and  for  value. 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  person  negotiating  it» 
Negotiable  Instruments  Law,  9  91. 
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should  be  regarded  as  a  bona  fide  purchaser  for  yalue,  and  the  fact  that 
the  makers  were  engaged  in  the  transportation  business  was  not  notice 
that  the  note  could  not  have  been  given  for  merchandise  in  the  regular 
course  of  business  of  the  firm. 

2.  Same — Evidengk. 
Where,  in  an  action  by  a  corporation,  on  a  note  defendant  claimed  that 
plaintiff  waa  not  a  bona  fide  purchaser  for  value,  in  that  it  had  been 
affected  with  notice  that  the  note  was  not  made  in  the  regular  course  <<f 
bufldness  of  the  firm  in  whose  name  it  was  made,  it  was  not  necessary 
that  plaintiff  should  call  all  its  officers  to  show  that  they  had  not  re 
ceived  any  such  notice,  the  witness  called  on  behalf  of  plaintiff  to  prove 
the  acquisition  of  the  note  having  had  exclusive  charge  of  the  transac- 
tion on  behalf  of  plaintiff. 


What  Notice  Destbots  Bona  Fides  of  Transpbbbe  of  Nsgotiablr 

Insiuument. — continued. 


To  constitute  notice  of  an  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the  same,  the  person  to  whom  it  is  negoUateJ 
must  have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  action  in  taking  the  instrument  amounted  to  bad  faith. 

Negotiable  Instniments  Law,  §  95. 

b.  In  general. 

The  question  of  notice  is  only  applicable  at  the  time  of  the  transfer,  and 
notice  received  by  a  holder  thereafter  has  no  effect  upon  his  rights. 
Mickles  v.  Golvin,  4  Barb.  304. 

The  fact  that  a  person  taking  a  note  for  full  value  and  before  maturity, 
without  notice  of  any  outstanding  or  antecedent  equities,  might  have  ob- 
tained such  notice  by  the  exercise  of  active  vigilance,  will  not  deprive  him 
of  the  rights  of  a  bona  fide  holder. 

Belmont  Branch  Bank  v.  Hoge,  35  N.  Y.  65. 

The  defense  of  wrongful  diversion  of  negotiable  paper  will  fail,  where  the 
plaintiff  acquired  the  paper  for  value  before  maturity,  without  proof  of  ac- 
tual notice  of  the  defect  in  title,  or  bad  faith  on  his  part  evidenced  by  cir- 
cumstances. 

Cheever  v.  Pittsburgh  &c.  R.  R.  Co.,  160  N.  Y.  59;  44  N.  E.  701. 

A  person  is  not  a  bona  fide  holder  who  received  notice  from  an  indorsee 
that  the  notes  had  been  fraudulently  diverted  by  the  maker  from  their  in- 
tended purpose,  before  such  holder  had  parted  with  value  on  the  credit  there- 
of. 

Crandall  v.  Vickery,  45  Barb.  156. 

The  fact  that  the  person  presenting  a  note  to  a  bank  for  discount  lb  a  note 
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Appeal  from  city  court  of  New  York,  general  term. 

Action  by  the  Union  Nut  &  Bolt  Company  against  Patrick  H. 
Doherty  and  others.  From  a  judgment  in  favor  of  plaintiff 
(20  Misc.  23 ;  78  St.  Eep.  781 ;  44  Supp.  781),  affirmed  by  the 
ireneral  term  (32  Misc.  247;  99  St.  Rep.  786;  65  Supp.  786), 
defendants  appeal.     Affirmed. 

Argued  before  Beekman,  P.  J.,  and  GiEaEKiOH  and  O'Gob- 

MAN,  JJ. 

Harris  £  Corwin  {Harold  Nathan,  counsel),  for  appellants. 

Avery  F.  Cushman  {John  H.  Corwin,  counsel),  for  respond- 
ent. 


What  Notice  Dbbtroys  Bona  Fidbb  of  Transfbkbb  of  Negotiable 

Instbumbnt, — continDed. 

broker,  is  not  sufficient  to  give  notice  of  equities  or  affect  the  bona  fides  of 
the  bank,  eapecially  where  it  has  previously  discounted  notes  of  as  large 
amount  for  such  person,  and  those  notes  were  paid. 

American  Exchange  National  Bank  v.  New  York  Belting  &c.  Co.,  148  N. 
T.  698;  43  N.  E.  168. 

A  person  discounting  a  bill  of  exchange  for  the  drawee  and  acceptor,  can- 
not recover  thereon  as  against  the  drawers,  where  such  bill  was  to  be  de- 
fltoyed  by  the  drawee,  as  the  presumption  arising  from  the  fact  of  possesion 
by  a  drawee  is  that  it  is  in  his  possession  for  acecptance  or  after  payment, 
and  such  possession  gives  no  apparent  ownership  or  presumptive  right  to 
transfer. 

Centra]  Bank  of  Brooklyn  v.  Hanmett,  50  N.  Y.  159. 

Notice  on  the  part  of  a  holder  of  part  payment  of  the  note,  at  the  time  of 
the  transfer  to  him,  renders  his  rights  subject  to  that  equity. 
White  V.  Kiblirfg,  11  Johns.  128. 

Under  the  present  statute  governing  negotiable  instruments,  if  a  trans- 
feree reecive  notice  of  any  infirmity  or  defect  in  the  title  of  the  person  nego- 
tiating the  same  before  he  hits  paid  the  full  amount  agreed  to  be  paid  there- 
for, he  will  be  deemed  a  bona  fide  holder  only  to  the  extent  of  the  amount 
theretofore  paid  by  him. 

Negotiable  Instruments  Law,  S  93. 
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BvxKMAS,  P.  J.  This  action  is  brought  upon  a  promissoiy 
note  made  in  the  name  of  Dohertj  Bros.  &  Co.^  payable  to  the 
order  of  0.  Selig  in  four  months  after  the  date  thereof  at  the 
Seaboard  National  Bank.  The  firm  of  Doherty  Bros.  &  Co. 
consisted  of  the  defendants  Patrick  H.  Doherty,  Hugh  Doherty, 
and  Charles  H.  Abbott,  and  the  note  in  question  was  drawn  and 
signed  in  the  firm  name  by  the  defendant  Abbott.  The  defend- 
ants Doherty  alone  defended  the  action,  and  their  contention  is 
that  the  note  was  not  given  in  the  course  of  any  co-partnership 
transaction;  that  the  firm  never  received  the  benefit  of  it;  that 
their  partner,  Abbott,  had  no  authority  to  give  it,  and  that  it 
was  given  without  their  knowledge  or  assent.  They  further 
claim  that  the  note  was  open  to  this  defense  in  the  hands  of  the 


What  NoncB  Dbstbots  Bona.  Fmss  of  Tranifbreb  of  Nbootiablb 

Inbtrumbnt, — coDtinued. 

A  person,  to  whom,  with  others,  a  note  is  transferred,  is  not  a  bona  fide 
holder,  who,  at  the  time  of  the  transfer,  knew  of  a  want  of  consideration  for 
the  note,  and  the  fact  that  the  other  transferees  had  no  knowledge  of  the 
defect,  is  not  available  to  him. 

Scott  V.  Scott,  2  App.  Div.  240;  74  St  Rep.  240;  38  Supp.  613. 

The  fact  that  a  holder  of  negotiable  paper  consents  to  the  taking  of  more 
than  the  legal  rate  of  interest,  in  the  discount  thereof,  is  not  such  notice  u 
requires  inquiry  by  the  person  taking  the  discount. 

Mechanics'  Bank  of  Williamsburg  v.  Foster,  44  Barb.  87;  10  Abb.  Pr.  47; 
29  How.  Pr.  408. 

But  knowledge  of  the  taking  of  a  large  discount  by  a  former  holder  of 
notes  of  a  perfectly  solvent  maker,  having  but  a  short  time  to  run,  is  a  cir- 
cumstance for  the  jury  to  consider  upon  the  question  of  good  faith. 

Franc  v.  Dickinson,  126  N.  Y.  710;  26  N.  E.  250;  34  St.  Rep.  864. 

Unless  a  collecting  bank  gives  value,  its  rights  are  affected  by  say  notioe 
of  equities  which  the  forwarding  bank  had. 

Commercial  Bank  of  Clyde  v.  Marine  Bank,  6  Abb.  N.  S.  33;  3  Keyes,  337; 
37  How.  Pr.  432;  1  Abb.  Ct.  App.  Dec.  405. 

McBride  v.  The  Farmers'  Bank,  26  N.  Y.  460. 

If  a  person  from  whom  a  note  is  obtained  has  not.  at  the  time  of  the  agree- 
ment to  transfer,  possession  of  the  same,  although  claiming  the  right  of  di^ 
posal,  the  purchaser  is  not  a  bona  fide  holder. 

Muller  V.  Pondir.  65  N.  Y.  325. 


NEW  YOKK  ANNOTATED  CASES.  22J 

1900]  Union  Nut  &  Bolt  Co.  v.  Doherty. 

plaintiff,  inasmuch  as  it  was  not  a  bona  fide  holder  of  the  same 
for  value.  Upon  the  close  of  the  evidence  the  defendants  moved 
for  a  dismissal  of  the  complaint,  and  upon  a  denial  of  the  motion 
further  moved  for  the  direction  of  a  verdict  in  their  favor.  This 
motion  was  also  denied,  and,  the  case  having  been  submitted  to 
the  jury,  a  verdict  was  rendered  in  favor  of  the  plaintiff.  Ex- 
ceptions having  been  duly  taken  to  the  above  rulings  of  the  court, 
the  question  presented  upon  this  appeal  is  whether,  assuming 
the  facts  of  the  case  to  have  been  established  in  a  manner  most 
favorable  to  the  plaintiff,  the  latter,  as  a  matter  of  law,  was  en- 
titled to  judgment  in  its  favor.  The  facts  as  thus  found  show 
that  the  note  was  given  by  the  payee,  Selig,  to  the  plaintiff,  be- 
fore maturity,  for  a  bill  of  merchandise  sold  by  it  to  him,  and 

What  Noticb  Dbbtroyb  Bona  Fmss  of  Transfbreb  of  Negotiablb 
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A  person  receiving  a  note  from  the  maker,  with  notice  that  one  of  the  in- 
dorsers  had  beoome  such  under  an  arrangement  or  condition  which  had  not 
been  complied  with,  is  not  a  bona  fide  holder. 

Small  V.  Smith,  1  Denio,  583. 

In  an  action  on  notes  obtained  through  fraud  and  misrepresentations,  a 
verdict  for  the  defendant  will  not  be  disturbed,  where  the  plaintiff  pur- 
chased the  notes  at  a  considerable  discount,  its  cashier  knew  that  the  maker 
was  a  farmer  whose  business  did  not  require  the  making  or  negotiation  of 
notes  to  any  extent,  and  the  payee,  for  whom  the  notes  were  discounted,  was 
a  perfect  stranger  to  the  cashier,  who  made  no  inquiries  concerning  the  notes 
the  pecuniary  circumstances  of  the  payee,  or  where  he  would  receive  notice 
of  protest,  and  the  man  who  introduced  the  payee  refused  to  comply  with 
the  cashier's  request  to  indorse  the  notes. 

Canajoharie  National  Bank  v.  Diefendorf,  123  N.  Y.  191 ;  25  N.  £.  402. 

After  a  bank  had  loaned  money  on  a  note  to  the  payee  and  upon  payment 
of  the  loan  returned  the  note,  the  fact  that  another  person,  who  meanwhile 
had  become  owner  of  the  note,  went  with  the  payee  to  the  bank  and  asked 
for  a  second  loan  thereon  to  the  former  in  a  limited  amount,  is  not  equiva- 
lent to  notice  that  the  second  person  was  the  owner  of  the  note  so  that  the 
Jbank  cannot  hold  the  same  for  further  advances  on  it  to  the  other. 

Voorhees  v.  Citizens'  Bank,  15  Abb.  N.  S.  13. 

Where  a  loan  was  made  and  negotiable  securities  taken  as  a  pledge  there- 
for, without  knowledge  of  the  fact  that  the  same  were  then  hypothecated 
for  another  debt,  the  fact  that  three  or  four  days  elapsed  after  the  loan  was 
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that  such  sale  and  delivery  were  made  upoa  the  f  aitii  of  the  note 
in  question,  which  was  handed  over  by  Selig  to  the  plaintiff 
before  the  goods  had  left  the  possession  of  the  latter.  Before 
this  arrangement  was  made,  Mr.  Ventres,  the  representative  of 
the  plaintiff  in  this  transaction^  asked  Selig  how  he  got  the  note, 
to  which  the  reply  was  made,  "For  merchandise."  In  addition 
to  this,  Mr.  Ventres,  before  accepting  the  note,  went  to  the 
office  of  the  defendants,  and  from  a  sign  over  the  door  obsereed 
that  they  advertised  themselves  as  engaged  in  the  transportation 
business.     He  went  into  the  place,  and  saw  desks  and  general 

What  Koticb  Dbstrots  Bona  Fidbs  of  Tramsfbbbe  of  Neootiablk 
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made  before  the  securities  came  into  the  hands  of  the  parties  making  the 
loan  does  not  preclude  them  from  holding  as  bona  fide  holders. 

Greeff  v.  Dieckerhoff,  22  St.  Rep.  282;  6  Supp.  16;  aff'd  123  N.  Y.  658;  25 
N.  E.  955. 

A  protested  note  is^  in  itself,  sufficient  notice  to  all  intending  purchasers 
to  put  them  upon  inquiry  as  to  its  validity  or  the  maker's  defenses. 

Gross  y.  Kellard,  6  Misc.  27 ;  56  St.  Rep.  617 ;  26  Supp.  69. 

An  answer  of  the  maker  of  a  note  to  an  inquiry  by  a  holder  that  "so  far 
as  giving  it  to  Mr.  Sterner  (the  payee)  was  concerned,  I  suppose  it  was  all 
right,  but  that  it  was  distinctly  considered  that  the  note  was  not  to  be  ne- 
gotiated/' is  of  such  nature  aa  to  tend  to  rouse  suspicion,  and  to  cease  ques- 
tioning at  such  point  makes  it  necessary  to  submit  the  question  of  good  faith 
to  the  jury. 

Franc  v.  Dickinson,  126  N.  Y.  710;  26  N.  E.  250;  34  St  Rep.  864. 

The  fact  that  drafts  indorsed  and  delivered  by  a  county  treasurer  ^  the 
state  treasurer  for  state  taxes  were  known  to  have  passed  through  the 
hands  of  private  bankers  is  not  absolute  notice  of  their  diversion. 

People  V.  Bank  of  North  America,  75  N.  Y.  547. 

Where  the  evidence  as  to  whether  a  person  suing  on  a  note  knew  of  the 
fraudulent  inception  thereof,  at  the  time  of  his  purchase  thereof,  is  con- 
flicting, and  it  is  shown  that  he  has  frequently  stated  that  the  whole  scheme 
was  a  fraud,  a  verdict  for  the  defendant  will  not  be  disturbed  on  appeal. 

Garlock  v.  Markham,  31  St  Rep.  263;  9  Supp.  565;  aff'd.  132  N.  T.  544; 
30  N.  £.  865. 

The  fact  that  a  person  paying  the  full  amount  of  a  check  therefor  was  told 
to  hold  it  does  not  constitute  notice  of  equities. 

Davis  v.  Dayton,  7  Misc.  488 ;  .58  St.  Hep.  61 ;  27  Supp.  969. 


NEW  YORK  ANNOTATED  CASES.  223 

1900]  Union  Nut  ft  Bolt  Co.  t.  Doherly. 

office  furniture  there,  but  no  merchandise.  He  did  not  see 
either  of  the  defendants.  Apparently  the  only  person  there  was 
one  who  was  a  tenant  of  theirs,  who  was  unable  to  give  any  in- 
formation about  them  or  their  business.  No  further  inquiry 
was  made  by  the  plaintiff  except  of  one  of  the  mercantile  agen- 
cies, which  made  a  report  upon  the  firm,  the  nature  of  which 
does  not  appear  from  the  evidence.  The  measure  of  the  plain- 
tiff's duty  to  the  defendants  in  the  matter  is  clearly  laid  down 
in  the  case  of  Cheever  v.  Pittsburgh,  S.  &  L.  E.  Railway  Co.  150 
N.  Y.  59 ;  44  N.  E.  701 ;  34  L.  R.  A.  69,  where  the  court  says 

What  Noticb  Dbstrotb  Bona  Fidbb  of  Tranbfbrbb  of  Nb€K>tiablb 
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ic.  AooommodaHon  paper. 

Knowledge  on  the  part  of  a  purchaser  of  negotiable  paper,  for  value  and 
before  maturity^  that  it  was  made  or  indorsed  for  accommodation  is  not  a 
defense  to  an  action  thereon  by  him. 

Mechanics  A,  Traders'  National  Bank  y.  Crow,  60  N.  Y.  85. 

Harger  v.  Worrall,  69  N.  Y.  370. 

National  Bank  of  North  America  t.  White,  19  App.  Div.  390,'  80  Si.  Rep. 
555;  46  Supp.  555. 

Clapp  V.  Cooper,  31  Misc.  466;  98  St.  Rep.  446;  64  Supp.  446. 

This  rule  is  now  embodied  in  §  55  of  the  negotiable  instruments  law. 

And  this  is  the  case  where  the  paper  m  taken  as  collateral  security  for  a 
pre-existing  debt 

Mechanics  &  Traders'  Bank  v.  Livingston,  6  Misc.  81 ;  55  St.  Rep.  394 ;  26 
Supp.  25. 

Beall  V.  General  Electric  Qo.,  16  Misc.  611;  73  St  Rep.  594;  38  Supp.  527. 

But  where  the  transferee  was  aware  not  only  that  the  paper  was  executed 
by  an  accommodation  maker,  but  also  that  it  was  transferred  in  violation  of 
conditions  or  limitations  imposed  by  such  maker,  he  cannot  recover  aa 
against  the  latter. 

Benjamin  v.  Rogers,  126  N.  Y.  60;  26  N.  E.  970. 

So,  a  person  is  not  a  bona  fide  holder  who,  at  the  time  of  the  discount  of 
a  note  by  him,  was  informed  of  a  distinct  understanding  between  the  maker 
and  payee  that  the  former  should  incur  no  liability,  he  having  signed  merely 
to  make  the  note  in  "bankable  form.'' 

Garfield  National  Bank  ▼.  Colwell,  57  Hun,  169;  32  St.  Rep.  929;  10 
Supp.  864. 

Bona  fides  on  the  part  of  a  holder  of  a  note  does  not  exist,  where  it  was 
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(page  65, 160  N.  Y.,  page  703,  44  K  E.,  and  page  72,  34  L.  K. 
A.): 

"There  is  not  much  difficulty  in  stating  the  rule  of  law  defining  the  duties 
and  obligations  of  a  party  to  whom  negotiable  paper  is  presented  f<Mr  dis- 
count or  sale  before  due.  He  is  not  bound  at  his  peril  to  be  on  the  alert  for 
circumstances  which  might  possibly  excite  the  suspicion  of  wary  vigilinoe. 
He  does  not  owe  to  the  party  who  puts  the  paper  afloat  the  duty  of  aetiTe 
inquiry  in  order  to  avert  the  imputation  of  bad  faith.  The  rights  of  the 
holder  are  to  be  determined  by  the  simple  test  of  honesty  and  good  faith,  and 
not  by  a  speculative  issue  as  to  his  diligence  or  negligence.  The  holder's 
rights  cannot  be  defeated  without  proof  of  actual  notice  of  the  defect  in  title 
or  bad  faith  on  his  part  evidenced  by  circumstances.  Though  he  may  hare 
been  n^ligent  in  taking  the  paper,  and  omitted  precautions  which  a  prudent 
man  would  have  taken,  nevertheless,  unless  he  acted  mala  fide,  his  title,  a^ 
cording  to  settled  doctrine,  will  prevail." 

What  Notice  Dbstrots  Bona  Fidbs  of  Transfbrbb  of  Keootiablb 

Imbtruubnt,  —continued. 

indorsed  for  the  accommodation  of  the  makers  when  they  were  in  good  cred- 
it, but  they  afterwards  becoming  insolvent  promised  not  to  negotiate  tbe 
note,  but  later  did  to  the  party  mentioned,  who  knew  all  the  facts  and  paid 
for  the  note  a  certain  siun  in  cash  and  cancelled  an  existing  indebtedness. 
Skilding  v.  Warren,  15  Johns.  270. 

d.  Post  dated  paper. 

The  simple  fact  that  a  note  is  post  dated  affords  no  cause  for  suspicion,  so 
as  to  put  the  indorsee  on  inquiry  and  subject  him  to  the  equities  existing 
between  the  original  parties. 

Brewster  v.  McCardel,  8  Wend.  479. 

Mayer  ▼.  Mode,  14  Hun,  155. 

Awi^  this  is  the  case  although  the  paper  ii  n^;otiated  before  the  day  of  its 
date. 

Brewster  y.  McCardel,  8  Wend.  470. 

But  the  purchase  of  a  note  founded  in  fraud,  post  dated  and  having  a  mem- 
orandum indorsed  on  it,  showing  the  date  at  which  in  fact  it  was  made,  pre- 
cludes the  claim  by  such  purchaser  that  he  is  a  bona  fide  holder. 

Wiggin  Y.  Bush,  12  Johns.  306. 

e.  Special  indoraemefit. 
A  holder  of  a  bill,  with  a  special  indorsement  directing  the  payment  ther» 
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The  chief  contention  on  the  part  of  the  defendants  is  that  the 
plaintiff  was  affected  with  notice  that  said  note  was  not  made 
in  the  regular  course  of  business,  inasmuch  as,  quoting  from  the 
appellants'  brief,  "the  transportation  business  does  not  involve 
in  any  manner  the  purchase  of  merchandise,"  and  that  in  taking 
the  paper  the  plaintiff  did  so  at  its  peril.  Great  reliance  seems 
to  be  placed  upon  the  case  of  First  Nat.  Bank  of  Friendship  v. 
Weston,  25  App.  Div.  414;  83  St  Rep.  542 ;  49  Supp.  542.  In 
that  case  a  note  was  indorsed  by.  the  payee,  and  subsequently  by 
Weston  Bros.,  after  which  it  was  taken  by  the  payee  to  the  bank, 
where  he  procured  it  to  be  discounted  for  his  own  benefit.     With 
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of  to  one  person  to  be  by  him  placed  to  the  credit  of  a  certain  other  person, 
who  after  the  transfer  to  him  by  the  person  first  designated  in  such  indorse- 
ment, struck  out  the  latter  and  si'ed  as  immediate  indorser,  is  not  entitled  to 
She  rights  of  a  bona  fide  holder. 
Thompson  y.  Robertson,  4  Johns.  27. 

f.  Bonds. 

A  purchaser  of  negotiable  bonds  will  be  protected  unless  the  circumstances 
are  such  that  an  inference  can  be  fairlv  and  legitimately  drawn  that  the  pur- 
chase was  made  in  bad  faith  or  with  notice  of  defective  title  in  the  seller. 

Dutchess  Oounty  Mutual  Insurance  Co.  v.  Hach field,  73  N.  Y.  226. 

It  is  not  sufficient  to  defeat  such  purchaser's  title  to  show  that  a  prudent 
man  would  have  been  put  on  inquiry,  or  that  he  was  negligent,  or  did  not 
exert  a  proper  degree  of  caution. 

Id. 

The  fact  that  coupon  bonds  of  a  corporation,  which  were  originally  ac- 
companied by  certificates,  stating  in  substance,  that  upon  the  surrender  of 
the  certificates  and  bonds  the  holder  would  be  entitled  to  full  paid  preferred 
stock,  which  certificates  were  absent  at  the  time  a  person  made  advances 
thereon,  does  not  destroy  the  bona  fides  of  such  person,  or  prove  fraud  or  bad 
faith  on  his  part. 

Welch  V.  Sage,  47  N.  Y.  143. 

The  failure  of  a  person  regularly  engaged  in  purchasing  U.  S.  bonds,  to 
examine  the  notice  of  thefts,  before  buying,  does  not  show  lack  of  good  faith 
and  diligence. 

Seybel  v.  National  Currency  Bank,  54  N.  Y.  288. 
N.  T.  A.  c.  14 
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respect  to  this  the  court  says  (page  419,  25  App.  Div.,  page  545, 
49  Supp.) : 

"These  are  crircumBt&nces,  we  think,  which  were  Well  calculated  to  ap- 
prise the  bank  that  the  indorsement  of  Weston  Bros,  wieis  not  made  in  the 
regular  course  of  business,  and  that  it  could  have  been  made  for  no  other 
purpose  than  the  accommodation  of  the  payee;  and,  if  so,  then  the  plaintiff 
was  bound  to  take  notice  th&t  such  indorsement  was  not  within  the  scope 
of  the  partnership  business;  and  if,  with  this  notice,  it  discounted  the  note 
without  inquiry  as  to  the  validity  of  the  indorsement,  it  was  chargeable 
with  such  bad  faith  as,  in  our  opinion,  deprived  it  of  the  character  of  a  bona 
fide  holder." 

That  decision,  it  will  be  observed,  was  based  upon  the  con- 

What  Notice  Dbstroyb  Bona  Fidrb  of  Tbansfbbeb  of  Nbootiablb 
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Nor  is  want  of  good  faith  shown  in  the  failure  of  such  purchaser  to  mstke 
inquiries  of  a  seller  as  to  how  he  came  into  possession  of  the  bonds  offered 
for  sale. 

Id. 

g.    When  paper  made  or  indorsed  by  agent. 

Where  an  agent  gave  a  check  for  his  personal  debt,  adding  after  his  nams 
"Agt.  Glass  Buildings,"  it  is  notice  of  the  agency  to  the  person  receiving 
the  check,  and  a  recovery  cannot  be  had  against  the  principal,  upon  its  be- 
ing shown  that  the  check  was  drawn  without  authority. 

Gerard  V.  McCormick,  130  N.  Y.  261 ;  29  N.  E.  115. 

So,  where  an  agent,  having  no  authority  to  make  an  indorsement  in  ^"^ 
name  of  his  principal,  received  a  check  drawn  to  the  order  of  the  latter,  wia 
indorsed  it  in  the  name  of  his  principal  for  the  purpose  of  paying  ^^^  ^^' 
dividual  debt  to  the  indorsee,  the  latter  is  not  a  bona  fide  holder. 

Jaooby  v.  Payson,  85  Hun,  367 ;  66  St  Rep.  436 ;  32  Supp.  1032. 

The  fact  that  the  transferor  of  a  note  to  a  bank  kept  his  account  wit*^  ^^^^ 
bank  as  "agent,"  and  was  known  to  be  in  embarrassed  circumstanceSy  ^^  "^^ 
sufficient  to  put  the  bank  on  inquiry  as  to  his  authority  to  transfer  t^^  "°^' 
where  he  was  a  broker  and  in  the  habit  of  having  indorsed  notes  of  9^  ""^^ 
or  larger  amount,  which  were  paid. 

Farmers'  &  Citizens'  National  Bank  v.  Noxon,  45  N.  Y.  762. 


h.    When  paper  made  or  indorsed  by  corporation. 
It  is  a  general  rule  that  one  who  receives  from  an  oflker  of  a  corp^^^^^^ 
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ceded  proposition  of  law  that  (page  417,  25  App.  Div.,  page  544, 
49  Supp.)  "the  indorsement  of  notes  for  the  accommodation  of 
third  parties  is  not  within  the  scope  of  partnership  business/' 
and  that  the  indorsement  of  snch  a  note  in  the  co-partnership 
name  by  one  partner  is  a  fraud  upon  his  co-partners,  unless  made 
with  their  consent.  The  case  can  in  no  wise  be  an  authority  for 
the  appellant  here  unless  it  can  be  maintained  as  a  matter  of  nec- 
essary inference  that  the  purchase  of  merchandise  is  not  within 
the  ordinary  scope  of  the  business  of  a  co-partnership  engaged 
in  the  business  of  transportation.  We  are  satisfied  that  this 
proposition  cannot  be  maintained.  Such  purchases  would  be 
necessary  for  the  purpose  of  providing  and  maintaining  facili- 

^  —  ■ 
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its  notes  in  payment  of  or  &b  security  for  a  personal  debt  of  the  officer  does 
so  at  bis  peril. 

Wilson  V.  Metropolitan  Elevated  Ry.  CJo.,  120  N.  Y.  145;  24  N.  E.  384. 

But  if  the  making  and  transfer  of  such  notes  was  actually  authorized,  the 
rights  of  a  bona  fide  holder  exists,  although  such  holder  failed  to  make  any 
inquiries. 

Id. 

And  where  the  president  of  a  corporation  was  authorized  by  the  by-laws 
to  execute  all  contracts  in  the  name  of  the  company,  the  possession  by  a  di- 
rector thereof  of  a  note  signed  by  the  president,  although  presented  several 
days  after  its  date,  does  not,  on  its  face,  suggest  that  it  was  an  accommoda- 
tion note,  nor  that  it  was  to  be  used  for  a  dishonest  purpose. 

Chemical  National  Bank  v.  Golwell,  16  Daly,  28 ;  29  St.  Rep.  726 ;  9  Supp. 
285. 

A  person  discoimting  a  note  presented  by  the  maker  and  payable  to  his 
order,  having  thereon  the  indorsement  of  a  business  corporation,  is  charged 
with  notice  that  such  indorsement  was  not  made  in  the  regular  course  of  the 
business  of  the  corporation,  and  if  it  proves  to  have  been  made  without  au- 
thority, a  recovery  cannot  be  had  ^against  the  ^rporation. 

Na>tional  Park  Bank  v.  German-American  Mutual  Warehousing  and  Se- 
curity Co.,  116  N.  Y.  281;  22  N.  E.  667. 

A  question  of  fact  as  to  whether  a  holder  of  notes  is  a  bona  fide  holder 
arises  where  he  knew  that  the  notes  had  been  issued  by  a  corporation  after 
it*  ineolveiicy  had  become  known,  and  that  the  stock  of  the  corporation  had 
not  been  fully  issued  and  paid  for,  and  such  notes  were  payable  to  the  cor- 
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ties  for  the  proper  conduct  of  the  business,  and  would  be  quite 
properly  resorted  to  for  the  purpose  of  promoting  and  extending 
the  main  object  of  the  business.  At  all  events,  there  is  no  such 
necessary  inference  as  that  which  is  contended  for  here  by  the 
appellants  from  the  nature  of  the  def aidant's  business  as  would 
have  justified  the  court  in  holding  that  the  plaintiff  was  not  a 
bona  fide  holder  of  the  note. 

The  evidence  shows  that  the  plaintiff  acquired  the  note  for 
value,  upon  a  present  consideration,  and  before  maturily,  and 
that  it  acted  in  good  faith  in  the  transaction*  The  contention 
advanced  by  the  appellants  that,  inasmuch  as  the  burden  rested 
upon  the  plaintiff  of  showing  these  facts,  all  the  officers  of  the 
corporation  shoiQd  have  been  called  as  witnesses  to  show  that 
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poration  and  were  transferred  to  him  without  other  indorsement  than  thst 
of  the  corporation. 

Close  y.  Potter,  155  N.  Y.  145;  49  N.  £.  686. 

If  the  president  of  a  corporation,  having  authority  to  execute  notes,  makes 
a  note  regular  in  form,  payable  to  the  order  of  a  third  person  having  no 
actual  interest  therein,  who  in  turn  indorses  it  to  a  firm,  of  which  such  pres- 
ident is  a  member,  and  the  note  is  then  indorsed  by  the  firm  and  the  presi- 
dent thereafter  wrongfully  delivers  it  to  a  stranger  having  no  knowledge  of 
the  facts  stated,  as  collateral  security  for  a  cash  advance  for  more  than  its 
amount,  upon  a  note  of  the  firm  and  for  its  benefit,  such  holder,  upon  be- 
ooming  absolute  owner  of  the  note,  can  enforce  it  against  the  corporation 

Cheever  v.  Pittsburgh  &c.  R.  R.  Ck>.,  160  N.  Y.  59;  44  N.  E.  701. 

L  When  paper  made  or  indorsed  hy  partnerehip. 

iTbe  delivery  of  a  partnership  note  by  one  partner,  for  the  pul^Kwe  of  pay- 
ing his  individual  debt,  places  the  person  so  taking  it  upon  inquiry  and  he 
is  not  a  bona  fide  holder,  if  it  is  shown  that  such  note  was  made  without  tbe 
ooDsent  or  ratification  of  the  other  partners. 

Union  National  Bank  V.  Underbill,  102  N.  Y.  836;  7  N.  E.  293.    j      ' 

Boyd  V.  Plumb,  7  Wend.  309. 

Fielden  v.  Lahens,  6  Abb.  N.  S.  341. 

But  a  person  receiving  such  paper  from  the  person  to  whom  it  was  tnxor 
farred  in  payment  of  the  individual  debt  of  a  partner,  for  value  and  witit- 
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they  had  not  acquired  any  knowledge  or  information  adverse  to 
the  claim  of  the  plaintiff  that  it  was  a  holder  in  good  faith,  is  not 
tenable.  The  witness  called  on  behalf  of  the  plaintiff  was  its 
agent,  who  apparently  had  exclusive  charge  of  tlie  business  in 
the  course  of  which  the  note  was  taken,  and  was  the  sole  partici- 
pant in  the  transaction  on  the  part  of  the  plaintiff. 

We  have  considered  the  other  exceptions  in  the  case  which  . 
were  taken  to  the  rulings  of  the  trial  justice  in  the  course  of  the 
trial,  but  do  not  think  tibat  they  call  for  any  discussion.     It  is 
sufficient  to  say  that  they  do  not  present  error  for  which  the  judg- 
ment should  be  reversed.     The  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs.     All  concur. 

What  Noticb  Destbots  Bona  Fidbs  of  Tbansfbbbb  of  Nbootiablb 

Instbumsnt, — con  tinued. 

ft 
ont  notice  of  the  circumstanceB  attending  the  indorsementy  is  deemed  a  bona 
fide  holder. 

Atlantic  State  Bank  v.  Savery,  82  N.  Y.  291. 

EUiott  y.  Dudley,  10  Barb.  326. 

A  bank  discounting  partnership  notes  made  by  one  partner  to  his  own 
order,  and  crediting  the  proceeds  to  the  individual  account  of  such  partner 
and  paying  out  the  same  upon  his  personal  check,  is  not  a  bona  fide  holder, 
as  against  the  firm,  where  the  making  of  such  note  was  without  the  consent 
or  ratification  of  the  other  partner. 

Spaulding  y.  Kelly,  43  Hun,  301;  4  St  Rep.  389;  26  Week.  Dig.  199. 

This  rule  also  applies  to  a  firm  indorsement  made  by  the  partner  benefited, 
without  the  consent  or  ratification  of  the  remaining  members  of  the  firm. 

First  National  Bank  y.  Weston,  25  App.  Div.  414;  83  St  Rep.  642;  49 
Supp.  542. 

EUiott  y.  Dudley,  19  Barb.  326. 

Furthermore,  it  has  been  held  that  this  principle  is  applical>le  to  a  case 
where  paper  bearing  an  unauthorized  firm  indorsement  is  transferred  to  and 
taken  from  a  person  not  connected  with  the  firm. 

Bank  of  Vergennes  y.  Cameron,  7  Barb.  143. 

Smith  y.  Weston,  88  Hun,  25;  68  St  Rep.  513;  34  Supp.  557;  afTd  159  N. 
Y.  194;  54N.  E.  38. 

And  no  estoppel  arises  against  the  other  partners  from  the  fact  that  they 
were  aware  that  such  partner  was  so  indorsing  notes,  where  they  remon- 
strated at  eyery  occasion,  and  finally  dissolved  the  partnership  on  that  ac- 
•ouni. 
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Smith  y.  Weston,  88  Hun,  26;  68  St.  Rep.  513;  34  Supp.  557;  afTd  159  K. 
Y.  104;  54N.  £.  38. 

This  is  likewise  the  case  where  the  unauthorized  indorsement  was  made 
for  the  accommodation  of  the  makers  and  after  the  dissolution  of  the  part- 
nership, of  which  facts  the  person  taking  the  note  had  full  knowledge. 

Smith  V.  Weston,  81  Hun,  87 ;  62  St.  Rep.  623;  30  Supp.  649;  24  Civ.  Pro. 
141. 

So,  a  transferee  of  a  note  having  knowledge  that  the  name  of  one  of  the 
makers,  a  partnership,  was  signed  by  one  of  the  partners  without  the  con- 
sent or  ratification  of  the  other  memb^  of  the  firm,  is  not  a  bona  fide  holder 
as  against  the  partnership. 

Bank  of  Rochester  v.  Bowen,  7  Wend.  158. 

A  person  to  whom  is  transferred  a  note,  drawpi  in  the  name  of  partners, 
but  not  in  the  partnership  name,  as  fixed  by  the  partnership  agreement,  is 
thereby  put  on  inquiry,  and  where  the  note  was  drawn  by  one  partner  for 
his  individual  debt,  without  knowledge  of  the  other  partner,  such  holder 
cannot  recover  as  againat  the  latter. 

Lucker  t.  Iba,  64  App.  Div.  666;  100  St,  Rep.  1019;  66  Supp.  1019. 

Tlie  fact  that  the  president  of  a  bank,  at  the  time  a  note  was  presented 
to  it  for  discount,  having  observed  that  it  had  run  a  long  time,  was  informed, 
in  answer  to  his  inquiry  what  that  meant,  that  a  deal  had  taken  place  be- 
tween Uie  firm  making  the  note  and  the  payee  "by  which  this  paper  was 
secured  to  them  and  it  was  given  to  him  to  use  in  his  matters,  and  he  had 
it  for  that  purpose,"  constitutes  notice  that  the  note  was  not  given  in  the 
usual  course  of  business  for  the  benefit  of  the  firm,  and  that  it  is  accommo- 
dation paper. 

Second  National  Bank  v.  Weston,  31  App.  Div.  403;  86  St.*Rep.  315;  52 
Supp.  315. 

Wliere  a  loan  was  nuide  by  a  party  to  one  partner  of  a  Boston  firm  per- 
sonally, and  a  draft  therefor  drawn  on  the  debtor  and  deposited  to  the 
dt^awer's  credit  in  a  Boston  bank,  which  latter  indorsed  and  sent  the  draft 
on  to  a  New  YOrk  bank  for  collection,  which  in  turn  presented  the  draft 
for  payment  and  receiving  a  firm  check  for  its  amount  surrendered  the 
draft  and  later  received  payment  of  the  check,  such  first  named  party  is  not 
chargeable  with  notice  that  firm  property  was  used  to  pay  the  individual 
(lebt  of  the  partner,  and  cannot  be  compelled  to  refund  the  proceeds  of  the 
firm  check. 

Wheatland  v.  Pryor,  133  N.  Y.  97;  30  N.  E.  652. 
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154  App.  IHv.  175;  100  St.  Bep.  S61;  66  Bupp.  S61.] 
{Supreme  Court,  Appellate  Dtviaion,  First  Department.    October  19, 1900.) 

DiSOONTINVAITCE — CoSTS — CONDITION — DeFENDAZTT'S    ATTOBNET'S    RIGHTB. 

Defendant,  who  had  become  irresponsible,  made  a  collusive  agreement  with 
plaintiff  to  consent  to  a  disoontiniianoe  of  the  action,  without  costs,  to 
which  discontinuance  the  defendant's  attorney  objected.  Held,  that 
the  court  had  power  to  protect  the  attorney,  as  an  officer  of  the  courts 
in  his  inchoate  right  to  costs,  by  requiring  payment  thereof  as  a  aondi- 
tion  of  discontinuance.* 

Van  Brunt,  P.  J.,  and  Ingraham,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  National  Exhibition  Company  against  Samuel 
Crane,  as  president  of  the  Atlantic  League  of  Professional  Base- 
ball Clubs.  From  an  order  discontinuing  the  action  without 
x)sts,  defendant's  attorney  appeals.     Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Hatoh^  MoLauohun^ 
3'Bbien^  and  Ingbaham^  J  J. 


John  M.  Wardj  for  appellant 
David  Rumsey,  ior  respondent 


•For  note  on  "Enforcement  of  Attorney's  Lien,"  see  8  Ann.  Cas.  74-100. 
For  note  on  "Attorney's  Lien  on  Alimony,"  see  7  Ann.  Cas.  267-268. 
For  note  on  "Attorney's  Lien  in  Surrogate's  CJourt,"  see  7  Ann,  Cas.  166- 
167. 
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Hatch,  J.  This  action  was  brought  against  the  defendant 
in  a  representative  capacity  to  recover  for  money  had  and  re- 
ceived to  the  plaintiff's  use.  After  issue  was  joined  by  the  ser?- 
ice  of  an  answer,  and  the  cause  had  been  many  times  upon  the 
calendar  for  trial,  at  which  times  the  defendant  had  been  ready 
for  trial,  and  present  in  court  with  his  witnesses,  the  same  was 
postponed,  at  the  request  of  the  plaintiff,  until  February  20, 
1900,  when  it  was  peremptorily  set  for  trial.  Prior  to  this  time 
the  plaintiff  had  presented  the  stipulation  of  the  defendant  con- 
senting to  a  discontinuance  of  the  action  without  costs,  to  which 
the  defendant's  attorney  objected,  refusing  to  consent  thereto  un- 
less his  costs  were  paid.  The  reason  assigned  by  the  defendant's 
attorney  for  refusing  to  consent  to  the  discontinuance  unless  his 
costs  were  paid  was  that  the  defendant  ,the  Atlantic  League  had 
disbanded,  that  its  members  were  financially  irresponsible,  and 
the  attorney's  only  reliance  for  compensation  for  his  services  waa 
the  costs  of  the  action ;  that  said  attorney,  in  order  to  make  his 
defense  to  the  action,  and  to  procure  the  attendance  of  the  nom- 
inal defendant,  Crane,  had  been  obliged  to  regularly  subpoena 
Crane,  he  having  no  present  interest  in  the  matter.  Upon  the 
refusal  of  the  attorney  to  consent  to  the  discontinuance  without 
costs,  the  plaintiff  procured  an  order  to  show  cause  why  the  ac- 
tion should  not  be  discontinued  without  costs,  and,  this  coming 
on  to  be  heard,  the  order  sought  for  was  granted,  and  the  action 
was  discontinued  without  costs. 

It  is  quite  apparent  that  the  stipulation  given  by  the  nominal 
defendant.  Crane,  was  collusive,  and  intended  to  be  used  by  the 
plaintiff  to  force  the  discontinuance  of  the  action  without  pay* 
ment  of  costs  to  the  defendant's  attorney ;  and  the  question  pr^ 
sented  upon  this  appeal  is  whether  the  court  has  the  power  to 
compel,  as  a  condition  to  the  discontinuance  of  the  action,  the 
payment  of  the  costs  of  the  defendant's  attorney.  Appellant 
does  not  claim,  nor  could  he  successfully,  that  he  is  possessed 
of  any  lien,  either  by  virtue  of  the  provision  of  the  code  or  othe^ 
wise.  It  is  quite  clear  that  he  has  no  such  lien,  and  as  no  coun- 
terclaim is  set  up  in  his  answer,  and  no  judgment  has  been  ob- 
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tained,  there  is  nothing  which  he  represents  to  which  a  lien  could 
attach.  He  claims,  however,  that,  as  the  stipulation  given  by 
Crane  was  collusively  obtained  for  the  purpose  of  depriving  hjm 
of  his  costs,  he,  as  an  officer  of  the  court,  is  entitled  to  be  protect- 
ed, in  order  that  a  successful  fraud  and  cheat  may  not  be  worked 
upon  him ;  and  in  this  respect  we  do  not  think  his  appeal  is  in 
vain.  In  Coughlin  v.  N.  Y.  C.  &  H.  Railroad  Co.  71  N.  T.  443, 
the  court,  in  speaking  upon  the  subject  of  the  power  of  the  court 
to  protect  an  attorney's  right  to  costs  in  cases  of  a  collusive  set- 
tlement, said: 

"It  is  impossible  to  ascertain  precisely  when  this  practice  commenced,  or 
how  it  originated,  or  upon  what  principle  it  was  based.  \  It  was  not  upon 
the  principle  of  a  lien,  because  an  attorney  has  no  lien  upon  the  cause  of  ac- 
tion,, before  judgment,  for  his  costs ;  nor  was  it  upon  the  principle  that  his 
services  had  procured  th^  money  paid  to  his  client  upon  the  settlement,  be- 
cause that  could  not  be  known,  and  in  fact  no  money  may  have  been  paid 
upon  the  settlement.  So  far  as  I  can  perceive,  it  was  based  upon  no  prin- 
ciple. It  was  a  mere  arbitrary  exercise  of  power  by  the  courts;  not  arbi- 
trary in  the  sense  that  it  was  unjust  or  improper,  but  in  the  sense  that  it 
was  not  based  upon  any  right  or  principle  recognized  in  the  cases.  The  par- 
ties being  in  court,  and  a  suit  commenced  and  pending,  for  the  purpose  of 
protecting  attorneys,  who  were  their  officers,  and  subject  to  their  control, 
the  courts  invented  this  practice,  and  assumed  this  extraordinary  power  to 
defeat  attempts  to  cheat  the  attorneys  out  of  their  costs.  Tlie  at4x>rney's 
fees  were  fixed  and  definite  sums,  easily  determined  by  taxation,  and  this 
power  was  exercised  to  secure  them  their  fees." 

The  court  in  that  case  was  speaking  of  the  claim  of  the  plain- 
tiflf's  attorney  respecting  his  lien  upon  the  cause  of  action,  but 
the  language,  so  far  as  it  affects  the  right  and  the  power  of  the ' 
court,  applies,  whether  the  attorney  who  invokes  the  protection 
of  the  court  represents  the  plaintiff  with  a  cause  of  action  or  the 
defendant  with  none.  The  principle  involved,  if  it  may  be 
called  a  principle,  respecting  the  power  of  the  court  to  protect 
an  attorney  from  being  cheated,  by  fraud  and  collusion,  out  of 
his  costs,  or  of  his  opportunity  to  recover  costs,  in  a  particular 
case,  is  the  same,  as  the  power  is  exercised  to  protect  an  officer 
of  the  court  as  such,  and  for  no  other  reason.     It  is  evident, 
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if  power  exists  to  protect  the  attorney  as  an  officer  of  the  court, 
it  may  protect  him  in  an  inchoate  right  as  well  as  in  one  which 
has  ripened  into  a  right  presently  enforceable.  The  nnderlying 
basis  for  the  exercise  of  tihe  power  is  the  fraudulent  act  by  which 
the  attorney  is  deprived  of  a  substantial  right ;  and  while  for 
the  most  part  the  power  has  been  exercised  in  connection  with 
a  cause  of  action  or  claim  represented  by  the  attorney  for  the 
plaintiff,  or  by  the  attorney  for  the  defendant  when  he  has  Bet 
up  an  affirmative  right  to  recover  of  the  plaintiff,  yet  the  right 
which  authorizes  the  exercise  of  the  power,  inasmuch  as  it  does 
not  depend  upon  the  existence  of  a  cause  of  action,  or  of  an  af- 
firmative claim,  is  to  be  enforced  in  all  proper  cases  where  an 
officer  of  the  court,  by  reason  of  a  particular  act,  has  been  or  may 
be  deprived  of  a  right  which  in  ordinary  course  he  might  en- 
force. That  such  right  may  be  protected  has  been  repeatedly 
recognized,  not  alone  in  the  case  from  which  we  have  quoted,  but 
in  others.  Eandall  v.  Van  Wagenen,  115  N.  Y.  527,  528;  22 
IT.  E.  361 ;  Walsh  v.  Flatbush,  N.  S.  &  C.  Railroad  Co.  11  Hun, 
190.  In  Wormer  v.  Canovan,  7  Lans.  36,  the  right  of  the  spe- 
cial term  to  impose,  as  a  condition  of  the  discontinuance  of  the 
action,  the  payment  of  the  costs  of  the  defendant's  attorney,  was 
upheld.  In  that  case  the  defendant  had  become  insolvent,  and 
the  plaintiff  obtained  from  him  a  consent  to  a  discontinuance 
without  costs.  The  defendant's  attorney  gave  notice  of  his 
claim  for  the  costs  of  the  action,  but  the  plaintiff,  in  disregard 
of  such  notice,  procured  an  order  of  discontinuance,  which, 
upon  application  to  the  court,  was  modified  by  requiring  the 
payment  of  the  defendant's  costs  as  a  condition  of  the  order; 
and  upon  appeal  such  order  was  sustained,  the  court  laying  down 
the  rule  that  it  was  possessed 'of  the  power  to  protect  the  attorney 
in  his  right  to  costs.  It  is  quite  true  that  the  authorities  cited 
in  that  case  to  support  the  ruling  of  the  court  (Power  v.  Kent, 
1  Cow.  172,  and  Talcott  v.  Bronson,  4  Paige,  501)  failed  in 
support  of  the  doctrine  for  which  they  were  cited.  In  the  first 
there  was  the  right  to  enter  an  interlocutorv  judgment  upon  a 
demurrer  to  the  complaint,  which  established  the  right  to  costs; 
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in  the  second  the  attomey^s  right  was  protected  by  an  order. 
But,  notwithstanding  this  fact,  a  very  learned  court  clearly  de- 
iided  that  power  exists  to  protect  the  defendant's  attorney  in 
U«  inchoate  right  to  costs  by  imposing  as  a  condition  of  disoon- 
finiiance  their  payment.  No  cases  that  we  have  been  able  to 
find  luiTe  cast  any  doubt  upon  this  rule,  and  but  little  discussion 
of  the  siibject  is  found  in  the  books,  probably  for  the  reason  that 
cases  where  power  of  the  court  has  been  called  into  exercise  have 
been  infrequent ;  but  that  the  existence  of  the  power  may  now  be 
regarded  as  settled  seems  to  be  the  result  of  the  adjudicated 
cases. 

The  power  existing,  the  present  case  presents  facts  which 
make  its  exercise  eminently  fit  and  proper.  The  plaintiff  has 
caused  the  defendant  to  appear  in  attendance  upon  the  court 
upon  frequent  occasions.  In  the  meantime  the  association  which 
he  represents  has  disbanded  and  gone,  and  the  personal  member- 
ship is  wholly  irresponsible.  The  defendant  Crane  is  not  only 
without  responsibility,  but  without  personal  interest,  in  the  re- 
sult of  its  lawsuit.  The  only  person  personally  interested  is 
the  defendant's  attorney,  who  seems  in  good  faith  to  have  iifc- 
sisted  that  he  had  a  defense  to  the  action,  and  has  been  gracious 
in  extending  favors  to  the  plaintiff  and  its  attorneys ;  has  looked 
after  and  protected  such  defense  by  causing  witnesses  to  be  sub- 
poenaed, including  the  defendant  Crane;  and  at  the  very  mo- 
ment when  the  patience  of  attorney  and  court  had  been  exhausted 
the  consent  of  the  nominal  party  defendant  in  the  action  is 
procured,  and  against  the  protests  of  the  attorney  his  rights  in 
the  matter  have  been  ignored  and  wiped  out.  For  these  rea- 
sons we  think  that  the  order  should  be  reversed,  with  leave  to 
the  plaintiff  to  apply  for  a  discontinuance  of  the  action  upon 
condition  of  the  payment  of  the  costs  and  such  allowance  as  the 
court  may  make  at  the  special  term. 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments. 

O'Beien  and  McLaughlin,  J  J.,  concur. 

Ingbaham,  J.     I  do  not  concur  with  Mr.  Justice  Hatoh. 
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TIm  application  to  disoontiiiue  this  action  was  made  before  the 
determination  of  the  issues  presented,  and  before  the  right  of 
the  defendant's  attorney  to  any  costs  had  accrued.  It  is  am- 
ceded  that  there  was  no  cause  of  action  upon  which  he  could 
have  a  lien,  and  the  only  contingency  in  which  he  would  be  en- 
titled to  costs  would  be  a  decision  or  verdict  in  favor  of  the  de- 
fendant upon  the  trial  of  the  action.  The  court  certainly  would 
have  no  right  to  compel  the  plaintiff  to  continue  the  action,  or  to 
allow  the  defendant's  attorney  to  continue  the  action  for 
the  purpose  of  ascertaining  whether  or  not  there  would  be  a  de- 
cision or  verdict  in  favor  of  the  defendant.  There  was,  there- 
fore,  nothing  to  justify  the  court  in  refusing  to  continue  the 
action,  all  parties  to  the  action  consenting  thereto,  simply  for 
the  reason  that,  if  it  had  been  determined  that  the  defendant 
was  entitled  to  a  decision  or  verdict  in  his  favor,  his  attorney 
would  be  entitled  to  costs  from  the  plaintiff.  I  think  the  order 
should  be  affirmed. 

Van  Beunt,  P.  J.,  concurs. 
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MoLAIN  V.  MATHUSHEK  PIANO  MFG.  00. 

[54  App.  Din.  Ii6;  100  Bt.  Bep.  S97;  66  Bupp.  887.] 

{Supreme   Court,   Appellate  Division,  Second  Department,  October  26, 

1900.) 

REPJUBVm — CONYEBSION — GOSTS — ^PLEADING — CONSTBUOTIOW. 

Code  Civ.  Pro.  §  3228,  entitles  plaintiff  to  certain  costs  on  the  recovery 
of  a  judgment  in  his  favor  in  an  action  to  recover  a  chattel.  Sections 
1726,  1730,  require  the  verdict  and  judgment  in  such  case  to  fix  the 
vahie  of  the  chattel  sought  to  be  recovered.  Section  1207  provides 
that,  when  an  answer  is  filed,  the  plaintiff  shall  be  entitled  to  any  judg- 
ment consistent  with  the  complaint  made  in  the  case  and  embraced 
within  the  issues.  A  complaint  asked  for  the  recovery  of  an  organ,  or 
for  damages  if  it  could  not  be  returned,  but  alleged  that  it  had  been 
received  by  the  defendant  under  a  contract  of  exchange  with  a  minor^ 

Note. — Costs  in  Replevin. 

a.  Statutory  provisions. 

b.  Amount, 

c.  Double  costs. 

d.  Offer  of  judgment — Tender. 

e.  When  value  not  flwed. 

t.  Partial  recovery  by  both  parties. 


a.  Statutory  provisions. 

The  general  provisions  regulating  the  allowance  of  costs  In  replevin  ac- 
tions are  as  follows: 

The  plaintiff  is  entitled  to  costs  of  course,  upon  vthe  rendering  of  a  final 
judgment  in  his  favor,  in  either  of  the  following  actions: 

2.  An  action  to  recover  a  chattel.  But  if  tbe  value  of  the  chattel,  or  of 
all  the  chattels,  recovered  by  the  plaintiff  as  fixed,  together  with  the  dan- 
ages,  if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  hij 
costs  cannot  exceed  the  amount  of  the  value  and  the  damages. 

i  3228,  Code  of  Civil  Procedure. 
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and  that  the  defendant  refused  or  neglected  to  return  it  until  the  k- 
icission  of  such  contract.  The  verdict  was  for  money  damage,  but  did 
not  fix  the  value  of  the  organ,  and  a  judgment  thereon  was  accepted 
by  the  plaintiff.  Held,  that  the  complainant  was  not  entitled  to  costs 
provided  by  section  3228,  sinpe,  the  complaint  being  consistent  with  aa 
action  for  conversion,  and  the  judgment  being  inconsistent  with  tn 
action  in  replevin,  the  action  would  be  considered  an  action  for  damages 
for  the  tort. 


Appeal  from  trial  term,  Orange  County. 

Action  bj  John  G.  McLain,  an  infant,  by  Mary  G.  McLain, 
hiB  guardian  ad  litem,  against  The  Mathushek  Piano  Manufac- 
turing Company.  From  an  order  amending  a  judgment  in  fa- 
vor of  the  plaintiff  by  striking  out  certain  costs  allowed  the 
plaintiff,  he  appeals.     A-ffirmed, 


Costs  in  Replevin, — continued. 


The  defendant  is  entitled  to  costs  of  course,  upon^he  rendering  of  final 
judgment,  in  an  action  specified  in  the  last  section,  unless  the  plaintiff  is 
entitled  to  costs,  as  therein  prescribed.     .     .    . 

i  3229,  Code  of  Civil  Procedure. 

The  following  provision  applies  only  to  actions  brought  in  Justice's  courtB. 

In  either  of  the  following  cases  costs  shall  not  be  awarded  to  either 
party,  but  each  party  must  pay  his  own  costs: 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  re- 
covers a  chattel,  or  part  of  a  chattel,  which  has  been  replevied  and  deliv- 
ered to  the  plaintiff,  or  the  value  thereof,  the  plaintiff  is  entitled  to  costs, 
where  both  parties  recover,  as  specified  in  this  subdivision,  unless  the  chat- 
tel, for  which  the  defendant  recovers,  has  been  replevied  and  delivered  to 
the  plaintiff. 

8  3075,  Code  of  Civil  Procedure. 

b.  AmounU 

Plaintiff  is  entitled  to  recover  costs  only  to  an  amount  equal  to  the  value 
of  all  the  chattels  recovered  by  him  as  fixed  by  the  verdict,  together  with 
the  damages  awarded  for  their  detention,  where  such  amount  is  less  than 
fifty  dollars. 

Wilkins  v.  Williams,  15  dy.  Pro.  168;  17  St.  Rep.  238;  3  Supp.  897. 

Tii«  term  costs  includes  disbursements  and  plaintiff  can  recover  costs  and 
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Argued  before  G90DBICH,  P.  J.;  dnd  BabtlbtTj»  Woodwabd, 
and  HiBSOHBEBo^  J  J. 

A.  8.  Embler,  for  appellant. 

Louis  Hasbrouck,  for  respondent 

WooDWABD,  J.  The  plaintiff,  by  his  guardian  ad  litem, 
brought  this  action  for  the  recovery  of  the  possession  of  a  certain 
organ,  or  its  value,  together  with  damages  for  its  detention. 
The  complaint,  aside  from  the  formal  averments,  stated  that  the 
plaintiff  and  defendant  entered  into  an  agreement  by  which  the 
former  purchased  a  piano  of  the  defendant,  and  in  part  pay- 
ment delivered  the  organ  now  in  suit     Afterwards  the  plaintiff 

Costs  in  Replevin, — oontinued. 

< 

disbursements  together  only  to  the  amount  of  his  recovery,  where  the  value 
of  the  chattels  as  assessed  by  the  jury,  together  with  the  damages,  is  less 
than  fifty  dollars. 

Kyan  v.  Farley;  3  Law  Bull.  78. 

No  more  costs  than  the  amount  of  damages  can  be  recoveied,  where  the 
value  of  the  chattel  is  assessed  at  less  than  fifty  dollars  and  the  damages 
are  nominal.  ' 

Minks  V.  Wolf,  8  How.  Pr.  238. 

Hoag  y.  Moss,  1  Rob.  C.  C.  174. 

The  two  cases  last  cited  were  decided  ander  section  304  of  the  Code  of 
Procedure  which  provided  that  *'in  an  action  to  recover  possession  of  per- 
sonal property,  if  the  plaintiff  recover  less  than  fifty  dollars  damages,  he 
shall  recover  no  more  costs  than  damages,  unless  he  recovers  also  property 
tlie  value  of  which,  with  the  damages,  amounts  to  fifty  dollars,  or  the  pos- 
session of  property  be  adjudged  to  him,  the  value  of  which  with  the  damages 
amounts  to  fifty  dollars." 

c.  Double  C08t8. 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor  a  final  judg- 
ment is  rendered.in  an  action  to  recover  a  chattel,  is  entitled  to  recover 
the  costs,  prescribed  in  section  3251  of  this  act;  and,  in  addition  thereto, 
one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  oflBcer,  appointed  or  elected 
under  the  authority  of  the  state^  or  a  person  specially  appointed,  accord- 
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elected  to  rescind  the  contract^  and  returned  the  piano  to  the 
defendant,  demanding  the  return  of  the  organ.  The  defendant 
refused  or  neglected  to  return  the  organ,  and  the  complaint  de- 
manded judgment  "for  the  recovery  of  the  possession  of  the  said 
organ,  or  for  the  sum  of  fifty-five  dollars,  the  value  thereof,  in 
ease  a  delivery  thereof  camiot  be  had ;  together  with  twenty-five 
dollars,  his  damages,  besides  the  costs  of  this  action."  Upon 
the  trial  the  jury  brought  in  a  verdict  for  $35  for  the  plaintiff, 
and  judgment  was  entered  for  $35,  with  $35  costs,  under  thepro- 
visions  of  section  3228  of  the  Code  of  Civil  Procedure.  Upon  a 
notice  for  a  retaxation  of  costs,  defendant  objected  to  the  indu- 
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ing  to  law,  to  perform  the  duties  of  such  an  officer;  and  the  action  or 
special  proceeding  was  brought  by  reason  of  an  act  done  by  him  by  virtue 
of  his  office,  or  an  alleged  omission  by  him  to  do  an  act,  which  it  was  hi# 
official  duty  to  perform. 

2.  V(^here  the  action  was  brought  against  the  defendant,  by  reason  of  an 
act  done  by  the  command  of  such  an  officer  or  per^^on,  or  in  his  aid  or  as- 
sistance, touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant  for  taking  a 
distress,  making  a  sale,  or  doing  any  other  act  by  or  under  color  of  au- 
thority of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer  or  other  person,  specified 
herein,  unites  in  his  answer  with  a  person  not  entitled  to  such  additional 
costs. 

9  3268,  Code  of  Civil  Procedure. 

The  section  of  the  code  last  cited  is  practically  the  same  as  the  corre- 
sponding section  of  the  Revised  Statutes,  under  which  the  following  case 
was.  decidad. 

In  an  action  against  a  public  officer,  where  he  does  not  obtain  judgment 
on  the  whole  record,  although  he  recovers  costs,  he  is  not  entitled  to  double 
eosts. 

Seymour  ▼.  Billings,  12  Wend.  285. 

d.  Offer  of  judgment — Tender, 

Acceptance  of  an  offer  of  judgment  for  the  recovery  and  possession  of 
one  of  the  chattels  mentioned  and  described  in  the  complaint,  fixing  no 
value  to  the  chattel  and  limiting  the  damages  for  its  detention,  restricts 
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sion  of  the  costs,  urging  various  grounds,  but  these  were  over- 
ruled, and  the  costs  were  fixed  at  $36.  Subsequently  a  motion 
was  made  to  set  aside  this  retaxation  of  costs,  resulting  in  the 
order  appealed  from. 

We  are  of  the  opinion  that  the  order  appealed  from  should 
be  affirmed.  The  complaint,  while  apparently  drawn  for  the 
purpose  of  recovering  a  chattel,  sets  forth  facts  equally  consist- 
ent with  an  action  for  conversion,  and  the  judgment  which  was 
accepted  by  the  plaintiff  with  no  effort  at  reformation,  does  not 
bring  the  case  within  the  provisions  of  section  8228  of  the  Code 
of  Civil  Procedure,  because  the  value  of  the  chattel  is  not  fixed 
by  the  verdict,  as  required  by  section  1726  of  the  Code.  While 
it  is  true,  as  urged  by  the  plaintiff,  that  the  complaint  determines 

C!osTS  IN  RbplevIn, — Continued. 

the  costs  to  the  amount  for  which  a  money  judgment  could  be  entered  there- 
on. 
Hausauer  v.  Machawicz,  54  App.  Div.  23;  100  St.  Rep.  340;  66  Supp.  340. 

Where  defendant,  before  the  retaking  of  the  property,  under  an  equitable 
defense  tenders  an  amount  which  he  claims  to  be  the  only  sum  due  plain- 
tiff, and  keeps  the  tender  good,  plaintiff  is  not  entitled  to  any  costs  if  ha 
recovers  a  less  sum  than  the  tender. 

Archer  v.  Cole,  22  How.  Pr.  411. 

e.  When  value  not  fixed. 

Where  the  plaintiff  recovers  a  verdict  for  nominal  damages,  and  the 
value  of  the  property  is  not  assessed  by  the  jury,  he  is  not  entitled  to 
costs,  although  the  value  has  been  ascertained  by  the  sheriff's  appraisal 
on  taking  the  replevin  bond. 

Hawley  v.  Green,  18  Wend.  654. 

In  order  to  entitle  plaintiff  to  full  costs  the  value  of  the  chattel  need 
not  be  fixed  by  the  verdict  where  it  awards  to  him  a  chattel  which  had 
been  replevied,  and  which  had  not  afterward  been  delivered  to  the  unsuc- 
cessful party,  or  a  person  not  a  party  to  the  action. 

Claflin  V.  Davidson,  53  Super.  122. 

In  the  case  last  cited  the  court  said:  ''Reading  section  3228  with  sec- 
tions 1726  and  1727,  I  think  it  must  have  been  the  intention  of  the  legis- 
lature to  limit  this  provision  to  the  case  in  which  the  jury  or  the  court 
vere  authorized  to  fix  the  value  of  the  chattel,  and  I  think  the  true  mean- 
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the  character  of  the  action^  which  cannot  be  changed  by  the 
answer,  whe^  the  facts  alleged  in  the  complaint  are  equally  con- 
sistent with  one  of  two  or  more  causes  of  action,  and  the  plaintiff 
accc'pts  a  judgment  which  is  within  the  issues  and  consistent 
witli  the  case  made  by  the  complaint  (section  1207,  Code  Civ. 
Pro.),  he  is  not  in  a  position  to  urge  that  he  is  entitled  to  the 
costs  which  would  have  followed  had  the  judgment  been  in  ac- 
cord with  his  original  intention.  This  is  the  view  taken  by  the 
court  in  Wilsey  v.  Rooney,  41  St.  Eep.  444 ;  16  Supp.  471,  and 
is  consistent  with  the  policy  of  the  law,  which  seeks  to  relieve 
courts  of  record  of  the  burden  of  dealing  with  actions  which  may 
properly  be  disposed  of  by  the  inferior  courts.     The  action,  by 

Costs  in  Replevin, — continued. 

ing  of  the  section  is  that  the  plaintiff  is  entitled  to  costs  in  an  action  to 
recover  the  value  of  a  chattel,  except  that  in  an  action  in  which  the  jury 
are  authorized  to  find  the  value  of  the  chattel,  that  if  the  value  of  the 
chattel  and  the  damages  do  not  exceed  fifty  dollars,  the  costs  cannot  exceed 
the  amount  of  such-  value  and  the  damages. 

On  the  authority  of  the  case  last  cited,  the  court  decided,  in  Rapid  Safety 
Filter  Co.  v.  Wyckoff,  19  Misc.  351;  77  St.  Rep.  490;  43  Supp.  490,  that 
the  verdict  need  not  fix  the  value  of  the  chattels,  but  such  value  may  be 
shown  by  affidavit  for  the  purpose  of  taxing  costs;  but  this  decision  was 
overruled  on  reargument  reported  in  20  Misc.  420;  79  St.  Rep.  1028;  45 
Supp.  1028,  where  it  was  held  that  to  entitle  plaintiff  to  a  full  bill  of  costs 
he  must  establish  on  the  trial  the  fact  that  the  value  of  the  property  to- 
gether with  the  damages,  if  any,  which  shall  be  awarded  to  him,  amountit 
to  the  sum  of  fifty  dollars,  and  that,  on  failure  to  do  so,  he  cannot  show 
such  value  by  affidavits  on  the  taxation  of  costs.  In  its  opinion  the  court 
said:  "The  decision  in  Claflin  v.  Davidson  evidently  proceeded  on  a  mia- 
apprehension,  inasmuch  as  the  court  there  read  section  3228  in  connection 
with  sections  1726  and  1727»  and  the  latter  sections  relate  in  no  way  t« 
costs  in  such  an  action." 

Where  plaintiff  recovers  a  judgment  directing  a  return  of  the  property 
only,  and  its  value  is  not  fixed,  he  is  not  entitled  to  cost^ 

I^ckwood  V.  Waldorf,  91  Hun,  281;  70  St.  Rep.  856;  38  Supp.  199. 

No  costs  can  be  recovered  where  all  claim  for  damages  for  the  detention 
of  the  property  is  expressly  waived  and  no  proof  is  offered  which  tends, 
in  any  way,  to  fix  its  value. 

Herman  v.  Girvin,  8  App.  Div.  418;  76  St.  Rep.  236:  40  Supp.  84.5. 
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consent  of  the  plaintiff,  having  taken  the  form  of  one  for  con- 
version,  and  the  verdict  and  judgment  entered  not  being  such  as 
are  required  by  sections  1726  and  1730  in  actions  for  the  re- 
covery of  a  chattel,  the  rule  for  the  assessment  of  costs  laid  down 
in  section  8228  of  the  Code  has  no  application  in  the  presentcase. 
The  order  appealed  from  should,  therefore,  be  affirmed.  See 
Hammond  v.  Morgan,  101  N.  Y.  179,  186,  186;  4  N.  E.  328; 
Conklin  v.  McCauley,  41  App.  Div.  462,  466 ;  92  St.  Rep.  879 ; 
68  Supp.  879. 

The  order  appealed  from  should  be  affirmed,  with  costs.    All 
concur. 

Costs  in  Beplkvin,— continued. 


Unless  the  yalne  of  the  chattels  is  fixed  by  a  judicial  determination  upon 
the  trial,  plaintiff  cannot  recover  costs  as  of  course,  and,  his  testimony 
alone,  as  to  the  value  of  the  property,  cannot  be  deemed  a  sufficient  compli- 
ance with  the  statute. 

Wolff  y.  Moses,  26  Misc.  500;  91  St.  Rep.  696;  57  Supp.  696. 

f.  Partial  recovery  hy  both  parties. 

In  an  action  specified  in  section  322S  of  this  act,  wherein  the  complaint 
sets  forth  separately  two  or  more  causes  of  action,  upon  which  issues  of 
fact  are  joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the  issues, 
and  the  defendant  upon  the  other  or  others,  each  party  is  entitled  to  costs 
against  the  adverse  party,  imless  it  is  certified  that  the  substantial  cause 
of  action  was  the  same  upon  each  issue;  in  which  case  the  plaintiff  only 
is  entitled  to  costs.    .     .     . 

S  3234,  Code  of  Civil  Procedure. 

Each  party  is  entitled  to  costs  where  both  parties  recover  a  portion  of 
the  property  and  the  value  of  each  portion  is  assessed  at  more  than  fifty 
dollars. 

Hull  y.  Halsted,  1  How.  Pr.  174. 

Where  the  jury  finds  the  property  in  the  plaintiff  as  to  part  of  the  goods, 
the  value  of  which  is  less  than  fifty  dollars,  and  nominal  damages,  he  is 
not  entitled  to  recover  more  costs  than  damages,  although  the  value  of  the 
whole  property  exceeds  fifty  dollars. 

Pogers  V.  Arnold,  12  Wend.  30. 

Where  a  defendant  in  replevin  avows  and  justifies  the  taking,  and  only 
a  part  of  the  property  is  awarded  to  him,  the  value  of  which  is  assessed 
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at  less  than  fifty  dollars,  he  is  entitled  to  no  more  costs  than  damages. 
Small  V.  Bixley,  18  Wend.  614. 

The  case  last  cited  was  overruled  by  the  following  case  in  which,  as  the 
reason  therefor,  the  court  says:  "It  was  there  supposed  that  the  right 
of  the  defendant  to  costs,  where  both  parties  succeed,  turns  upon  the  ides 
that  he  stands  in  the  attitude  of  plaintiff,  and  hence  must  succeed  in  de- 
fending an  amount  of  property  that  would  entitle  a  plaintiff  to  costs.  True, 
the  defendant  in  replevin  is  regarded  as  plaintiff  for  certain  purposes,  such 
as  noticing  the  cause  for  trial,  etc. ;  but  there  is  no  reason  for  so  regarding 
him  on  the  question  of  final  costs." 

A  defendant  is  entitled  to  full  costs  of  an  issue  found  in  his  favor,  where 
a  verdict  is  rendered  giving  him  a  right  to  have  return  of  part  of  the 
property,  although  its  value  is  assessed  at  less  than  fifty  dollars,  and  the 
other  issues  are  decided  against  him. 

Johnson  v.  Fellows,  6  Hill,  353. 

Where  the  jury  find  the  property  of  a  portion  of  the  articles  to  be  in 
one  party  and  the  residue  in  the  other  party,  and  each  portion  exceeds 
in  value  fifty  dollars,  each  party  is  entitled  to  recover  costs  against  the 
other. 

Seymour  v.  Billings,  12  Wend.  285. 

Where  the  defendant  pleads  property  in  the  goods,  as  to  a  portion  of 
which  the  issue  is  found  in  his  favor,  and  as  to  another  portion  the  prop- 
erty is  found  in  the  plaintiff,  of  which  the  value  is  less  than  fifty  dollars, 
the  defendant  is  entitled  to  recover  costs. 

Rogers  v.  Arnold,  12  Wend.  288n. 

Where  defendant  prevails  upon  the  whole  record  and  is  entitled  to  his 
damages  and  costs,  plaintiff,  however,  is  entitled  to  recover  the  costs  of 
the  issues  of  fact  found  by  the  jury  in  his  favor. 

Wright  V.  Williams,  2  Wend.  632. 

The  seven  cases  last  cited  were  decided  under  the  provision  in  the  Re- 
vised Statutes  which  is  practically  the  same  as  the  corresponding  section 
of  the  present  code. 

Under  the  Code  of  Procedure  which  repes^led  and  did  not  re-enact  a  pro- 
vision similar  to  the  one  in  the  Revised  Statutes  which  is  contained  in  the 
present  code,  the  plaintiff  only  was  entitled  to  costs  where  he  recovered 
property  exceeding  fifty  dollars  in  value,  although  defendant  also  recov- 
ered property  exceeding  that  value. 

Stoddard  v.  Clarke,  9  Abb.  N.  S.  310. 

Vowles  V.  Murray,  50  How.  Pr.  159. 

But,  in  the  case  of  Porter  v.  Willet,  14  Abb.  Pr.  319,  which  was  decided 
under  the  Code  of  Procedure,  it  was  held  that  each  party  was  entitled  to 
costs  against  the  other  where  they  each  recovered  a  portion  of  the  prop* 
erty  assessed  at  more  than  fifty  dollars. 

Where,  upon  the  trial  of  an  action  of  replevin  to  recover  certain  articlea 
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of  clothing,  plaintiff  recovered  judgment  for  the  assessed  value  of  the  por- 
tion of  the  clothing  sold  after  a  certain  date,  and  defendant  recovered  a 
verdict  for  the  assessed  value  of  the  portion  sold  prior  to  the  same  date, 
with  damages,  each  sale  constitutes  a  separate  cause  of  action,  and  each 
party  is  entitled  to  costs,  although  the  complaint  sets  forth  but  a  single 
cause  of  action. 

Ackerman  v.  De  Lude,  30  Hun,  44. 

The  case  last  cited  was  overruled  by  the  following  case  on  the  ground 
that  the  complaint  must  set  forth  separately  two  or  more  causes  of  action. 

The  defendant  is  nqt  entitled  to  costs  where  the  complaint  in  the  action 
to  recover  possession  of  several  chattels  contains  but  one  count,  and  the 
answer  sets  up  several  defenses,  some  covering  the  whole  property,  others 
applying  only  to  a  portion,  although  both  parties  succeed  as  to  part  of  the 
property  replevied. 

Newell  Universal  Mill  Co.  v.  Muxlow,  116  N.  Y.  170;  21  N.  E.  1048;  24 
St.  Rep.  645;  17  Civ.  Pro.  238;  rev'g  61  Hun,  453;  20  St.  Rep.  914;  4  Supp. 
197;   16  av.  Pro.  163. 

A  complaint  which  alleges  in  a  single  count  the  wrongful  taking  and  de- 
tention of  certain  specified  goods  and  a  refusal  to  deliver  them  on  demand, 
although  such  goods  were  sold  to  defendant's  assignor  at  different  times 
and  delivered  at  different  places,  does  not  set  forth  two  or  more  causes  of 
action  so  as  to  entitle  defendant  to  costs  on  the  recovery  by  him  of  part  of 
the  property. 

Ackerman  v.  O'Gorman,  17  Civ.  Pro.  276;  26  St.  Rep.  170;  2  Silv.  S.  Ct. 
109;  6  Supp.  825. 

In  an  action  to  recover  certain  articles  of  personal  property,  which  the 
defendant,  a  sheriff,  had  levied  upon  under  an  execution,  where  the  com- 
plaint contains  but  a  single  count,  and  the  referee  decided  that  the  plain- 
tiff was  entitled  to  recover  certain  of  the  articles  which  had  been  trans- 
ferred to  him  by  the  debtor's  wife,  and  that  the  other  articles  transferred 
to  him  by  the  debtor  were  the  property  of  the  debtor,  and  that  the  defend- 
ant had  acquired  a  special  property  therein  to  the  amount  of  the  execution, 
the  plaintiff  only  is  entitled  to  costs. 

Kilbum  V.  Lowe,  37  Hun,  237. 

In  an  action  to  recover  possession  of  goods  sold  at  different  times  the 
complaint  alleging  a  cause  of  action  for  all  the  goods  contains  but  a  single 
count  and  does  not  entitle  defendant  to  costs,  although  he  recovers  a  por- 
tion of  the  property. 

Mertens  v.  Fitzwater,  53  Hun,  597;  25  St.  Rep.  305;  6  Supp.  797;  17  Civ. 
Pro.  277. 
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DONNELLY  v.  CITY  OF  NEW  YORK 

[54  App.  Div,  155;  100  8t.  Rep.  Ul;  66  8upp,  W-] 

{Supreme  Court,  Appellate  Diviaum,  Second  Department.    October  20^ 

1900.) 

CotTBT  OF  Appeals — Jurisdiction — Gboukb  for  Appeal — Statfte — Con- 

STBUOrrXON. 

Ckxie  Civ.  Pro.  9  191,  subd.  2,  providing  that  no  appeal  shall  be  taken 
to  the  court  of  appeals  from  a  unanimous  -affirmance  of  a  judgment  bj 
the  appellate  division  rendered  in  an  action  "to  recover  wages,  salary, 
or  compensation  for  services/'  except  on  certain  conditions,  refers  only 
to  cases  where  the  claim  for  such  wages,  salary,  or  compensation  ariass 
out  of  a  contract  relation,  and  not  where  the  compensation  is  deter- 
mined by  statute  as  an  incident  to  a  public  office. 

Note. — When  Appeal  Libs  to  the  Court  of  Appeals. 

a.  Scope  of  note. — Referenoee, 

b.  The  statute. 

c.  When  appeal  matter  of  right, 

1.  In  general. 

2.  Final  ordera  and  judgmeniM, 

3.  Mandamus. 

4.  Certiorari. 

d.  Leave  of  court. 


a.  Scope  of  note. — Referenoea. 

An  exhaustive  note  on  "What  is  Appealable  to  the  Court  of  Appe*^*  ^•* 
der  the  New  Constitution"  was  published  in  1897  in  3  Ann.  Cas.  ^7^^^ 
The  present  note  covers  the  period  since  1897,  and  is  supplementary^  ^  ^ 
other  note. 

For  note  on  "Time  to  Appeal  to  Court  of  Appeals,"  see  7  Ann.  Cb^-  ^^ 
130.     For  note  on  "CertificatioL  of  Questions  to  Court  of  Appeals/'  ^ 
Ann.  Cas.  28-30.     For  note  on  "What  is  Unanimous  Decision  of  ApP*^** 
Division/*  see  7  Ann.  Cas.  229-232. 
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1900]  Doimelly  ▼.  City  of  New  York. 


Action  by  Felix  Donnelly  against  the  city  of  Uew  York. 
From  a  judgment  of  the  appellate  division  (53  App.  Div.  447; 
99  St  Kep.  1080 ;  66  N.  Y.  Supp.  1080)  affirming  a  judgment 
ip  favor  of  the  def endant^  plaintiff  moves  for  leave  to  appeal  to 
the  court  of  appeals.     Motion  denied. 

Argued  before  Ooobbioh^  P.  J.,  and  Babtijbtt^  Woodwabd^ 
Hteksohbebg^  and  Jenks^  J  J. 

John  A.  Quintard,  for  the  motion. 

Jenks^  J.  We  think  that  the  language  of  subdivision  2  of 
section  191  of  the  Code  of  Civil  Procedure,  with  reference  to 
actions  to  recover  wages,  salary,  or  compensation  for  services, 
refers  only  to  cases  where  the  claim  for  such  wages,  salary,  or 

Whkn  Afpeal  Libs  to  the  Cotjbt.of  Appbal8,— continued. 

b.  The  statute. 

The  only  statutory  changes  upon  the  question  of  appeals  to  the  court  of 
appeals  during  the  period  covered  by  this  note,  are  in  9  lOl*  subd.  2,  Code 
of  Civil  Procedure,  and  extend  the  provision  prohibiting  appeals  as  of  right, 
where  the  decision  of  the  appellate  division  was  unanimous,  to  actions  to 
^  recover  wages,  salary,  or  compensation  for  services,  including  expenses  in- 
cident thereto,  or  damages  for  breach  of  any  contract  therefor,  and  to 
actions  upon  an  individual  bond  or  individual  undertaking  on  appeal. 

c.  When  appeal  matter  of  right. 

1.  In  general. 

An  appeal  will  lie,  as  a  matter  of  right,  only  from  final  judgments  in 
actions,  final  orders  in  special  pioceedings  and  from  orders  granting  new 
trials  on  exceptions  when  a  proper  stipulation  is  given. 

Van  Arsdale  v.  King,  166  N.  Y.  325;  4tt  N.  K.  866. 

An  appeal  cannot  be  taken  from  an  "order"  of  the  appellate  division  dis- 
missing an  appeal  from  the  judgment  below.  The  proper  practice  is  to  en- 
ter a  judgment  of  dismissal  upon  the  order  and  then  appeal  from  such 
judgment. 

Stevens  v.  Central  National  Bank,  162  N.  Y.  263;  66  N.  E.  628. 

No  appeal  lies  from  the  determination  by  the  appellate  division  of  a 
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compensation  arises  out  of  a  contract  relation^  and  that  the  sub- 
division does  not  apply  to  a  case  like  this,  where  the  compensa- 
tion is  determined  by  statute  as  an  incident  to  a  public  office. 
In  Boyd  v.  Gorman,  167  N.  Y.  366,  368 ;  52  N.  E.  113,  the 
court,  per  Vann,  J.,  discussing  the  incorporation  of  the  subdi- 
vision in  question,  say : 

'Tliusy  we  have  progressive  action  towards  the  single  object  of  relieving 
a  court  overburdened  with  work.  The  legislature,  in  the  exercise  of  its 
power  to  restrict  appeals,  wisely  selected  those  classes  of  actions  in  which 
the  law  has  been  so  well  settled  for  so  long  a  period  as  to  make  a  second  ap- 
peal unnecessary,  except  in  rare  instances,  involving  new  questions,  when 
permission  can  readily  be  obtained." 

Actions  of  a  character  similar  to  this  do  not  meet  the  reason 
given  by  the  court  for  the  restriction,  inasmuch  as  they  actually 
require  the  construction  of  express  statutory  provisions,  rather 
than  the  application  of  well  settled  general  principles  of  law. 
For  these  reasons,  we  think  that  the  motion  should  be  denied,  as 
not  necessary  in  this  case. 

Motion  denied,  without  costs.     All  concur. 

When  Afpbal  Lies  to  the  Goubt  or  AffbaijS,— continued. 

question  of  law,  when  the  latter  is  dependent  upon  the  deteiminatian  of 
a  question  of  fact. 

Lamkin  ▼.  Palmer,  164  N.  T.  201;  68  N.  E.  123. 

So  an  appeal  does  not  lie  from  the  determination  of  the  appellate  din* 
sion  in  reversing  a  decree  of  the  surrogate  upon  the  facts. 
Matter  of  Thome,  162  N.  Y.  238;  56  N.  E.  625. 

Thus  a  question  of  fact,  which  the  court  of  appeals  cannot  review,  U 
involved  upon  the  appeal  from  an  order  of  the  appellate  division  reversing 
"upon  the  facts  and  the  law,"  a  decree  of  the  surrogate's  court  oonfinniiig 
the  report  of  an  appraiser  levying  a  t^ransfer  tax,  where  the  surrogate  re- 
jected and  the  appellate  division  accepted  the  version  of  the  benefieiary'B 
etory  most  favorable  to  herself. 

Id. 

So  an  order  of  the  appellate  division  is  not  appealable  which  reversed  a 
conviction  for  assault,  the  reversal  stating  that  it  was  ordered  and  adjudgsd 
that  the  judgment  appealed  from  should  be  reversed,  as  the  jurisdietioB  ^ 
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the  court  of  appeals  is  limited  to  questions  of  law,  and  such  order  does  not 
show  that  the  reversal  was  not  based  on  the  evidence. 
People  V.  O'Brien,  164  N.  Y.  67;  68  N.  E.  117. 

No  appeal  lies  from  an  order  of  the  appellate  division  reversing,  upon  the 
law  and  the  facts,  when  questions  of  fact  are  involved  which  that  court  has 
the  power  to  review,  although  there  is  an  apparent  conflict  between  the  order 
of  reversal  and  the  opinion  below  as  to  whether  the  facts  involved  were  re- 
viewed. 

Spies  v.  Lockwood,  165  N.  Y.  481 ;  69  N.  E.  267. 

In  the  case  last  cited,  the  court  held  itself  bound  by  the  statements  con- 
tained in  the  order  as  to  the  action  of  the  appellate  division  upon  the  facts. 

So  no  appeal  lies  from  an  order  of  reversal  stating  that  it  was  upon  the 
tacts  and  the  law,  unless  the  record  shows  no  controversy  whatever  as  to 
material  facts. 

Livingston  v.  Albany,  161  N.  Y.  602 ;  56  N.  E.  148. 

And  an  order  of  reversal  of  the  appellate  division,  stating  that  the  rever- 
sal was  upon  the  facts  and  the  law,  is  conclusive  upon  the  court  of  appeals 
that  a  question  of  fact  is  actually  involved  exoept  when  the  record  discloses 
that  there  are  neither  facts  nor  inferences  from  conceded  facts  in  opposi- 
tion to  the  decision  of  the  trial  court. 

Id. 

When  the  appellate  division,  in  an  action  for  personal  Injuries,  overrules 
exceptions  ordered  heard  by  it  in  the  first  instance,  denies  a  motion  for  a 
new  trial  and  orders  judgment  on  the  verdict,  such  judgment  is  one  of  af- 
firmance with  in  the  meaning  of  §  191  of  the  Code  of  Civil  Procedure  and 
when  the  decision  of  the  appellate  division  is  unanimous  no  appeal  lies,  as 
of  right,  to  the  court  of  appeals. 

Huda  V.  American  Glucose  Co.,  151  N.  Y.  649;  46  N.  E.  942. 

The  court  of  appeals  will  hear  an  appeal  from  an  order  of  reversal  of  the 
appellate  division  where  such  order  contains  a  statement  that  the  reversal 
was  upon  the  law  only  "the  court  having  examined  the  facts  and  found  no 
error  therein." 

Judson  V.  Central  Vermont  R.  Co.,  168  N.  Y.  697 ;  63  N.  E.  614. 

Under  §  1338  of  the  Code  of  Civil  Procedure,  the  court  of  appeals  is  not 
deprived  of  jurisdiction  of  an  appeal  from  a  judgment  reversing  a  judgment 
entered^  upon  the  report  of  a  referee,  or  a  determination  in  the  trial  court, 
or  from  an  order  granting  a  new  trial,  unless  it  clearly  appears  in  the  rec- 
ord body  of  the  judgment  or  order  appealed  from  that  the  reversal  was  up- 
on the  facts. 

Wetmore  v.  Wetmore,  162  N.  Y.  603;  66  N.  E.  997. 

People  V.  Barker,  165  N.  Y.  305;  69  N.  E.  137. 

Village  of  Champlain  v.  McCrea,166N.  V.  264  ;  69  N.  E.  83. 

Tlius.  where  the  appellate  division's  reversal  of  the  trial  court's  judgment 
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does  not  state  that  the  reversal  was  on  the  facts,  it  will  be  presnmed  to  be 
on  the  law,  and  the  questions  of  law  involved  will  be  reviewed  by  the  court 
of  appeals. 
Village  of  Champlain  v.  McCrea,166N.  Y.  864  ;  69  N.  E.  83. 

When  it  does  not  appear  that  the  facts  as  found  by  the  verdict  were  af- 
firmed or  approved  by  the  appellate  division,  the  court  of  appeals  camiot 
review  an  order  of  the  appellate  division  reversing  a  judgment  entered  upon 
a  special  verdict  and  granting  a  new  trial,  as  §  1338,  Code  Civil  Prooedore 
does  not  apply  to  such  a  case. 

Schryer  v.  Fenton,  162  N.  Y.  444 ;  56  N.  E.  997. 

Under  that  part  of  §  191,  subd.  2,  Code  of  Civil  Procedure  which  pro- 
vides that  "no  appeal  shall  be  taken  to  said  court  (court  of  appeals)  from 
a  judgment  of  affirmance  hereafter  rendered  in  an  action  .  .  .  to  re- 
cover wages,  salary  or  compensation  for  services,  including  expenses  inci- 
dental thereto  or  damages  for  breach  of  any  contract  therefor,  when  the  de- 
cision of  the  appellate  division  of  the  supreme  court  is  unanimous,  unless 
such  appellate  division  shall  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  courts  of  appeals,  or  unlessin case 
of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals,"  no  appeal  lies  from  a  unanimous  affirmance  by  the  appellate  divi- 
sion of  a  judgment  in  an  action  to  recover  compensation  for  professional 
services  of  an  attorney. 

People  V.  Lyman,  157  N.  Y.  368;  52  N.  E.  132. 

Boyd  V.  Gorman,  157  N.  Y.  366;  52  N.  E.  113;  28  Civ.  Pro.  320. 

The  above  decision  is  based  upon  the  reasoning  that  the  legislature  in- 
tended no  distinction  in  appeals  from  judgments  for  services  of  day  laborers 
and  the  compensation  of  professional  men. 

The  constitutional  prohibition  against  the  review  by  the  court  of  appeab 
of  a  unanimous  decision  of  the  appellate  division  does  not  apply  to  an  ap- 
peal when  only  a  question  of  law  is  involved. 

Matter  of  Green,  163  N.  Y.  223;  47  N.  E.  292. 

Thus  an  appeal  lies  from  an  order  of  the  appellate  division  unanimously 
affirming  an  order  of  the  surrogate  reversing  the  imposition  of  the  transfer 
tax  where  no  question  of  fact  was  in  controversy  and  the  only  question 
involved  was  the  legal  construction  of  the  instrument  of  transfer  and  the 
statute. 

Id. 

The  constitutional  provision  mentioned  prohibits  the  review  of  an  ordei 
of  affirmance  in  a  statutory  proceeding  to  review  an  assessement,  in  which 
a  trial  de  novo  has  been  had  at  a  special  term,  upon  new  evidence  as  to  the 
value  of  the  relator's  property  resulting  in  the  confirmation  of  the  assess- 
ment and  the  dismissing  of  the  writ. 

People  v.  Barker,  162  N.  Y.  417;   46  N.  E.  875. 
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An  action  originally  brought  in  justices'  court  but  discontinued  on  a  plea 
of  title,  and  thereafter  prosecuted  in  the  supreme  court  is  within  the  pro- 
hibition of  S  101»  enb.  1,  Code  Civil  Procedure,  and  no  appeal  lies  therv- 
from  as  of  right. 

Sidwell  ▼.  Greig,  157  N.  Y.  30;  61  N.  E.  267. 

An  order  instructing  the  receiver  of  a  corporation  as  to  the  sale  of  its 
property  is  not  appealable  td  the  court  of  appeals  as  of  right. 
Matter  of  Peekamouse  Fishing  Club,  151  N.  Y.  511;  45  N.  E.  1037. 

likewise,  an  appeal  does  not  lie  from  an  order  of  the  appellate  division 
awarding  the  custody  of  a  child  to  the  mother,  as  such  order  is  discretion- 
ary. 

People  V.  Stemberger,  153  N.  Y.  684;  47  N.  E.  918. 

An  appeal  will  not  lie  to  the  court  of  appeals  from  an  inquisition  as  to 
damages  taken  after  a  default. 

Bassett  v.  French,  165  N.  Y.  46;  27  Civ.  Pro.  05;  49  N.  E.  326. 

Likewise,  the  court  of  appeals  has  no  jurisdiction  to  review  an  order  of 
the  appellate  division  granting  a  new  trial  in  an  action  tried  before  a  jury 
when  there  is  a  conflict  in  the  evidence  and  the  appellate  division  may 
have  passed  upon  the  sufficiency  of  the  evidence,  unless  it  appears  from  the 
record  that  the  order  denying  a  new  trial  was  affirmed  as  to  the  facts  or 
the  appeal  therefrom  dismissed. 

Caponigri  v.  Altieri,  164  N.  Y.  476;  58  N.  E.  667. 

An  appeal  does  not  lie  to  the  courts  of  appeals  from  a  judgment  of  the 
appellate  division  reversing  a  judgment  and  granting  a  new  trial,  when  the 
appeal  to  the  later  court  was  from  a  judgment  entered  upon  the  verdict 
and  from  an  order  denying  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  particularly  when  the  order  of 
reversal  does  not  state  whether  it  was  upon  the  law  or  facts. 

Henavie  v.  N.  Y.  C.  &,H.  R.  R.  6o.  154  N.  Y.  278;  48  N.  Y.  625. 

An  appeal  does  not  lie  from  an  order  and  judgment  of  the  appellate  divi- 
sion reversing  an  interlocutory  judgment  in  partition  and  granting  a  new 
trial,  on  the  ground  that  it  is  an  appeal  from  an  order  granting  a  new 
trial  upon  a  motion  made  upon  exceptions  under  S  1001  of  the  Code  of  Civil 
Procedure,  where  the  record  fails  to  disclose  that  the  appellate  division  in 
any  way  disposed  of  the  exceptions. 

Townsend  v.  Van  Buskirk,  162  N.  Y.  266 ;  66  N.  E.  837. 

2.  Firuil  orders  and  judgments. 

An  order  is  not  appealable  to  the  court  of  appeals  as  of  right,  which  ccn- 
flrms  an  order  of  the  special  term  appointing  commissioners  to  ascertain 
the  damage  to  a  property  owner  by  reason  of  a  change  of  grade  of  a  village 
street,  as,  while  such  order  is  one  made  in  a  special  proceeding,  it  cannot 
be  regarded  as  flnal. 

Matter  of  Grab,  167  N.  Y.  69 ;  61  N.  E.  398. 


n 
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does  not  state  that  the  reversal  was  on  the  facts,  it  will  be  presumed  to  1m 
on  the  law,  and  the  questions  of  law  inTolred  will  be  reviewed  by  the  court 
of  appeals. 
Village  of  Champlain  t.  McCrea,165  N.  Y.  M4  ;  59  N.  E.  83. 

When  it  does  not  appear  that  the  facts  as  found  by  the  verdict  were  af- 
firmed or  approved  by  the  appellate  division,  the  court  of  appeals  cannot 
review  an  order  of  the  appellate  division  reversing  a  judgment  entered  upon 
a  special  verdict  and  granting  a  new  trial,  as  S  1338,  Code  Civil  Procedure 
does  not  apply  to  such  a  case. 

Schryer  v.  Fenton,  162  N.  Y.  444 ;  66  N.  E.  097. 

Under  that  part  of  S  191,  subd.  2,  Code  of  Civil  Procedure  which  pro- 
vides that  "no  appeal  shall  be  taken  to  said  court  (court  of  appeals)  from 
a  judgment  of  affirmance  hereafter  rendered  in  an  action  .  .  .  to  re- 
cover wages,  salary-  or  compensation  for  ser>'ices,  including  expenses  inci- 
dental thereto  or  damages  for  breach  of  any  contract  therefor,  when  the  de- 
cision of  the  appellate  division  of  the  supreme  court  is  unanimous,  unless 
such  appellate  division  shall  certify  that  in  its  opinion  a  question  of  law  is 
involved  which  ought  to  be  reviewed  by  the  courts  of  appeals, or  unlessincase 
of  its  refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals,"  no  appeal  lies  from  a  unanimous  affirmance  by  the  appellate  divi- 
sion of  a  judgment  in  an  action  to  recover  compensation  for  professional 
services  of  an  attorney. 

People  v.  Lyman,  167  N.  Y.  368;  52  N.  E.  132. 

Boyd  V.  Gorman,  167  N.  Y.  365;  62  N.  E.  113;  28  Civ.  Pro.  320. 

The  above  decision  is  based  upon  the  reasoning  that  the  legislature  in- 
tended no  distinction  in  appeals  from  judgments  for  services  of  day  laborers 
and  the  compensation  of  professional  men. 

The  constitutional  prohibition  against  the  review  by  the  court  of  appeals 
of  a  unanimous  decision  of  the  appellate  division  does  not  apply  to  an  ap- 
peal when  only  a  question  of  law  is  involved. 

Matter  of  Green,  163  N.  Y.  223;  47  N.  E.  202. 

Thus  an  appeal  lies  from  an  order  of  the  appellate  division  unanimonslT 
affirming  an  order  of  the  surrogate  reversing  the  imposition  of  the  transfer 
tax  where  no  question  of  fact  was  in  controversy  and  the  only  question 
involved  was  the  legal  construction  of  the  instrument  of  transfer  and  the 
statute. 

Id. 

The  constitutional  provision  mentioned  prohibits  the  review  of  an  ordei 
of  affirmance  in  a  statutory  proceeding  to  review  an  assessement,  in  which 
a  trial  de  novo  has  been  had  at  a  special  term,  upon  new  evidence  as  to  the 
value  of  the  relator's  property  resulting  in  the  confirmation  of  the  assess* 
nient  and  the  dismissing  of  the  writ. 

People  V.  Barker,  152  N.  Y.  417;   46  N.  E.  875. 
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An  action  originally  brought  in  justices'  court  but  discontinued  on  a  plea 
of  title,  and  thereafter  prosecuted  in  the  supreme  court  is  within  the  pro- 
hibition of  S  101)  sub.  1,  Code  Civil  Procedure,  and  no  appeal  lies  there- 
from as  of  right. 

Sidwell  V.  Greig,  157  N.  Y.  30;  61  N.  E.  267. 

An  order  instructing  the  receiver  of  a  corporation  as  to  the  sale  of  its 
property  is  not  appealable  td  the  court  of  appeals  as  of  right. 

Matter  of  Peekamouse  Fishing  Club,  151  N.  Y.  511;  45  N.  E.  1037. 

Likewise,  an  appeal  does  not  lie  from  an  order  of  the  appellate  division 
awarding  the  custody  of  a  child  to  the  mother,  as  such  order  is  discretion- 
ary. 

People  V.  Sternberger,  153  N.  Y.  684;  47  N.  E.  918. 

An  appeal  will  not  lie  to  the  court  of  appeals  from  an  inquisition  as  to 
damages  taken  after  a  default. 

Bassett  v.  French,  155  N.  Y.  46;  27  Civ.  Pro.  »5;  49  N.  E.  325. 

Likewise,  the  court  of  appeals  has  no  jurisdiction  to  review  an  order  of 
the  appellate  division  granting  a  new  trial  in  an  action  tried  before  a  jury 
when  there  is  a  conflict  in  the  evidence  and  the  appellate  division  may 
have  passed  upon  the  sufficiency  of  the  evidence,  unless  it  appears  from  the 
record  that  the  order  denying  a  new  trial  was  affirmed  as  to  the  facts  or 
the  appeal  therefrom  dismissed. 

Caponigri  v.  Altieri,  164  N.  Y.  476;  58  N.  E.  667. 

An  appeal  does  not  lie  to  the  courts  of  appeals  from  a  Judgment  of  the 
appellate  division  reversing  a  judgment  and  granting  a  new  trial,  when  the 
appeal  to  the  later  court  was  from  a  judgment  entered  upon  the  verdict 
and  from  an  order  denying  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  particularly  when  the  order  of 
reversal  does  not  state  whether  it  was  upon  the  law  or  facts. 

Henavie  v.  N.  Y.  C.  &.H.  R.  R.  6o.  154  N.  Y.  278;  48  N.  Y.  525. 

An  appeal  does  not  lie  from  an  order  and  judgment  of  the  appellate  divi- 
sion reversing  an  interlocutory  judgment  in  partition  and  granting  a  new 
trial,  on  the  ground  that  it  is  an  appeal  from  an  order  granting  a  new 
trial  upon  a  motion  made  upon  exceptions  under  S  1001  of  the  Code  of  Civil 
Procedure,  where  the  record  fails  to  disclose  that  the  appellate  division  in 
any  way  disposed  of  the  exceptions. 

Townsend  y.  Van  Buskirk,  162  N.  Y.  265;  56  N.  E.  837. 

2.  Final  orders  and  judgments. 

An  order  is  not  appealable  to  the  court  of  appeals  as  of  right,  which  con- 
firms an  order  of  the  special  term  appointing  commissioners  to  ascertain 
the  damage  to  a  property  owner  by  reason  of  a  change  of  grade  of  a  village 
street,  as,  while  such  order  is  one  made  in  a  special  proceeding,  it  cannot 
be  regarded  as  final. 

Matter  of  Grab,  1«7  K  Y.  69 ;  51  N.  E.  398. 
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An  appeal  does  not  lie  to  the  court  of  appeals  from  orders  of  the  appel- 
late division  reversing  orders  settling  the  aoconnts  of  a  receiver  in  fore- 
closure and  denying  a  motion  to  direct  a  sequestration  to  determine 
whether  a  fund  in  question  is  covered  hj  the  lien  of  a  mortgage,  as  soeh 
orders  are  intermediate. 

New  York  Security  A  Trust  Ck).  v.  Saratoga  Gas  &  Electric  Light  Ga  156 
N.  Y.  645;  61  N.  E.  297. 

An  order  to  show  cause  why  a  judgment  debtor  should  not  he  punished 
for  contempt  is  a  proceeding  in  the  action  and  therefore  not  appealable  to 
the  court  oi  appeals  as  a  matter  of  right. 

Jewelers'  Mercantile  Agency  v.  Rothschild,  155  N.  Y.  255 ;  49  N.  £.  871. 

An  order  is  not  a  final  order  in  a  special  proceeding  and  therefore  ap- 
pealable to  the  court  of  apepals,  which  adjudged  a  party  in  contempt  for 
disobeying  a  judgment  and  providing  for  a  reference  to  take  proof  as  to 
damages,  but  such  order  is  one  made  in  the  action  in  which  the  judgment 
was  obtained. 

Ray  V.  N.  Y.  Bay  Extension  R.  Co.  165  N.  Y.  102;  49  N.  E.  662. 

Likewise,  an  appeal  will  not  lie  from  an  order  of  the  appellate  dinsioD 
reversing  an  order  vacating  an  execution  against  the  person  of  the  judg- 
ment debtor,  as  such  order  is  not  a  final  order  in  a  special  proceeding. 

Steamship  Richmond  Hill  Co.  v.  Seager,  160  N.  Y.  312;  54  N.  £.  574. 

So  for  the  same  reason  an  appeal  does  not  lie  to  the  court  of  appeals 
from  an  order  of  the  appelate  division  reversing  an  order  vacating  and  set- 
ting aside  a  final  order  and  judgment  in  condemnation  proceedings. 

City  of  Johnstown  v.  Wade,  157  N.  Y.  50;  51  N.  E.  397. 

An  order  of  the  appellate  division,  reversing  a  determination  of  the  spe- 
cial term  modifying  a  decree  for  alimony  by  reducing  the  amount  thereof, 
is  appealable  to  the  court  of  appeals,  as  it  is  either  a  final  judgment  in  in 
action  or  a  final  order  in  a  special  proceeding. 

Wetmore  v.  Wetmore,  162  N.  Y.  503 ;  66  N.  E.  997. 

So  an  appeal  lies  from  an  order  made  by  a  justice  of  the  supreme  court 
and  affirmed  by  the  appellate  division  as  a  result  of  a  summary  investiga- 
tion into  the  financial  affairs  of  a  village  instituted  by  taxpayers  and  free 
holders  under  the  general  municipal  law  (L.  1892,  Ch.  685,  Sec.  3),  as 
such  order  is  a  final  order  in  a  special  proceeding. 

Matter  of  Taxpayers  of  Plattsburgh,  167  N.  Y.  78 ;  51  N.  E.  612, 

An  application  for  the  examination  of  witnesses  before  action,  made  un- 
der the  act  to  prevent  monopolies  (L.  1897,  Chap.  383),  is  not  a  special 
proceeding,  and  an  order  of  the  appellate  division  affirming  an  order  racat- 
ing  an  order  for  such  examination  is  not  appealable  to  the  court  of  appeals. 

Matter  of  Attorney-General,  155  N.  Y.  441;  50  N.  E.  57. 

An  order  denying  a  motion  to  vacate  a  previous  order  granting  leave  to 
sue  on  a  judgment  and  to  vacate  the  judgment  entered  in  such  action  does 
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not  determine  the  action  and  no  appeal  lies  therefrom  to  the  oonrt  of  ap- 
peals. 
Van  Arsdale  y.  King,  155  N.  T.  325;  49  N.  E.  866. 

An  order  determining  the  petition  of  a  claimant  for  payment  from  a  re- 
ceiyer  appointed  in  foreclosure  is  not  a  final  order  in  a  special  proceeding, 
and  is  not  appealable  as  of  right  to  the  court  of  appeals. 

Guarsintee  Trust  &  Safe  Deposit  Co.  y.  Philadelphia,  Reading  &  New 
England  R.  Co.  160  N.  Y.  1 ;  54  N.  E.  575. 

An  appeal  lies  to  the  court  of  appeals  from  an  order  amending  an  order 
confirming  the  report  of  a  referee  on  a  receiyer's  accounting  on  a  yolnntary 
dissolution  of  a  corporation  and  directing  distribution  to  the  creditors,  by 
substituting  one  name  for  another  as  the  party  entitled  to  the  diyidends,  as 
such  order  is  a  final  order  in  a  special  proceeding. 

Matter  of  Hulbert  Bros.  &  Co.,  160  N.  Y.  9;  64  N.  E.  571. 

Likewise,  an  appeal  lies  to  the  court  of  appeals  from  an  order  of  the  ap- 
pellate diyision  modifying  and  affirming  an  order  confirming  the  report  of 
a  referee,  allowing  the  account  of  an  assignee  for  creditors,  adjusting  the 
claims  of  creditors  and  directing  payment  thereof,  releasing  the  assignee 
from  liability  for  all  matters  included  in  the  account  and  releasing  his 
sureties  to  that  extent,  upon  the  ground  that  such  order  is  a  final  order 
in  a  special  proceeding,  although  the  estate  was  not  then  ready  for  distri- 
bution. 

Matter  of  Talmage,  160  N.  Y.  612;  55  N.  E.  276. 

The  court  of  appeals  has  jurisdiction  to  reyiew  an  order  of  the  appellate 
division  affirming  an  order  granting  a  property  owner's  application  to  ya- 
cate  an  assessment  for  a  sewer  construction,  where  such  order  relieyes  the 
owner  from  all  liability  on  account  of  the  assessment,  as  the  order  is  a  final 
order  in  a  special  proceeding. 

Matter  of  Munn,  165  N.  Y.  149  ;  58  N.  E.  881. 

An  appeal  lies  to  the  court  of  appeals  from  an  order  yacating  a  satisfac- 
tion of  judgment  and  authorizing  the  judgment  creditor's  attorney  to  en- 
force the  judgment  to  the  extent  of  his  lien,  as  such  order  is  not  one  in  the 
action,  but  in  a  special  proceeding. 

Peri  y.  N.  Y.  C.  &  H.  R.  R.  Co.,  152  N.  Y.  521;  26  Ciy.  Pro.  279;  46  N. 
£.  849. 

The  reversal  by  the  appellate  division  of  the  trial  court's  judgment  in 
condemnation  proceedings  and  the  dismissal  of  those  proceedings,  is  a  final 
judgment  from  which  an  appeal  lies  to  the  court  of  appeals. 

Village  of  Champlain  y.  McCrea,  165  N.  Y.  264  ;  59  N.  E.  83. 

A  judgment  is  not  appealable  to  the  court  of  appeals  which  adjudges  that 
certain  of  the  defendants  are  indebted  to  an  estate  in  a  certain  sum  and 
directs  that  judgment  be  docketed  therefor,  appoints  a  receiver  to  collect 
sueh  amount,  and  provides  that  all  parties  to  the  action  interested  in  the 
estatf  may  apply  for  judgment  upon  the  report  of  the  receiver  and  upon  fur- 
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ther  proof,  as  such  judgment  is  interlocutory  in  its  nature,  and  therefon 
not  reviewable  by  the  court  of  appeals. 

Anderson  v.  Daley,  169  N.  Y.  146;  63  N.  E.  753;  29  Qv.  Pro.   257. 

3.  Mandamus. 

An  order  denying  a  motion  for  a  mandamus  is  not  appealable  to  the  court 
of  appeals  where  the  court  below  had  discretionary  power  to  refuse  it 

People  of  Board  of  Education  of  New  ¥Ork,  158  N.  Y.  126;  62  N.  E.  722. 

An  appeal  will  not  lie  from  an  order  of  the  appellate  division  affjrmiiig 
an  order  refusing  a  mandamus,  where  the  latter  order  did  not  state  the 
ground  of  refusal  and  the  facts  justified  a  refusal  as  a  matter  of  discretioii, 
although  the  affirmance  was  ezpresly  based  on  the  questions  of  law  in- 
volved. 

Matter  of  Hart,  159  N.  Y.  278 ;  64  ^.  £.  44. 

An  appeal  does  not  lie  to  the  court  of  appeals  from  an  order  of  the  ap- 
pellate division  reversing  an  order  directing  a  peremptory  writ  of  manda- 
mus upon  a  verdict  rendered  upon  the  issues  raised  by  the  return  to  an  al- 
ternative writ,  and  granting  a  new  trial,  when  it  does  not  appear  from  the 
record  that  the  reversal  was  not  based  upon  the  ground  that  the  verdict 
was  against  the  weight  of  evidence. 

People  V.  aausen,  163  N.  Y.  523;  57  N.  E.  739. 

An  order  is  appealable  to  the  court  of  appeals  which  finally  determines 
'.a  proceeding  by  mandamus,  under  8  1 14  of  the  election  law,  for  the  re- 
coimt  of  ballots  objected  to  as  marked  for  identification  or  rejected  as  void, 
and  presenting  a  question  of  law  for  review,  as  an  order  finally  determining 
a  special  proceeding. 

People  V.  Board  of  Canvassers  of  Richmond  County,  166  N.  Y.  36;  60  K.  E. 
426. 

4.  Certiorari. 

An  appeal  lies  to  the  court  ^of  appeals  from  an  order  dismissing  a  writ 
of  certiorari  for  want  of  jurisdiction. 

People  V.  Board  of  Supervisors  of  Queens  County,  163  N.  Y.  370;  47  N. 
E.  790. 

■ 

So  an  order  quashing  a  writ  of  certiorari  on  the  ground  that  the  relator 
had  no  power  or  authority  to  prosecute  it  is  not  a  discretionary  order,  and 
is  appealable  to  the  court  of  appeals. 

People  V.  Campbell,  162  N.  Y.  61 ;  46  N.  E.  176. 

An  order  is  not  appealable  to  the  court  of  appeals  which  reversed  an  or* 
der  quashing  a  writ  of  certiorari,  reinstated  the  writ  and  remanded  the  pro- 
ceeding to  the  special  term  for  determination,  as  such  order  cannot  be 
deemed  an  order  finally  determining  a  special  proceeding. 

People  V.  Barker,  166  N.  Y.  308 ;  40  N.  E.  776. 
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d.  Leave  of  court. 

The  appellate  diTision  cannot  allow  an  appeal  upon  questions  of  fact 
passed  upon  by  it,  as  its  power  in  that  respect  is  limited  to  questions  of 
law. 

Matter  of  Westerfield,  163  N.  Y.  209;  57  N.  E.  403. 

No  leave  to  appeal  will  be  granted  when  a  cause  was  determined  by  the 
appellate  division  on  a  question  of  fact. 

Village  of  Bronxville  v.  N.  Y.  Westchester,  etc.  C5o.  46  App.  Div.  627;  ' 
96  St.  Rep.  719;  61  Supp.  719. 

The  fact  that  the  appellate  division  has  granted  permission  to  appeal  to 
the  court  of  appeals  does  not  require  the  latter  to  adopt  a  rule  in  determin- 
ing the  questions  thus  brought  before  it  different  from  that  enforced  in  or- 
dinary cases  where  no  such  allowance  is  necessary,  and  if  the  appeal  is  from 
an  order  not  reviewable  it  must  be  dismised  notwithstanding  its  allowance. 

Caponigri  v.  Altieri,  164  N.  Y.  476;  68  N.  E.  667. 

The  fact  that  the  appellate  division  did  not  formulate  the  questions  of 
law  to  be  reviewed  will  not  prevent  the  court  of  appeals  from  hearing  the 
appeal  when  the  same  was  granted  under  §  191  of  the  Code  of  Civil  Proced- 
ure, but  in  the  case  of  appeals,  permitted  under  §  190,  the  appellate  division 
must  formulate  the  questions  of  law  in  order  that  they  may  be  reviewed. 

Young  V.  Fox,  166  N.  Y.  616;  60  N.  E.  279;  27  Civ.  Pro.  253;  6  Ann.  Gas. 
189. 

In  si  case  where  leave  to  appeal  is  necessary,  the  fact  that  an  order  is 
made  by  the  appellate  division  granting  leave  to  appeal,  no  notice  of  ap- 
peal being  served  thereunder,  will  not  render  effective  the  prior  unauthor- 
ized service  of  a  notice  of  appeal. 

Guarantee  Trust  &  Safe  Deposit  Co.  v.  Philadelphia,  Reading  &  New  Eng- 
land R.  Co.,  160  N.  Y.  1 ;  64  N.  E.  676. 

Steamship  Richmond  Hill  Co.  v.  Seager,  160  N.  Y.  312;  64  N.  E.  674;  7 
Ann.  Cas.  126. 

And  such  appeal  is  not  validated  by  an  order  of  the  appellate  division  al- 
lowing an  appeal  nunc  pro  tunc. 

Guarantee  Trust  &  Safe  Deposit  Co.  v.  Philadelphia^  Reading  &  New 
England  R.  Co.  160  N.  Y.  1 ;  64  N.  E.  675. 
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BURNHAM  V.  DENIKE  et  al. 

I5i  App.  DU).  1S2;  100  8t.  Rep,  S96;  66  Supp.  596.] 

{Supreme   Court,   Appellate  DivieUm,   Second    Department,    Oetoher  25. 

1900.) 

1.  Judgmeut — ^Decision — Sxjfficibnot. 

Code  Civ.  Pro.  §  1022,  provides  that  the  decision  of  the  court  may  state 
separately  the  facts  f oimd  and  the  conclusions  of  law,  or  may  state  the 
grounds  on  which  the  issues  have  been  decided,  and  direct  entiy  of 
judgment,  and  that  where  coats  are  in  the  discretion  of  the  court  the 
decision  must  award  or  deny  costs,  and,  if  awarded,  must  state  to 
whom.  Held,  that  where  the  court  in  partition,  fijed  a  memorandum 
decision,  "Final  judgment  may  be  granted  as  against  the  plaintiff,  with 
costs,"  and  final  judgment  dismissing  the  complaint,  with  costs,  was 
entered  thereon  prior  to  the  filing  of  formal  findings  of  fact  and  conclu- 
sions of  law  and  the  entry  of  the  interlocutory  judgment  adjudging 
partition  between  the  defendants  according  to  their  rights,  the  judg- 
ment of  dismissal  was  premature,  and,  being  without  findings  to  sup- 
port it,  must  be  reversed.* 

2.  Afpeal — JuDGicEin — ^Insufficient  Findings — ^Reversal — New  Tmal. 
Where  a  final  judgment  is  reversed  for  lack  of  a  sufficient  decision  to  sup 

port  it,  and  the  case  cannot  be  remitted  to  the  trial  court  for  entry  of 
a  proper  decision,  because  the  trial  judge  is  no  longer  sitting  in  that 
department,  there  must  be  a  new  triaL 

Appeal  from  trial  term. 

Action  by  Elizabeth  W.  Bumham  against  Charles  W.  Denike 
and  others  for  partition.  From  a  judgment  dismissing  the  com- 
plaint, with  costs,  after  trial  hj  the  court,  plaintiff  appeals.  B^ 
versed. 

•For  note  on  "Form  of  Decision  of  Court,  or  Report  of  Referee,  dUr 
Trial  of  Issues  of  Fact,"  see  7  Ann.  Cas.  497-501. 
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Argued  before  Goodbich,  P.  J.,  and  Babtlstt^  Woodwabd^ 
HiBSGHBEBG^  and  Jbnks^  JJ. 

Henry  B.  Heylman,  for  appellant. 

H.  J.  Morris  and  PercwaL  S.  Monken,  ior  respondents. 

WooDWABD^  J.  The  appellant  in  this  case  urges  that  the 
judgment  is  not  supported  by  a  decision  of  the  court,  as  pre- 
scribed by  section  1022  of  the  Code  of  Civil  Procedure.  The 
action  was  tried  by  the  court  without  a  jury,  and  on  the  I7th 
day  of  July,  1899,  the  court  filed  a  memorandum  opinion  in 
which  it  said,  ^^Einal  judgment  may  be  granted  as  against  the 
plaintiff,  with  costs."  The  decision  of  the  court,  which  em- 
braced findings  of  f  apt  and  conclusions  of  law,  was  rendered  on 
the  9th  day  of  September,  and  upon  that  date  an  interlocutory 
judgment  was  entered,  decreeing  a  partition  of  the  premises  in 
dispute,  and  adjudging  the  defendant  Mary  A.  Denike  to  be  the 
owner  of  two  thirds  of  the  property.  The  final  judgment,  which 
is  involved  in  this  appeal,  was  entered  on  the  11th  day  of  Au- 
gust, 1899,  prior  to  the  decision  and  interlocutory  judgment. 
The  interlocutory  judgment  provided  that  the  question  of  costs 
(which,  by  the  provisions  of  section  1022  of  the  Code  of  Civil 
Procedure,  must  be  awarded  by  the  decision  of  the  court  or  re- 
port of  the  referee)  should  be  fixed  by  the  final  judgment,  and 
this  had  already  been  entered  when  the  decision  was  made. 
There  can  be  no  doubt,  therefore,  that  the  judgment  p,ow  before 
us,  being  without  findings  or  a  decision  to  support  it,  should  be 
reversed.  Hall  v.  Beston,  18  App.  Div.  116;  77  St  Rep.  304; 
43  Supp.  304 ;  Shaffer  v.  Martin,  20  App.  Div.  304 ;  80  St. 
Rep.  992 ;  46  Supp.  992,  and  authorities  cited.  It  appears  nec- 
essary, under  the  circumstances,  which  are  substantially  the 
same  as  those  presented  in  Reynolds  v.  Aetna  Life  Insurance  Co. 
6  App.  Div.  254 ;  39  Supp.  885,  that  there  should  be  a  new  trial. 
If  practicable,  we  should  remit  the  case  to  the  trial  court,  in  or- 
der that  proper  findings   or  a  formal  decision  might  there  be 
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made,  as  was  dome  in  the  two  cases  first  above  cited ;  but  this 
course  cannot  be  pursued,  inasmuch  as  the  judge  who  tried  the 
case  is  now  a  justice  of  the  appellate  division  in  the  third  de- 
partment. 

Judgment  reversed,  and  new  trial  granted ;  costs  to  abide  the 
final  award  of  costs.     All  concur. 


REMINGTON  &  SHEEMAN  CO.  v.  NIAGARA  COUNTY 

NAT.  BANK. 

[S4  App.  DU>.  SS8;  100  8t.  Rep,  560;  66  8upp.  S60. 
{Supreme  Court,  Appellate  Division,  First  Department,  November  9, 1900.) 

/LcnON  BT  FOBlfclON  COBPORATION — ^PlAOB  OF  TRIAL. 

Where  a  defendant  is  sued  by^  a  foreign  corporation  in  a  county  other 
than  that  of  its  residence,  it  may  change  the  place  of  trial  to  the 
county  of  his  residence,  under  Code  Civ.  Pro.  $984,  providing  that  an 
action  must  be  tried  in  the  county  in  which  one  of  the  parties  resided 
at  the  commencement  thereof,  though  such  corporation  held  a  certifi- 
cate iRsued  under  Laws  1892,  c.  687,  §§  15,  16,  authorizing  it  to  do  busi- 
ness in  New  York ;  since  it  was  a  foreign  corporation  before  the  certifi* 
cate  was  i^nued,  and  remained  so  afterwards  without  domidl  or  resi- 
dence in  New  York. 


Note. — Place  of  Trial  of  Action  by  or  against  Corporation. 

a.  Location  of  office. 

1.  Domestic  corporation, 

2.  Foreign  corporation, 

b.  Municipal  corporation. 


a.  Location  of  office. 

An  action,  not  specified  in  the  last  two  sections,  (actions  affecting  real 
property,  for  penalties,  against  public  officers  and  for  chattels  distrained), 
must  be  tried  in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the  state,  it 
may  be  tried  in  any  county,  which  the  plaintiff  designates,  for  that  purpose, 
in  the  title  of  the  complaint. 

I  984  Code  of  Civil  Procedure. 
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Appeal  from  special  term,  New  York  county. 

Action  by  the  Remington  &  Sherman  Company  against  the 
Niagara  County  National  Bank.  From  an  order  denying  a  mo- 
tion to  change  place  of  trial  from  New  York  cotmty  to  Niagara 
county,  defendant  appeals.     Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Hatch^  Eumset^  ,Mo 
Laughun^  and  Inoraham^  JJ. 

Lyman  A,  Spalding,  for  appellant 
William  E.  Warland,  for  respondent. 

Flags  of  Tbial  o7  Action  by  ob  against  Cokfobation,— continued. 

1.  Domestic  corporation. 

The  place  of  trial  of  an  action  brought  by  a  resident  of  this  state  against 
a  domestic  corporation  is  either  in  the  county  where  plaintiff  resides  or 
where  the  corporation  has  its  principal  place  of  business. 

Loretz  ▼.  Metropolitan  Street  Ry.  Go.  34  App.,Diy.  1;  87  St.  Rep.  1059; 
53  Supp.  1059. 

Where  an  action  is  brought  in  a  county  in  which  neither  of  the  parties 
resides,  a  domestic  corporation  has  the  right  to  demand  a  change  to  the 
county  in  which  its  principal  office  is  located. 

Ganz  y.  Edison  Electric  Illuminating  Co.,  79  Hun,  409;  61  St.  Rep.  344; 
29  Supp.  810. 

A  domestic  corporation  cannot  bring  an  action  in  the  county  in  which 
it  has  an  office  for  the  transaction  of  its  financial  business,  when  its  certifi- 
cate of  incorporation  was  filed  in  another  county  and  stated  that  its  princi- 
pal business  was  to  be  carried  on  therein,  and  its  land,  furnaces  and  mines 
were  situate  and  a  large  part  of  its  business  for  many  years  had  been  car- 
ried on  exclusively  in  said  county,  which  was  also  the  residence  of  the  de- 
fendant. 

RoBsie  Iron  Works  ▼.  Westbrook,  59  Him,  345;  36  St.  Rep.  555;  13  Supp. 
141. 

In  an  action  brought  by  non-residents  against  a  domestic  corporation, 
the  proper  place  of  trial  is  the  county  where  the  corporation  has  its  office 
and  carries  on  its  general  business. 

Conroc  v.  National  Protection  Insurance  Co.  10  How.  Pr.  403. 
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MoLauohlin^  J.  Action  to  recover  a  balance  alleged  to  be 
due  for  the  construction  of  a  safe-deposit  vault  in  defendant's 
building  in  the  city  of  Lockport,  N.  Y.  The  action  was  oom- 
menced  by  the  service  of  a  summons  and  complaint,  in  which 
the  place  of  trial  was  designated  as  the  city  and  county  of  New 
York.  The  defendant's  attorney,  prior  to  the  service  of  an  an- 
swer, ssrved  a  written  demand  on  the  plaintiff's  attorney  that 
the  place  of  trial  be  changed  to  Niagara  county  upon  the  ground 
that  that  was  the  proper  county.  The  demand  not  having  been 
complied  with,  the  defendant,  within  the  time  prescribed  by 
statute  (Code  Civ.  Pro.  §  986),  made  a  motion  that  the  change 
be  made  in  accordance  with  the  demand.  The  motion  was  de- 
nied, and  the  defendant  has  appealed. 

We  think  the  motion  should  have  been  granted.     The  mov- 

Place  of  Trial  of  Action  bt  ob  against  Corporation, — continued. 

For  tlic  purpose  of  determining  the  proper  place  for  the  venue  in  an  ac- 
tion brought  by  non-residents  against  a  domestic  corporation,  its  place  of 
residence  is  in  the  county  where  its  general  business  is  transacted  and  lo- 
cated, and  an  action  cannot  be  brought  against  it  in  another  ooonty  al- 
though it  has  there  an  office  where  some  of  its  business  is  done. 

Hubbard  y.  National  Protection  Insurance  Co.  11  How.  Pr.  149. 

A  domestic  corporation  when  sued  by  a  non-resident  has  the  right  to 
have  the  place  of  trial  in  the  county  which  it  had  designated  by  its  certifi- 
cate of  incorporation  as  that  in  which  its  principal  office  of  business  was  to 
be  located. 

Duche  V.  BufTalo  Grape  Sugar  Co.,  63  How.  Pr.  516. 

An  action  by  a  non-resident  against  a  domestic  corporation  should  be 
tried  in  the  county  in  which  the  corporation  has  its  principal  office  and 
place  of  business. 

Speare  v.  Troy  Laundry  Machinery  Co.,  44  App.  Diy.  300;  94  St  Bep. 
1080;  60  Supp.  1080. 

An  action  brought  to  recover  damages  for  injuries  sustained  by  plaintiff 
in  a  oollision  on  defendants's  railroad  may  be  tried  in  the  county  in  which 
U  located  an  office  and  one  terminus  of  the  road,  although  its  principal 
place  of  business  is  at  the  other  terminus. 

Pond  V.  Hudson  River  R.  R.  Co.,  17  How.  Pr.  643. 

A  domestic  corporation  may  have  the  place  of  trial  changed  to  the  coon- 
ty  in  which  its  principal  place  of  business  is  located,  where  the  summoni 


NEW  YORK  ANNOTATED  CASES.  861 

1900]         Bemington  &  Sherman  Go.  r.  IHagara  Goontj  Nat  Bank. 

ing  papers  show  that  the  plaintiff  is  a  foreign  corporation,  or- 
ganized under  the  laws  of  the  state  of  Fennsylyania,  and  that  the 
defendant  is  a  domestic  corporation,  organized  under  the  laws  of 
the  United  States,  having  its  principal  place  of  business  in  the 
county  of  Niagara.  This  being  the  situation  of  the  parties,  the 
defendant  is  entitled,  as  a  matter  of  right  (under  section  084 
of  the  Code  of  Civil  Procedure),  to  have  the  place  of  trial 
changed.  This  section  provides  that  an  action  "must  be  brought 
in  the  county  in  which  one  of  the  parties  resided  at  the  com- 
mencement thereof.''  The  defendant,  as  already  said,  is  a  do- 
mestic corporation.     Its  principal  place  of  business  is  in  the 

Place  of  Trial  of  Action  by  ob  against  Corpobation,— continued. 

and  complaint  designate  as  the  place  of  trial  a  county  in  which  neither  par- 
ty resides,  although,  after  the  demand  for  change  of  venue,  the  complaint 
is  amended  by  designating  the  county  in  which  plaintiff  resides. 
Bector  y.  Ridgewood  Ice  Co.  38  Hun,  293,  aff'd  101  N.  Y.  656. 

An  action  against  a  nafional  bank  need  not  be  brought  in  the  county 
where  the  bank  is  located  but  may  be  brought  in  the  county  where  plaintiff 
reridefl. 

Talmage  ▼.  Third  National  Bank  of  N.  Y.  01  N.  Y.  531,  aff'g.  27  Hun,  61. 

2.  Foreign  corporation, 

A  resident  of  this  state  is  entitled  to  have  an  action  brought  against  him 
by  a  foreign  corporation  tried  in  the  county  in  which  he  resides. 

New  Haven  Clock  Co.  v.  Hubbard,  40  St.  Rep.  654;  16  Supp.  125. 

The  proper  place  of  trial  of  an  action  brought  by  a  foreign  corporation, 
having  its  place  of  business  in  a  foreign  country  is  in  the  county  where  the 
defendant  resides. 

Molson's  Bank  v.  Marshall,  82  Misc.  602;  101  St.  Rep.  220;  67  Siipp.  220. 

An  action  by  a  foreign  corporation,  having  a  principal  place  of  business 
in  a  county  in  this  state,  against  a  resident  should  be  tried  in  the  county 
where  the  latter  resides. 

Grover  &  Baker  Sewing  Machine  Co.  v.  Kimball,  64  Barb.  425. 

A  foreign  corporation,  having  an  agency  and  business  office  in  one  of  the 
Munties  of  this  state,  cannot  bring  an  action  in  such  county  against  a  resi- 
lent  of  another  county,  but  the  latter  county  is  the  proper  place  of  trial. 

International  Life  Assurance  Co.,  v.  Sweetland,  14  Abb.  Pr.  240. 

A  foreign  corporation  cannot  be  a  legal  resident,  although  it  has  been  le- 
Jiilly  aujbhorized  to  do  business  in  this  state,  and  the  residence  of  the  d»- 
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county  of  Niagara  and  there  it  has  its  residence.  Code  Civ. 
Pro.  §  3343,  subd.  18 ;  Speare  v.  Troy  Laundry  Machinery  Co. 
44  App.  Div.  390;  94  St  Rep.  1080;  60  Supp.  1080;  Rossie 
Iron  Works  v.  Westbrook,  59  Hun,  345 ;  36  St.  Rep.  555 :  13 
Supp.  141 ;  Rector  v.  Ridgewood  Ice  Co.  38  Hun,  293.  The 
plaintiff  is  a  foreign  corporation.  It  is  not  a  resident  of  the 
state  of  New  York.  On  the  contrary,  it  is  a  resident  of  the 
state  of  Pennsylvania.  It  came  into  existence  under  the  stat- 
utes of  that  state,  and  in  that  state  alone  it  has  its  domicile  and 
residence.  Plimpton  v.  Bigelow,  93  N.  Y.  592 ;  Stevens  v. 
Phoenix  Insurance  Co.  41  N.  Y.  149.  The  fact  that  the  state 
of  New  York  has  issued  to  it  the  certificate  provided  by  statute 
(Laws  1892,  c.  687,  §§  16,  16)  authorizing  it  to  do  business 

Place  of  Trial  of  Action  by  ob  against  Coupuuation, — contlDUtd.. 

fendant  is  the  proper  county  for  the  trial  of  an  action  for  malicious  prose- 
cution brought  by  it  against  a  resident  of  this  state. 

Shepard  &  Morse  Lumber  Co.  v.  Burleigh,  27  App.  Diy.  99 ;  84  St.  Rep. 
135;  50  Supp.  135. 

b.  Municipal  corporation. 

The  laws  of  1898,  chapter  182,  being  the  charter  of  cities  of  the  second 
class,  provides  as  follows:  ''The  place  of  trial  of  aU  actions  or  proceed- 
ings against  the  city,  or  any  of  its  officers,  boards  or  departments,  shall  be 
the  county  in  which  the  city  is  situated." 

Part  of  9  461  as  am'd  by  laws  1899,  chap.  581. 

An  action  against  a  city  of  the  second  class  to  recoyer  possession  of  reel 
property  not  situated  in  the  county  in  which  the  city  is  located  can  be 
brought  in  the  county  in  which  the  real  property  is  situated,  since  the  char- 
ter was  only  intended  to  apply  to  transitory  actions. 

Czarnowsky  v.  City  of  Rochester,  55  App.  Div.  388;  100  St  Rep.  931; 
66  Supp.  931,  aff'd  165  N.  Y.  649  ;    --  N.  E. , 

The  Greater  New  York  Charter,  laws  of  1897,  chapter  378,  §  262  proTides 
as  follows:  'The  supreme  court  shall  have  exclusive  jurisdiction  over  ftll 
actions  or  special  proceedings  wherein  The  City  of  New  York  is  made  s 
party  defendant,  and  all  such  actions  shall  be  tried  in  that  county  wholly 
or  partly  embraced  within  The  City  of  New  York  in  which  the  cause  of  K^ 
tion  arose,  or  in  the  county  of  New  York,  subject  to  the  power  of  the  cour^ 
to  change  the  place  of  trial  in  the  cases  provided  by  law." 
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in  the  state  of  New  York  does  not  in  any  way  alBfect  its  residence. 
It  was  a  foreign  corporation  before  the  certificate  was  issued, 
and  it  remained  so  thereafter.  It  f oUows,  therefore,  that,  in- 
asmuch as  the  only  county  within  which  one  of  the  parties  re- 
sided at  the  commencement  of  the  action  was  the  county  of 
Niagara,  the  action  must  there  be  tried.  That  being  the  proper 
county,  the  court  had  no  discretion  in  the  matter,  and  the  de- 
fendant's motion  to  change  the  place  of  trial  should  have  been 
granted. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs  to  abide 
event.     All  concur.  , 

Place  of  Tsial  of  AcmoN  bt  ob  against  Corpobation,— continued. 

Actions  against  the  city  of  New  York  must  be  brought  in  New  York  coun- 
ty. 

City  of  Brooklyn  v.  New  York,  25  Hun,  612. 

The  case  last  cited  was  decided  under  section  8  of  chapter  863  of  the  laws 
of  1868  which  contains  practically  the  same  provision  as  the  present  char- 
ter. 

The  place  of  trial  of  an  action  for  negligence  against  the  corporation  of 
the  city  of  New  York  is  in  the  county  of  New  York  under  section  1103  of 
chapter  410  of  the  laws  of  1882  (the  New  York  city  consoUdation  act) 
which  contains  practically  the  same  provision  as  the  present  charter. 

Getman  v.  New  York,  66  Hun,  236;  49  St.  Rep.  168;  21  Supp.  116. 

An  action  to  enforce  a  lien  upon  funds  in  the  treasury  of  the  City  of  New 
York,  to  yhich  the  City  of  New  York  was  made  a  party  defendant,  need  not 
be  brought  in  the  county  of  New  York. 

Mussen  ▼.  Ausable  Granite  Works,  63  Hun,  367;  48  St.  Rep.  ,600;  18 
Supp.  267. 

In  the  case  last  cited  it  was  held,  on  the  ground  that  it  deprived  the  court 
of  the  power  to  change  the  place  of  trial,  that  section  1103  of  chapter  410 
of  the  laws  of  1882,  which  does  not  contain  the  provision  of  the  present 
charter  makijsig  the  place  of  trial  subject  to  change  by  the  court,  was  un- 
constitutional. 


264  VOLUME  VnL 


AppellaU  0iTisioiL  '  (Hof. 


SHEPAED  &  MOKSE  LUMBER  CO.  v.  HUED  a  oL 

[S5  App.  Dk>.  627;  100  St,  Rep.  766;  66  Bupp.  766.] 

Supreme   Court,  Appellate   Divieion,  Third   Department,    Novemher  14, 

1900. 

PUBADINO — SUTPLEHENTAL  OOKPLAmT — ^MATERIALTET— NeW  CaUBE  (XT  iO- 
TION. 

Plaintiff  sued  to  foreclose  a  second  chattel  mortgage  against  the  mort- 
gagor and  a  prior  mortgagee  ^o  had  held  in  pledge  some  of  the  mort- 
gaged property,  alleging  a  certain  amount  due,  and  that  the  defendant 
mortgagee  had  disposed  of  the  property  without  receiving  full  value, 
and  prayed  for  judgment  charging  such  mortgagee  with  the  yalue  of 

Note. — Setting  up  New  Cause  of  Action  bt  Supplemertal  Fleaducq. 

a.  Statute. 

b.  Getteral  rule, 

c.  When  original  complaint  doea  not  state  eauee  of  aetum, 

d.  Cause  of  action  arising  after  commencement  of  suit. 

e.  What  facts  constitute  new  cause  of  aoHon. 

f.  What  facts  do  not  constitute  new  cause  of  action. 


a.  Statute. 


Upon  the.  application  of  either  party,  the  court  may,  and,  in  a  proper 
ease,  must,  upon  such  terms  as  are  just,  permit  him  to  make  a  supplemen- 
tal complaint,  answer  or  reply,  alleging  material  facts  which  occurred  a^ 
his  former  pleading,  or  of  which  he  was  ignorant  when  it  was  made;  in* 
eluding  the  judgment  or  decree  of  a  competent  court,  rendered  aft^'  ^^ 
commencement  of  the  action,  determining  the  matters  in  controvers/^  or  ft 
part  thereof.  The  party  may  apply  for  leave  to  make  a  suppleUienUl 
pleading,  either  in  addition  to,  or  in  place  of,  the  former  pleading.  Xn  ^ 
former  event,  if  the  application  is  granted,  a  provisional  remedy,  or  <'"**' 
proceeding  alreJkdy  taken  in  the  action,  is  not  affected  by  the  suppleiU*"*** 
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the  property.  After  defendants  had  put  in  issue  the  amount  dn*  th» 
plaintiff,  he  agreed  with  the  mortgagor  as  to  the  amount  due,  and  also 
obtained  transfers  of  all  the  mortgagor's  interest.  Held,  that  a  sup- 
plemental complaint  .setting  up  such  agreement  and  transfer  for  the 
purpose  of  confining  the  issue  to  the  liability  of  the  second  mortgagee 
was  properly  denied,  since,  as  to  other  creditors,  the  agreement  was  not 
conclusive  as  to  the  amount  due,  and  was,  therefore,  immaterial ;  and, 
as  affecting  the  liability  of  the  defendant  mortgagee,  it  was  a  new 
cause  of  action. 

Appeal  from  special  tenn^  Eranklm  countj. 

Action  by  the  Shepard  &  Morse  Lumber  Company  against 
John  Hurd,  Eranklin  Trust  Company  and  others.  Erom  an 
order  granting  plaintiff  leave  to  file  a  supplemental  complaint^ 
defendants  appeal.     Reversed. 

Argued  before  Pabkeb^  F.  J.,  and  EjsLLOGa^  Edwabds^  Mxb- 
wiN^  and  Smith,  JJ. 

BaTnuG  UP  Nbw  Caubb  of  Action  bt  Supplbmbntal  PLBADiNa,-coDtinued* 

pleading;  but  the  right  of  the  adveree  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  case  presented  by  the  original  and  supplemental  plead- 
ings- 

S  544  Code  of  Civil  Procedure. 

b.  General  rule. 

The  general  rule  is  that  a  supplemental  pleading  cannot  be  allowed  if  it 
sets  up  a  new  cause  of  action  or  defense,  but  the  new  matter  thus  pleaded 
must  be  an  addition  to  or  a  continuation  of  the  original  matter  alleged. 

Fortunato  v.  New  York,  42  App.  Div.  14;  D2  St.  Rep.  683;  58  Supp.  683. 

The  province  of  a  supplemental  complaint  is  to  present  such  facts,  ma- 
terial to  the  case,  occurring  after  the  former  complaint,  as  give  aid  to,  or 
tend  to  vary  the  relief  to  which  the  plaintiff  was  entitled  by  his  original 
statement  of  a  cause  of  action,  or  to  perfect  an  inchoate  right  so  stated, 
which  has  since  been  made  or  become  complete.  Such  supplemental  mat- 
ter, however,  can,  with  the  original  complaint,  constitute  but  one  cause  of 
action,  and  if  the  cause  of  action  sought  to  be  enforced  by  the  original 
complaint  did  not  then  exist,  or  was  defective  at  the  time  of  the  com- 
mencement of  the  action,  it  cannot  be  created,  cured,  or  aided,  by  matters 
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James  McKean  {John  P.  Kellas,  counsel),  for  appellants. 

Pattersof;^,  Bulheley  dk  Vankirk  (^Charles  E.  Patterson,  counr 
sel)y  for  respondent 

Merwin,  J.  This  action  was  brought  ill  June,  1895,  to  fore- 
close a  chattel  mortgage  and  a  transfer  of  secnrities  executed  on 
May  21^  1891,  by  the  defendant  Hurd  to  the  plaintiff  as  seca^ 
ity  for  a  loan  of  $102,500.  The  mortgage  covered  a  large  quan- 
tity of  1(^,  four  locomotives  then  in  use  on  the  line  of  the 
Northern  Adirondack  Railroad  Company,  and  also  the  equity  of 
Hurd  in  about  900  cars  then  on  the  line  of  that  road  or  connect- 
ing roads.  The  transfer  included  the  equity  of  Hurd  in  mort- 
gage bonds  of  that  railroad  company  of  the  face  value  of  $420,- 
000,  which  were  then  held  by  the  defendant  the  Franklin  Trust 
Company  as  security  for  loans  to  the  railroad  company,  made, 

Sitting  UF  New  Oaubb  or  Action  bt  Supplbubxtal  Pleading, HMntiiined. 

subsequently  occurring.  The  events  or  matters  subsequently  oc- 
curring, and  sought  t6  be  introduced  by  supplemental  oompUint, 
must  be  such  as  do  not  change  the  rights  or  interests  of  the  parties 
before  the  court,  but  must  merely  refer  to  and  support  the  same  title  al- 
leged in  the  complaint,  and  already  presented  to  the  court.  A  new  sub- 
stantiye  cause  of  action  cannot  be  supplied  or  introduced  into  the  case  \fj 
a  supplemental  bill. 
Bostwick  v.  Menck,  4  Daly,  68. 


0.  When  original  eompUUnt  does  not  state  cause  of  action. 

If,  on  the  facts  stated  in  the  complaint,  no  cause  of  action  exists  SLgusA 
the  defendant,  facts  which  occurred  after  suit  brought  cannot,  by  BUppI^ 
mental  complaint,  be  made  a  part  of  plaintiff's  case,  so  as  to  turn  wha^  ^ 
no  cause  of  action  into  a  good  one. 

Muller  y.  Earle,  37  Super.  388. 

If  the  original  bill  is  wholly  defective,  so  that  no  valid  decree  co^^  ^ 
made  thereon,  a  party  cannot,  by  filing  a  supplemental  bill,  founded  up^'^ 
matters  which  have  subsequently  taken  place,  sustain  the  proceeding  orig- 
inally commenced,  but  if  his  original  bill  was  sufficient  to  entitle  bim  to 
one  kind  of  relief,  and  facts  subsequently  occur  which  entitle  him  to  otlitf 


NEW    YORK   ANNOTATED  CASES.  267 


1900]  Shepard  &  Morse  Lumber  Co.  v.  Hurd. 

as  the  plaintiff,  in  its  complaint,  alleged,  by  the  trust  company 
individually  or  as  trustee  for  others,  to  the  amount  of  $220,000. 
The  plaintiff's  lien  thereon  was  subject  to  the  lien  of  the  trust 
company.  Default  on  the  part  of  Hurd  was  alleged,  and  that 
there  was  due  to  plaintiff  on  the  debt  secured  the  sum  of  $85,000 
after  applying  all  the  proceeds  of  any  of  the  mortgaged  property 
which  had  come  to  the  hands  of  plaintiff.  It  was  also  alleged 
that  the  trust  company  afterwards,  in  violation  of  the  rights  of 
the  plaintiff,  unlawfully,  and  without  receiving  the  value  there- 
of, disposed  of  the  bonds  which  it  held,  and  allowed  them  to  be 
used  and  canceled  by  the  defendant  Southard,  its  president,  in 
the  purchase  by  him  on  the  25th  of  May,  1895,  of  the  property 
and  franchises  of  the  railroad  company  upon  the  foreclosure  of 
the  mortgage  given  to  secure  the  payment  of  the  bonds,  and  that 
the  bonds  were  then  worth  their  full  face  value.  The  plaintiff 
demanded  judgment  for  the  foreclosure  of  its  lien  and  a  sale  of 
the  property  to  satisfy  the  same,  and  for  a  judgment  against 

Sbttimo  up  New  Caubb  op  Action  bt  Supplbmbntal  pLBADiNG,-continucd. 

or  more  extensive  relief,  he  may  have  such  relief  by  setting  out  such  new 
matter  in  a  supplemental  bill. 
Candler  v.  Pettit,  1  Paige,  168. 

Plaintiif  cannot,  by  supplemental  complaint,  for  the  ]  ^.ving 

that  at  the  time  at  which  the  action  was  commenced  he  i... .  .i  cause  of  ac- 
tion, plead  acts,  subsequently  done  by  him  to  supply  the  deficiency  in  the 
facts  upon  which  his  right  of  action  depended,  which  were  suggested  to 
him  in  order  to  meet  the  objections  raised  upon  the  trial  of  the  case  before 
the  special  term,  and  upon  appeal  to  the  general  term  where  it  was  decided 
that  he  had  no  cause  of  action. 

Farmers'  Loan  &  Trust  Co.  v.  United  Lines  Telegraph  Co.,  47  Hun,  315; 
14  Civ.  Pro.  187;  14  St.  Rep.  269  i  28  Week  Dig.  183. 

Where,  in  an  action  brought  under  the  stock  corporation  law  to  enforce 
the  liability  of  stockholders  for  a  debt  of  the  corporation  on  the  ground 
that  the  stock  of  the  company  had  not  been  fully  paid  in,  judgment  had  not 
bden  recovered  by  the  plaintiff  against  the  corporation  and  an  executiou 
thereon  returned  unsatisfied  as  required  by  said  law  before  bringing  such 
aetion,  but  the  complaint  alleges,  as  an  excuse  for  not  complying  with  the 
statute,  that  a  proceeding  for  the  voluntary  dissolution  of  the  corporation 
had  been  comemnced  by  a  majority  of  the  directors,  with  the  connivance 


t 
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Hurd  for  any  deficiency;  also  that  the  trust  company  be  ad- 
judged chargeable  with  the  value  of  the  bonds,  and  liable  to  pay 
the  plaintiff  for  any  deficiency.  There  were  some  other  allega- 
tions in  the  complaint,  not  important,  however,  to  the  question 
before  us.  The  defendant  the  trust  company,  in  its  answer, 
among  other  things,  denied  the  allegations  of  the  plaintiff  as  to 
the  amount  due  the  plaintiff,  and  denied  any  improper  disposi- 
tion of  the  bonds,  and  alleged  that  the  debts  for  the  payment  of 
which  the  bonds  were  pledged  as  security  amounted  to  the  sum 
of  $250,000  besides  interest,  of  which  the  sum  of  $150,000  be- 
ing a  loan  made  by  the  trust  company  individually  to  the  rail- 
road company,  was  the  first  lien ;  that  the  debt  was  not  paid  at 
maturity,  and  thereupon,  in  accordance  with  the  terms  of  the 
loan,  the  bonds  were  sold  at  public  auction,  after  due  notice 
given  to  the  plaintiff  and  all  others  in  interest,  for  the  sum  of 
$169,000,  and  the  proceeds  of  the  sale  applied  upon  the  debt 

Setting  UP  New  Cause  of  Action  bt  Supplbhkntal  Plbading. -continued. 

and  procurement  of  the  defendants,  that  an  order  had  been  made  therein 
appointing  a  receiver  of  the  corporation,  which  was  insolvent,  and  enjoin- 
ing and  restraining  all  persons,  and  especially  creditors,  from  bringing  anj 
suit  against  said  corporation,  plaintiff  cannot  allege  by  a  supplemental 
complaint  that,  since  the  conunencement  of  the  action,  a  final  order  dissol?- 
ing  the  corporation  has  been  granted,  as  such  an  allegation  sets  up  a  new 
and  different  cause  of  action,  which  cannot  be  allowed  to  aid  the  defective 
complaint. 

United  States  Glass  Co.  v.  Levett,  24  Misc.  429;  87  St.  Rep.  688;  53 
Supp.  688. 

Where,  in  an  action  for  malicious  prosecution  in  bringing  an  action  in 
the  United  States  circuit  court,  the  complaint  alleged  the  termination  of 
such  action  by  the  rendition  of  a  verdict  for  defendant,  and  the  answer 
averred  that  the  entry  of  judgment  upon  such  verdict  had  been  stayed  and 
that  the  action  in  the  circuit  court  was,  at  the  time  of  the  commencement 
of  this  suit,  still  pending  and  undetermined,  plaintiff  cannot  set  up,  by  sup- 
plemental complaint,  that,  since  the  commencement  of  his  action,  the  mo- 
tion for  a  new  trial  in  the  circuit  court  case  has  been  denied  and  final  jud^ 
ment  entered  therein,  as,  unless  the  suit  in  the  circuit  court  was  terminated 
by  the  verdict,  there  was  no  cause  of  action  stated  in  the  original  com- 
plaint. 
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The  defendant  Hurd  answered,  putting  at  issue  the  amount  due 
the  plaintiff^  and  also  claiming  that  the  trust  company  should 
account  for  the  value  of  the  bends.  Some  of  the  other  defend- 
ants answered,  claiming  to  be  creditors  of  Hurd,  and  to  have  a 
lien,  subject  to  the  plaintiff's  on  the  logs  mortgaged  to  plaintiff; 
and  on  the  bonds;  and  they  made  allegations  similar  to  those 
made  by  the  plaintiff  as  to  the  improper  disposition  by  the  trust 
company  of  the  bonds,  and  its  liability  for  the  full  value.  The 
case  was  referred  to  a  referee  for  trial  and  determination,  and  a 
large  amount  of  evidence  was  given  by  the  plaintiff  relating  to 
the  accounts  between  the  plaintiff  and  Hurd,  with  a  view 
to  the  ascertainment  of  the  amount  due  to  the  plaintiff 
upon  the  debt  secured  by  the  ^mortgage  and  transfer.  The 
plaintiff  and  Hurd,  on  January  8,  1897,  made  an  agreement  in 
writing  or  stipulation  fixing  the  amount  due  the  plaintiff  at  the 
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Continental  Construction  &  Improvement  Co.  v.  Vinal,  14  Civ,  Pro.  298; 
15  St.  Hep.  96S;  1  Supp.  200;  28  Week.  Dig.  570. 

A  supplemental  complaint  cannot  be  filed  setting  up  facts  which  did  not 
exist  at  the  commencement  of  the  action,  while  a  judgment  on  demurrer 
determining  that  the  facts  alleged  in  the  original  complaint  constituted  no 
cause  of  action  is  still  in  force. 

Berford  ▼.  N.  Y.i  Iron  Mine,  57  Super.  404;  29  St.  Rep.  207;  8  Supp. 
193. 

d.  Cause  of  action  arising  after  oorMnencement  of  suit. 

A  mew  and  subetantive  cause  of  action  cannot  be  set  up  by  supplenumtal 
eomplaint  aa  a  ground  of  recovery,  more  especially  a  cause  of  action  to 
which  the  plaintiff  was  not  entitled  when  he  commenced  the  action. 

liffany  v.  Bowerman,  2  Hun,  643. 

A  person  must  have  the  right  to  recover  at  the  time  when  he  commences 
his  suit  and  cannot  set  up  by  supplemental  complaint  an  assignment  ta 
him  of  a  cause  of  action  which  did  not  exist  in  his  favor  until  after  th« 
commencement  of  the  action. 

Staimton  v.  Swann,  10  Civ.  Pro.  12. 

In  the  case  of  Haddow  v.  Lundy,  59  N.  Y.  320,  the  court  said,  "Whcro 
the  plaintiff  had  no  title  when  the  bill  was  filed,  he  could  not  set  up  by  way; 
of  supplement  a  title  subsequently  acquired  by  purchase  from  another." 
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sum  of  $66,760.  This  the  referee  held  did  not  bind  the  other 
defendants,  and  did  not,  as  the  case  then  stood,  relieve  the  plain- 
tiff from  the  burden  of  proving  as  against  them  the  amount  of 
the  indebtedness  owing  to  the  plaintiff  from  Hurd  under  the  in- 
strmnents  of  May  21,  1891.  Thereupon  the  plaintiff  obtained 
from  the  receiver  of  Hurd  in  proceedings  supplementary  to  ex- 
ecution and  from  his  trustee  in  bankruptcy  transfers  of  all  the 
interest  of  Hurd  in  the  property  mentioned  in  the  complaint 
subject  to  the  original  claim  of  the  plaintiff  and  rights  acquired 
by  any  of  the  parties  defendant  The  plaintiff  then  made  a 
motion  for  leave  to  file  and  serve  a  proposed  supplemental  com- 
plaint, which  set  up  the  agreement  of  January  8,  1897,  and  the 
transfer  to  plaintiff  from  the  receiver  and  the  trustee,  and  de- 
manded judgment  as  in  the  original  complaint,  and  such  fa^ 

_^ • _^^_^^^^^ 

Setting  up  Nkw  Gausb  of  Action  bt  Supplbmbntal  PLBA.DiNO.-conti&ued. 

Where  plaintiff  employed  a  real  estate  broker  to  purchase  land  from  an 
estate  for  a  certain  price  and  the  broker  in  collosion  with  defendants  sold 
it  to  them  at  a  less  price  acting  as  the  agent  of  the  representatives  of  tbe 
estate  whom  he  did  not  inform  of  plaintiff's  offer,  although  he  was  in- 
structed by  them  to  sell  it  at  the  best  price  he  could  get,  plaintiff  cannot 
file  a  supplemental  complaint  setting  up  the  assignment  to  him,  after  tbe 
commencement  of  an  action  against  defendants  to  compel  a  conveyance  of 
the  land  to  him,  of  a  cause  of  action  to  annul  and  set  aside  the  conveyance 
which  existed  in  favor  of  the  representatives  of  the  estate  against  the  de- 
fendants. 

Tiffany  v.  Bowerman,  2  Hun,  643. 

Where  the  defense  in  an  action  was  that  plaintiff  was  not  the  real  party 
in  interest,  because  he  had,  prior  to  the  commencement  of  the  action  as- 
signed his  cause  of  action,  and  had  been  adjudicated  a  bankrupt  and  all 
his  estate  had  passed  thereby  to  his  assignee  therein,  plaintiff  cannot  al- 
lege by  supplemental  complaint  a  re-assignment  to  him  of  the  cause  of  ac- 
tion and  an  assignment  from  the  assignee  of  one  who  had  purchased  all 
the  assets  of  the  plaintiff,  known  or  unknown,  at  a  sale  made  by  his  as- 
signee in  bankruptcy,  both  of  which  assignments  were  made  after  the  com- 
mencement of  the  action. 

Staunton  v.  8wann,  10  Civ.  Pro,  12. 

Where  a  water  company  executed  to  defendant  a  trust  deed  of  its  prop- 
erty and  franchises  to  secure  coupon-bonds  giving  to  the  coupons  priority 
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ther  judgment  as  plaintiff  might  be  entitled  to  because  of  the 
matters  set  forth.  This  motion  was  granted  by  the  order  ap- 
l>ealed  from. 

The  reason  for  serving  the  supplemental  complaint  seems  to 
be,  according  to  the  moving  papers,  to  avoid  the  necessity  of  a 
further  examination  of  the  state  of  the  accounts  between  plaintiff 
and  Hurd,  and  confine  the  issue  before  the  referee  to  the  question 
of  the  liability  of  the  trust  company  for  the  conversion  of  the 
bonds  and  the  amount  of  damages  caused  to  whomsoever  it  may 
concern.  Setting  "up  in  a  supplemental  complaint  the  stipula- 
tion between  plaintiff  and  Hurd  as  to  the  balance  due  plaintiff 
does  not  make  it  any  better  evidence  against  the  other  defend- 
ants. The  action,  as  brought,  was  to  foreclose  the  mortgages 
held  by  plaintiff.  Until  it  established  its  debt,  it  had  no  stand- 
ing to  assert  foreclosure.     If,  by  virtue  of  the  recent  transfer  to 
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of  payment,  and  the  defendant,  not  having,  sufficient  funds  to  pay  all  of  the 
coupons  falling  due,  sold  part  of  them  to  plaintiff,  and  thereafter  received 
from  the  water  company  sufficient  funds  to  pay  them,  but  refused  to  pay 
them  upon  demand  of  plaintiff,  and  plaintiff's  original  complaint  alleged 
that  the  plaintiff  requested  the  defendant  to  allege  in  the  foreclosure  suit 
the  water  company's  default  in  the  payment  of  these  particular  coupons, 
to  the  end  that  it  might  thus  secure  in  that  action  priority  of  payment,  but 
the  defendant,  instead  of  complying  literally  with  this  request,  in  bad  faith 
amended  its  bill  by  setting  up,  not  the  actual  facts,  but  merely  the  plain- 
tiff's claim,  with  regard  to  the  coupons,  and,  instead  of  admitting  such 
claim,  declaring  that  it  had  no  information  on  the  subject,  a  supplemental 
complaint  alleging  the  foreclosure  decree,  made  since  the  action  was  com- 
menced, denying  to  plaintiff  priority  of  payment,  the  sale  thereunder,  and 
the  fact  that,  because  of  such  denial  of  priority,  the  proceeds  of  sale  were 
insufficient  to  pay  these  coupons,  has  no  relevancy  to  the  cause  of  action 
for  moneys  had  and  received  stated  in  the  original  complaint,  but  sets  up 
another  cause  of  action  which  did  not  exist  when  the  original  complaint 
was  served. 

New  England  Water  Works  Co.  v.  Farmers'  Loan  &  Trust  Co.,  23  App. 
Div.  671;  82  St.  Rep.  048;  48  Supp.  948. 

Where,  in  an  action  brought  against  a  foreign  corporation  upon  a  cause 
of  action  not  arising  withiii  this  state,  the  complaint  was  dismissed  as  to 


272  VOLUME  VIII. 


Appellate  Division.  [Not 


it  from  Hurd  or  his  representatives,  it  became  vested  with  a  bet 
ter  right,  a  cause  of  action  it  did  not  have  before,  such  right  oi 
cause  of  action  cannot,  by  a  supplemental  complaint,  be  tacked 
on  to  the  original,  and  thus,  by  transfers  subsequent  to  the  com 
mencement  of  the  action,  the  cause  of  action  be  changed.  Tif 
fany  v.  Bowerman,  2  Hun,  643 ;  Haddow  v.  Lundy,  59  N.  T 
320,  327 ;  Bostwick  v.  Menck,  4  Daly,  68 ;  Staunton  v,  Swann 
10  Civ.  Pro.  12,  13 ;  Story,  Eq.  PL  §  336.  Assume  that  Hurd 
or  his  assigns  might  bring  an  action  against  the  trust  company 
and  all  others  in  interest,  and  have  there  determined  the  liabil 
ity  of  the  trust  company,  and  have  the  rights  of  all  parties  in 
the  property  adjusted,  that  would  be  a  cause  of  action  that  the 
plaintiff,  as  assignee  after  the  commencement  of  the  suit,  could 
not  bring  into  this  action  by  way  of  supplemental  complaint;  so 

Bettino  up  New  Cause  of  Action  by  Supplemental  PLKADiNG.-continued. 

aU  the  non-resident  plaintiffs  and  continued  as  to  the  others  and  subse^ 
quently  all  the  non-redident  plaintiff's  and  other  stockholders  of  the  cor 
poration  assigned  the  greater  part  of  their  stock  to  a  resident  of  this  stBie 
to  enable  him  to  enforce  for  their  benefit  the  rights  incident  thereto,  plain- 
tiffs cannot  file  a  supplemental  complaint  making  such  resident  a  party 
plaintiff,  as  the  assignment  could  not  have  the  retroactive  effect  of  creating 
the  right  to  enforce  a  cause  of  action  which  did  not  exist  in  favor  of  the  as- 
signors when  the  suit  was  commenced  by  them. 
Ervin  v.  Oregon  Railway  &  Navigation  Co.,  28  Hun,  269. 

A  counterclaim  for  extra  work  performed  under  a  new  contract  made 
pending  the  action  for  a  breach  of  the  original  contract  cannot  be  set  up 
by  a  supplemental  answer,  for  the  reason  that  it  is  a  cause  of  action  not 
arising  out  of  the  original  contract  set  forth  in  the  complaint  as  the  foun- 
dation of  plaintiff's  claim,  or  connected  with  the  subject  of  the  action,  and 
did  not  exist  at  the  time  of  the  commencement  of  the  action. 

Corrigan  v.  Ritter,  21  Civ.  Pro.  82;  39  St.  Rep.  311;  15  Supp.  163. 

e.  What  facts  constitute  new  cause  of  action. 

Where  matter  proposed  to  be  added  by  a  supplemental  complaint  is  t 
cause  of  action  not  connected  with  the  original  cause  of  action,  and  plain- 
tiff's rights  can  be  enforced  by  a  new  action,  the  court  will  deny  the  motion 
to  file  such  supplemental  complaint. 

West  V.  Burns,  2  Law  Bull.  55-66. 
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that  the  plaintiff  is  setting  up  either  a  new  cause  of  action  or 
something  immaterial.  The  new  facts  do  not  aid  its  right  to 
foreclose  upon  proper  proof,  and  if  they  constitute,  in  connec- 
tion with  the  complaint,  a  different  cause  of  action,  they  are 
not  in  this  way  available  to  the  plaintiff.  The  appellants, 
against  one  or  more  of  whom  a  large  claim  is  made  for  the  ben- 
efit of  the  creditors  of  Hurd  and  contingently  for  the  benefit  of 
plaintiff,  have  the  right  to  have  tl^e  claim  of  plaintiff,  as  it  ex- 
isted when  this  suit  was  'brought,  tried  and  determined  in  the 
usual  way.  It  follows  that  the  motion  of  the  plaintiff  should 
not  have  been  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied,  with  $10  costs.     All  concur. 
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A  complainant  cannot  file  a  supplemental  bill  to  introduce  facts,  which 
have  occurred  since  the  filing  of  the  original  bill  and  constitute  a  new  sub- 
stantive cause  of  action  upon  which  a  decree  can  be  had  without  connect- 
ing it  with  the  original  bill. 

Hilner  v.  Milner,  2  Edw.  Ch.  114. 

A  supplemental  complaint  cannot  change  an  action  for  the  delivery  of 
stock  and  settlement  of  an  account  connected  with  it  into  a  money  de- 
mand for  damages  by  reason  of  a  dealing  with  such  stock. 

Cheeseman  v.  Sturges,  19  Abb.  Pr.  293. 

In  an  action  brought  to  settle  and  determine  the  partnership  rights  of 
the  plaintiff  and  of  one  of  the  defendants,  who  assigned  to  the  other  de- 
fendant by  an  instrument  in  form  absolute  all  his  right  and  interest,  but 
at  the  same  time  executed  a  separate  instrument,  called  a  defeasance,  un- 
der which  he  retained  an  interest  therein,  plaintiff  cannot,  by  supplemental 
complaint,  set  up  a  transfer  to  himself  of  such  interest  since  the  com- 
mencement of  the  action,  and  such  other  averments  as  will  call  for  a  de- 
termination of  the  rights  of  the  defendants  under  the  defeasance,  because 
it  would  change  the  action  in  its  entire  scope  and  purpose  by  bringing  in 
and  substituting  a  new  and  independent  cause  of  action  springing  out  of 
a  transaction  between  the  defendants  with  which  the  plaintiff  had  no  con- 
nection. 

Buchanan  v.  Comstock,  57  Barb.  682. 

Acts  of  infidelity  on  the  part  of  the  defendant  since  the  commencement 
of  an  action  for  divorce  cannot  be  set  up  by  a  supplemental  complaint. 
Morange  v.  Morange,  2  Law  Bull.  30. 
N.  Y.  A.  C.  18 
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In  an  action  for  an  absolute  divorce  additional  acts  of  adultery  com 
mitted  by  the  defendant  since  the  commencement  of  the  action  cannot  b( 
set  up  by  a  supplemental  complaint. 

Halsted  v.  Halsted,  7  Misc.  23;  57  St.  Rep.  79;  27  Supp.  408. 

Neiberg  v.  Neiberg,  8  Misc.  97;  60  St.  Rep.  160;  28  Supp.  1005;  31  Abb 
N.  C.  267. 

In  an  action  for  a  limited  divorce  the  court  will  deny  a  motion  for  leari 
to  file  a  supplemental  complaint  alleging  adultery  and  praying  an  absolute 
divorce  on  the  ground  that  the  causes  of  action  are  incompatible. 

Hoffman  v.  Hoffman,  35  How.  Pr.  384. 

In  an  action  to  recover  damages  for  a  breach  of  a  contract  to  constmct 
two  marine  boilers,  defendant  can  set  up  by  a  supplemental  answer  th€ 
fact  that  a  new  contract  was  made  pending  the  action  for  the  construction 
of  two  new  boilers,  which  provided  that  in  case  they  were  constructed  ac- 
cording to  the  new  contract  the  action  should  be  discontinued  and  that  de- 
fendant had  performed  the  new  contract  which  in  -effect  extinguished  the 
cause  of  action  set  forth  in  the  complaint. 

Corrigan  v.  Ritter,  21  Civ.  Pro.  82;  39  St.  Rep.  311;  15  Supp.  163. 

A  person,  whose  claim  is  founded  upon  an  assignment  made  to  him  by 
the  plaintiff  prior  to  the  commencement  of  the  action,  cannot  set  up  sucn 
claim  by  a  supplemental  complaint. 

Butler  V.  Cunningham,  1  Barb.  85. 

In  an  action  to  recover  instalments  of  rent  due  under  a  lease  of  real 
property,  defaults  in  the  payment  of  rent  subsequent  to  the  commencement 
of  the  action  cannot  be  set  up  by  supplemental  complaint. 

Bull  V.  Rothschild,   16  Civ.  Pro.  356;  22  St.  Rep.  636;   4  Supp.  826. 

In  an  action  on  promissory  notes,  after  an  answer  that  the  notes  bad 
been  paid  by  the  acceptance  of  defendant's  bonds  in  satisfaction,  it  is  im- 
proper to  allow  a  supplemental  complaint  setting  forth  such  bonds  and 
claiming  a  recovery  upon  them. 

Wattson  V.  Thebou,  17  Abb.  Pr.  84. 

Where  a  receiver,  appointed  in  supplementary  proceedings,  brings  an  ac- 
tion to  set  aside  a  conveyance  fraudulently  made  by  the  judgment  debtor, 
and  subsequent  to  the  commencement  of  the  action,  other  judgments  are  re- 
covered against  the  same  party  and  he  is  appointed  receiver  in  supplemen- 
tary proceedings  taken  on  behalf  of  other  judgment  creditors,  he  cannot  hy 
a  supplemental  complaint,  include  these  claims  in  the  original  action. 

Bostwick  V.  Menck,  4  Daly,  68 ;  revs'g.,  8  Abb.  Pr.  N.  S.  169. 

Banigan  v.  Nyack,  Village  of,  25  App.  Div.  150;  83  St.  Rep.  199;  49 
Supp.  199. 

In  an  action  to  recover  the  price  of  goods  sold  and  delivered,  where,  as 
to  part  of  the  cause  of  action  a  defense  alleged  by  the  answer  was  that  the 
goods  were  sold  upon  credit  which  had  not  expired  at  the  time  when  tiM 
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action  was  commenced,  plaintiff  will  not  be  allowed  to  serve  a  supple- 
mental complaint  to  enable  him  to  recover  the  price  of  the  goods  thus  sold. 
Holly  T.  Graf,  29  Hun,  443. 

Where  an  action  is  brought,  by  a  judgment  creditor  against  the  debtor 
and  his  grantee  of  real  estate,  to  set  aside  the  deed  as  fraudulent  and  void 
as  to  creditors,  it  cannot  be  made  a  part  of  the  case  by  supplemental  com- 
plaint that,  after  the  service  of  the  summons  and  complaint  upon  the 
debtor,  an  execution  was  issued  upon  the  judgment,  although  it  was  is- 
sued before  the  summons  and  complaint  were  served  on  the  grantee. 

McCulIough  V.  Colby,  4  Bosw.  603. 

Where  a  complaint,  in  addition  to  stating  a  cause  of  action  for  money 
had  and  received,  contains  allegations  of  certain  preliminary  facts  which 
subsequently  ripen  into  a  cause  of  action  in  tort,  plaintiff  cannot  serve 
a  supplemental  complaint  so  as  to  fully  state  the  cause  of  action  in  tort. 

New  England  Water  Wks.  Co.  v.  Farmers'  Loan  &  Trust  Co.  23  App. 
DiT.  671;  82  St.  Rep.  948;  48  Supp.  948. 

In  an  action  brought  against  an  elevated  railroad  company  to  restrain 
its  use  of  the  street  in  front  of  plaintiff's  premises  and  for  the  recovery 
of  past  damages,  where  the  property  and  the  right  of  action  have  been 
conveyed  pending  the  action,  it  is  not  the  office  of  a  supplemental  com- 
plaint to  set  forth,  on  behalf  of  the  grantee,  a  substituted  plaintiff,  the  fact 
of  the  continuance  of  the  use  of  the  street  by  the  railroad  company  subse- 
quent to  the  time  of  the  conveyance,  in  order  that  the  complaint  may 
continue  to  justify  the  claim  for  an  injunction,  which  would  otherwise 
he  lost  by  such  transfer  of  the  property. 

lindenheim  v.  N.  Y.  Elevated  R.  R.  Co.  28  App.  Div.  170;  84  St.  Rep. 
886;  60  Supp.  886.  ^ 

In  the  case  last  cited  the  court  said,  "By  an  amended  supplemental  com- 
plaint it  is  now  sought  to  bring  into  the  action  the  independent  right  of 
the  plaintiff  to  an  injunction  arising  out  of  her  ownership  of  the  land 
imder  her  grantor's  deed,  and  the  continuous  taking  of  the  easements  by 
the  defendants  since  she  acquired  that  ownership;  a  cause  of  action  entire- 
ly new,  in  no  way  connected  with  the  right  of  her  grantor  to  an  injunction, 
nor  in  any  way  associated  with  his  cause  of  action  for  that  relief.  It  is 
sought  by  this  amended  supplemental  complaint  to  change  again  the  \ whole 
nature  of  the  action  from  one  triable  by  jury,  to  restore  it  as  one  in  equity 
and  to  bring  a  new  suit  into  the  old  one,  upon  a  cause  of  action  which 
did  not  exist  when  issue  was  joined  in  the  original  suit,  and  every  detail 
of  which,  so  far  as  the  present  plaintiff  is  concerned,  is  altogether  ex- 
traneous of  her  grantor's  right  to  institute  the  suit  in  the  beginning.  It 
is  not  the  office  of  a  supplemental  complaint  to  accomplish  that  purpose. 
Such  a  pleading  relates  only  to  some  matter  germane  to  the  original  cause 
of  action,  and  which  has  arisen  since  the  previous  pleading  in  the  case,  of 
which  the  pleader  was  ignorant  at  the  time  that  pleading  was  made.    The 
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terms  of  section  544  of  the  Code  of  Civil  Procedure  authorize  the  aDow- 
ance  of  a  supplemental  complaint  which  alleges  material  facts  which  oc- 
curred after  the  former  pleading,  or  of  which  the  pleader  was  ignorant  u 
above  stated.  The  material  facts  referred  to  in  the  section  are  facts  con- 
nected with  the  cause  of  action  asserted  in  the  former  pleading.  They 
may  be  new  matter,  but  cannot  be  a  new  cause  of  action;  that  is  to  say, 
an  entirely  independent  right  which  had  no  previous  existence  and  no  con- 
nection whatever  with  the  pending  suit." 

Where  a  person  having  a  contract  with  a  city  to  perform  certain  work, 
including  the  construction  of  a  retaining  wall,  sublet  a  portion  thereof, 
and  upon  his  failure  to  pay  the  subcontractor  for  the  work  done  and  ma- 
terial 8  furnished,  the  latter  filed  a  mechanic's  lien  against  the  fund  which 
the  contractor  was  to  receive  from  the  city,  and  subsequently  the  soh- 
contractor  brought  an  action  to  foreclose  the  lien,  in  which  the  city  and 
the  contractor  and  other  alleged  lienors  interposed  answers,  the  only  is- 
sue raibed  by  which  was  as  to  the  existence  and  priority  of  the  liens  which 
the  plaintiff  and  the  defendants  other  than  the  city  claimed  to  have,  the 
personal  representative  of  the  contractor  will  not  be  permitted  to  Bcrve 
a  supplemental  answer  alleging  a  cause  of  action  against  the  dty  for 
work  done  independent  of  the  contract  in  placing  a  coping  on  the  retain- 
ing wall,  as  such  an  answer  would  change  the  city's  relation  to  the  action 
from  that  of  a  Btakeholder  to  that  of  the  real  defendant,  and  as  the  nev 
matter  sought  to  be  set  up  had  no  relation  to  the  matter  involved  in  the 
litigation  as  framed  by  the  original  pleadings. 

Fortunato  v.  New  York  City,  42  App.  Div.  14;  92  St.  Rep.  683;  58  Supp. 
683. 

Where  plaintiff  brought  his  suit  against  the  defendant  individually  to 
recover  moneys  which  he  alleged  the  defendant  reecived  while  acting  as 
the  attorney  in  fact  of  the  executor  of  the  estate  which  plaintiff  daimed 
as  administrator  de  bonis  non,  etc.,  and  pending  the  action  letters  tes- 
tamentary were  granted  to  the  defendant  upon  the  will  of  said  ezecntor, 
plaintiff  cannot  by  supplemental  complaint  set  up  a  new  cause  of  actioq 
against  the  defendant  in  his  representative  capacity. 

HcMahon  v.  Allen,  12  How.  Pr.  39 ;  aff'd  3  Abb.  Pr.  89. 

f.  What  foots  do  not  constitute  new  cause  of  action. 

Where  an  action  to  establish  a  resulting  trust  in  real  estate  is  brought 
against  the  decedent's  widow  individually  and  as  temporary  administrator 
of  his  estate,  a  new  cause  of  action  is  not  set  up  by  a  supplemental  oom- 
plaint  alleging  the  granting  to  defendant  of  letters  of  administration  with 
the  will  annexed  subsequent  to  the  commencement  of  the  action. 

Moore  v.  Moore,  44  App.  Div.  253;  94  St  Rep.  653;  60  Supp.  653. 

A  supplemental  complaint  alleging  that,  after  the  commencement  of  an 
action  ugainst  a  railroad  company  upon  a  contract,  such  company  together 
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with  other  oompames  was  merged  in  a  new  oompanyy  which  assmned  aO 
of  the  contracts,  liabilities  and  obligations  of  the  original  oompaniesy  does 
not  introduce  a  new  cause  of  action* 

Prouty  y.  Lake  Shore  &  Mich.  So.  B.  R.  Go.  85  N.  Y.  272. 

A  supplemental  complaint  may  be  filed  setting  forth  the  fact  that,  after 
the  commencement  of  an  action  brought  by. taxpayers  under  chapter  161 
of  the  laws  of  1872,  and  before  the  granting  of  a  preliminary  injunction  to 
restrain,  upon  the  ground  that  the  expenditure  had  been  incurred  before 
levying  a  tax  to  pay  it,  a  village  from  paying  any  money  upon  a  contract 
which  assumed  the  payment  of  certain  mortgages  as  part  of  the  purchase 
money  of  land  for  a  village  cemetery,  a  portion  of  the  tax  had  been  col- 
lected and  paid  over  to  the  owners  of  the  mortgages,  and  asking  not  only 
to  restrain  a  further  levy,  but  to  compel  the  repayment  to  the  village  of 
the  money  paid  by  it. 

Latham  v.  Richards,  15  Hun,  129. 

In  an  action  for  libel,  although  the  circulation  of  a  paper  containing 
a  republication  of  the  libel  made  subsequently  to  he  commencement  of  the 
suit  gives  a  new  cause  of  action  independent  of  and  not  material  to  the 
cause  of  action  on  which  the  suit  is  brought,  it  may  be  set  up  by  supple- 
mental complaint,  as  republications  in  various  forms  by  defendants  of  the 
same  libel  may  be  deemed,  if  the  plaintiff  so  elects,  mere  aggravations  of 
the  injury  of  which  he  originally  complained. 
•   Gorlin  v.  Knapp,  5  Hun,  107. 

A  new  and  independent  cause  of  action  is  not  set  up  by  a  supplemental 
complaint  alleging  the  acts,  done  after  the  commencement  of  the  action, 
which  resulted  in  the  second  passage  of  a  resolution  by  the  common  coun- 
cil of  a  dty,  requiring  a  telephone  company  to  permit  other  telephone 
companies  to  occupy  its  poles  and  conduits  with  their  wires,  and  its  ap- 
proval by  the  mayor,  where  the  first  passage  of  the  resolution  was  vetoed 
by  the  mayor  after  such  company  had  brought  an  action  against  the  city 
and  the  other  interested  companies  to  have  the  first  resolution  declared 
invalid,  and  subsequently  it  was  again  passed  by  the  common  council  and 
approved  by^the  mayor. 

Bell  Telephone  Co.  v.  Home  Telephone  Co.  52  App.  Div.  13;  08  St.  Rep. 
821;  64  Supp.  821. 

In  an  action  based  upon  an  agreement  for  the  sale  of  land  to  be  paid 
for  in  instalments,  where  at  the  time  the  action  was  commenced  the  con- 
tract had  not  wholly .  matured,  and  the  claim  was  for  several  instalments 
which  had  then  become  due,  plaintiff  was  permitted  to  set  up  by  supple- 
mental complaint  the  maturing  of  the  contract,  and  payments  falling  due 
while  the  action  was  pending. 

Fincke  v.  Rourke,  20  Hun,  264. 

On  an  application  for  leave  to  file  and  serve  a  supplemental  petition 
in  a  proceeding  for  the  removal  of  the  executrix  and  trustee  under  a  will. 
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in  answer  to  the  objection  that  it  set  up  a  new  and  distinct  cause  of 
action  the  court  said,  "New  allegations  of  fact  constitute  a  separate  cause 
of  action,  when  they  tend  to  establish  for  the  complainant  a  right  to  re 
lief,  separate  and  distinct  from  the  relief  to  which  he  might  have  been  en- 
titled upon  proof  of  other  facts  previously  alleged ;  but  when  an  aetion  or 
proceeding  has  been  commenced  upon  certain  allegations  of  facts,  allega- 
tions of  other  facts  merely  tending  to  strengthen  tlte  complainant's  right 
to  the  very  relief  originally  demanded,  and  not  tending  to  establish  his 
^it(ht  to  separate  and  distinct  relief,  cannot  be  aaid  to  constitute  a  separate 
cause  of  action." 

Smith,  Matter  of,  15  St.  Rep.  435. 

In  an  action  on  a  promissory  note  where  defendant  alleged,  by  way  of 
avoidance,  that,  since  the  making  and  delivery  of  the  note  sued  on,  he  had 
made  and  delivered  a  renewal  which  had  not  matured  at  the  commence- 
ment of  the  action,  and  the  general  term  reversed  the  judgment  of  the 
trial  term  in  favor  of  plaintiif  and  granted  a  new  trial  on  the  ground 
that  he  should  have  repossessed  himself  of  the  renewal  note  and  tendered 
it  back  before  he  could  maintain  the  action,  plaintiff  can,  before  a  new 
trial  is  had,  serve  a  supplemental  complaint  alleging  "that  the  note 
pleaded  in  defendant's  answer  as  payment  to  the  note  in  suit  was  not 
paid,  and  is  in  the  possession  of  plaintiff  and  that  he  may  tender  the 
same  on  the  trial." 

Cohn  V.  Husson,  5  Civ.  Pro.  324.  • 

In  the  case  last  cited  the  court  said,  ''that  a  supplemental  ^mplaint 
will  not  be  allowed,  where  it  attempts  to  introduce  an  independent  sub- 
stantive cause  of  action,  growing  out  of  the  later  facts  upon  which  a 
judgment  could  be  rendered  without  reference  to  the  original  complaint, 
is  well  settled ;  but  new  matter  may  be  alleged  in  aid  of  the  original  cause 
of  action  which  occurred  subsequently  to  the  commencement  of  the  suit 
Here  the  same  consideration  upon  which  the  recovery  is  sought  under  the 
old  note  was  continued  in  the  new;  the  one  was  a  mere  extension  or  re- 
newal of  the  other;  no  different  or  additional  cause  of  action  is  attempted 
to  be  set  out — the  recovery  vdW  still  be  sought  upon  the  original  cause 
of  action;  the  averment  of  the  subsequently  occurring  fact  as  to  the  re- 
newal note  maturing  after  the  commencement  of  the  action  and  its  be- 
ing dishonored  is  not  intended  to  enlarge  or  change  the  prayer  for  relief 
nor  to  alter  the  character  of  the  issue,  but  is  rather  intended  to  support 
a  recovery  upon  the  original  cause  of  action  which  is  still  to  be  based 
upon  the  right  to  relief  on  the  note  in  suit." 

A  supplemental  complaint  may  set  up  a  conveyance  to  the  remaindermen 
of  a  life-estate  in  the  property  made  pending  the  action  for  partition  there- 
of. 

Diehl  V.  Lambart,  9  Civ.  Pro.  347. 

In  an  action  brought  to  enforce  an  alleged  stoppage  in  transitu,  the  de* 
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fendant,  the  consignee,  set  up  in  his  answer  that  he  had  received  the 
goods  into  his  possession,  and  had  sold  them  and  assigned  the  hill  of 
lading  and  received  the  price  thereof.  A  supplemental  complaint,  alleg- 
ing that  defendant  had  procured  possession  of  the  goods  by  fraud,  and 
being  insolvent,  had  conspired  to  defraud  plaintiff  by  a  fictitious  sale  of  the 
goods,  and  that  thera  was  no  consideration  for  such  sale,  does  not  set 
up  a  new  substantive  cause  of  action. 
Rosenthal  v.  Dessan,  11  Hun,  49. 

In  the  case  last  cited  the  court  said,  "If  the  plaintiff  has,  as  he  alleges 
exercised  hib  right  of  stoppage  before  the  termination  of  the  transitus, 
and  before  any  bona  fide  sale  for  value,  his  right  cannot,  of  course,  be  de- 
feated by  a  fraudulent  combination  for  that  purpose.  And  we  see  no 
reason  why  he  may  not,  for  the  purpose  of  maintaining  this  cause  of  ac- 
tion set  up  in  the  original  complaint,  assert  all  the  facts  set  forth  in  the 
proposed  supplemental  complaint.  While  there  are  facts  alleged  which 
might,  in  and  of  themselves,  be  a  substantive  cause  of  action,  they  are, 
nevertheless,  in  this  case,  asserted  solely  for  the  purpose  of  aiding  the 
plaintiff  to  accomplish  a  complete  enforcement  of  the  rights  and  remedies 
asserted  by  his  original  complaint." 

Where,  after  a  trustee  has  brought  an  action  to  determine  the  claims 
of  the  defendants  to  a  fund  in  )us  hands^  a  stipulation  is  made  by  the 
parties,  by  the  terms  of  which  the  claims  of  the  defendants  are  liquidated 
at  specific  sums,  and  which  further  provides  that,  upon  these  payments 
being  made  by  the  trustee  the  action  shall  be  discontinued^  the  trustee 
should  be  allowed  to  serve  a  supplement  complaint  setting  up  the  stipu- 
lation and  the  payments  made  under  it,  but  a  supplemental  complaint, 
alleging,  as  an  offset  against  beneficiaries  entitled  to  the  fund  in  the  trus- 
tee's hands  a  personal  claim  for  professional  services  which  he  has  ren- 
dered them,  sets  up  a  new  cause  of  action. 

Harris  v.  Elliott,  24  App.  Div.  133;  82  St.  Rep.  1020;  48  Supp.  1020; 
29  App.  Div.  668;  85  St.  Rep.  1012;  61  Supp.  1012. 

Where  a  judgment  creditor  obtains  a  verdict,  but  does  not  enter  judg- 
ment thereon,  in  an  action  against  a  sheriff  for  the  escape  of  the  judg- 
ment debtor  from  the  jail  liberties,  notice  to  defend  which  action  was 
served  upon  the  sureties  in  the  undertaking  given  for  the  jail  liberties,  a 
supplemental  complaint,  in  an  action  by  the  sheriff  upon  such  undertak- 
ing, setting  forth  the  entry  of  judgment  in  the  judgment  creditor's  ac- 
tion after  the  commencement  of  the  action  upon  the  undertaking,  in  order 
tion  after  the  commencement  of  the  .action  upon  the  undertaking, 
in  order  that  the  sheriff  may  avail  himself  of  section  162  of  the 
Code  of  Civil  Procedure,  providing  that,  "If  it  appears  to  the  court, 
upon  a  motion  made  in  behalf  of  the  sheriff  that  judgment  has 
been  rendered  against  him  for  the  escape  of  the  prisoner,  and  that 
due  notice  of  the  pendency  of  the  action  against  him  was  given  to  the 
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prisoner  and  his  sureties  to  enable  them  to  defend  the  same,  the  eonxt 
must  order  a  summary  judgment  for  the  plaintiff,"  does  not  set  up  s 
new  cause  of  action  which  had  no  existence  when  the  action  was  com- 
menced, as  the  cause  of  action  averred  in  the  original  complaint  was  based 
upon  the  bond  executed  by  the  defendants  to  secure  to  the  judgment 
debtor  the  liberties  of  the  jail,  which  bond,  when  the  debtor  escap«i,  be- 
came forfeited,  and  the  Sureties  thereon  became  liable  to  pay  all  dam- 
ages sustained  by  the  plaintiff  to  the  amount  of  the  bond,  and  such  rigbt 
of  action  could  be  enforced  against  the  defendants;  the  only  effect  of  the 
supplemental  complaint  being  to  allow  the  sheriff  to  take  adTantage  of  the 
summary  remedy  given  by  section  162  of  the  Code. 
Buttling  V.  Haiton,  33  App.  Div.  561;  87  St.  Rep.  1000;  63  Supp.  1009. 

In  an  action  brought  by  a  railroad  company  against  municipal  authori- 
ties to  restrain  the  filing  of  maps  showing  streets  across  its  station 
grounds,  and  to  prevent  such  indicated  streets  being  opened,  a  supple- 
mental complaint  setting  up  proceedings  for  the  opening  of  the  streets, 
which  are  alleged  in  the  original  complaint  as  intended  or  threatened,  as 
in  fact  taken  by  the  municipality  after  the  filing  of  the  maps,  does  not 
introduce  a  new  and  independent  cause  of  action. 

N.  Y.  C.  k  H.  R.  R.  Co.  v.  Haffen,  23  App.  Div.  377 ;  82  St.  Rep.  316; 
48  Supp.  316. 

A  defendant  may,  in  an  action  of  divorce  for  adultery,  plead  as  a 
counterclaim  by  supplemental  answer  acts  of  adultery  conmiitted  by  the 
plaintiff  since  the  action  was  begun  entitling  her  to  affirmative  relief. 

Blanc  V.  Blanc,  67  fiun,  384. 

McAdam,  J.,  in  a  memorandum  of  decision  in  the  case  of  Day  v.  Day> 
reported  in  the  N.  Y.  Law  Jour,  of  Sept.  7,  1893,  said,  "As  there  can 
be  but  one  divorce  and  the  new  matter  is  consistent  with  and  in  aid  of  that 
relief,  the  English  practice  of  allowing  adulteries  committed  subaeqiient 
to  Biiit  brought  to  be  alleged  in  a  su]^plemental  bill  with  the  like  force 
as  if  alleged  in  the  original  would  be  followed  but  for  the  decisions  estab- 
lishing a  different  rule  of  practice  in  this  state,"  and  he  distinguished  the 
case  of  Blanc  v.  Blanc  on  the  ground  that  a  plaintiff  may  discontinue 
and  sue  over  again,  while  a  defendant  cannot. 

In  an  action  for  a  separation  from  bed  and  board  acts  of  cruel  and  in- 
human treatment  committted  by  defendant  since  the  time  of  the  com- 
mencement of  the  action  may  be  set  up  by  a  supplemental  complaint,  ss 
they  do  not  introduce  a  new  substantive  cause  of  action,  but.  explain  the 
other  matters  put  in  issue  by  the  pleadings. 

Cornwall  v.  Cornwall,  30  Hun,  573. 

Where  a  bill  is  filed  by  legatees  for  the  purpose  of  collecting  legacies 
charged  upon  real  estate  in  the  hands  of  devisees,  under  which  bill  the 
plaintiffs  would  be  entitled  to  a  decree  for  the  sale  of  the  real  estate  for 
the  payment  of  their  legacies,  and  an  agreement  is  subsequently  msdi 
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between  the  legatees  and  devisees  wliidi  would,  in  addiiion  to  that  relief > 
warrant  a  decree  against  the  defendants  personally,  su^h  subsequent  facts 
do  not  constiti|te  a  new  cause  of  action  so  as  to  make  it  improper  to  set 
them  up  by  supplemental  complaint. 
Hasbrouck  v.  Shuster,  4  Barb.  285. 


SMITH  V.  WHEELER. ' 

[55  A.vp.  Div.  170;  100  8t.  Rep.  780;  66  8upp.  780.] 

I 

{Supreme  Court,  Appellate  DUnaien,  Third  Department,    "Sovember  H, 

1900.) 

BArrKBTTPi'CT — ^Effect  of  Dischabgb— Provable  Claim. 
The  claim  of  the  payee  of  a  note  against  the  maker  by  reason  of  his 
having  paid  the  judgment  obtained  against  him  and  the  maker  by 
the  indorsee,  the  payment  being  after  the  maker  had  filed  his  petition 
in  bankruptcy,  is  within  fiankr.  Act  189S,  §  17,  making  a  discharge  in 
bankruptcy  a  release  of  the  bankrupt  from  all  his  "provable  debts;" 

Nan. — ^Debts  Babbed  bt  Disghabgb  in  Bankbuftct. 
-*  a.  Statutes, 

b.  In  general. 

c.  Debts  created  hy  fraud. 

d.  Debts  created  in  a  fiduciary  capaoityi 

e.  Where  the  bankrupt  is  a  partner. 
i.  Bankrupt's  liability  as  a  surety, 
g.  Ifew  promise  to  pay. 


a.  Statutes, 


U.  S.  Aet  of  1898.    See.  17.  Debts  not  AfTected  by  a  Disdiarga. 

(a.)  A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all  his 
provable  debts  except  such  as 

(1.)  Are  due  as  a  tax  levied  by  the  United  States,  the  state,  county, 
district,  or  municipality  in  which  he  resides; 

(2.)  Are  judgments  in  actions  for  frauds,  or  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  willful  and  malicious  in- 
juries to  the  person  or  property  of  another; 

(3.^   Have  not  been  duly  scheduled  in  time  for  proof  and  allowancei 
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section  67,  subd.  i,  proyiding  that  when  a  creditor  whose  daim  agaiiut 
the  bankrapt  is  secured  by  the  individual  undertaking  of  aqy  person 
fails  to  prove  such  claim,  such  person  may  do  so  in  the  creditor's  name^ 
and,  if  he  discharge  such  undertaking,  he  shall  be  subrogated  to  thi 
rights  of  the  creditor. 

Appeal  from  special  term^  Delaware  county. 

Action  by  Orrin  W.  Smith  against  Ma^^vin  D.  Wheder. 
From  a  judgment  on  a  decision  dismissing  the  complaint^  plain* 
tiff  appeals.     Affirmed. 

On  the  19th  of  Novendi>er,  1896,  the  defendant  executed  and  delivered  t» 
the  plaintiff  his  promissory  note  dated  that  day  for  $550.19,  payable  to  tht 
order  of  plaintiff  four  months  from  the  date  thereof  at  the  Delaware  Na^ 
tional  Bank.  The  note  was  given  for  a  debt  on  contract  then  due  from  dfr 
fendant  to  the  plaintiff.    It  was  duly  endorsed  and  transferred  by  thi 

Debts  Ba£Ked  btDisohabgb  mBAKXBUPTOT,— contLnued. 

with  the  name  of  the  creditor  if  known  to  the  bankrupt,  unless  siieb  cred- 
itor had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy;  oi 

(4.)  Were  created  by  fraud,  embezzlement,  misappropriation  or  defal- 
cation wliile  acting  as  an  officer  or  in  any  fiduciary  capacity. 

U.  S.  Act  of  1867.  Sec.  33.  That  no  debt  created  by  the  fraud  or  anbeale< 
ment  of  the  bankrupt  or  by  his  defalcation  as  a  public  officer,  or  while  aet> 
iug  in  a  fiduciary  character,  shall  be  discharged  under  this  act. 

b.  In  generaL 

The  question  how  a  discharge  affects  particular  debts  is  not  to  be  de- 
termined  at  the  time  the  discharge  is  asked  for  but  subsequently  when  thi  . 
bankrupt  is  sued  on  that  debt  and  sets  up  the  discharge  as  a  defense. 

Matter  of  Thomas,  1  Am.  B.  R.  615.     (1899.) 

l^iatter  of  Rhutassel,  2  Am.  B.  R.  697.     ( 1899. ) 

Matter  of  Carmichael,  2  Am.  B.  R.  815.     (1899.) 

Unless  a  debt  of  the  bankrupt  falls  clearly  within  one  of  the  exceptiom 
included  in  section  17  of  the  bankruptcy  act,  he  will  be  discharged  from  it 

Where  the  debt  was  not  proven  in  bankruptcy  proceedings  and  upon  a 
prior  proceeding  under  a  state  insolvency  law  it  was  proven  and  discharge 
of  debtor  refused,  the  court  held  that  the  debt  was  discharged  by  the  fedcraJ 
proceeding. 

Dean  V.  Justices  of  the  Municipal  Court,  2  Am.  B.  R.  163.     (1899.) 
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pl«intiff  to  the  bank  above  named,  was  not  paid  at  matuiitj,  and  was  dolj 
protested.  The  bank  afterwards  brought  an  action  in  the  Buprene  court 
on  the  note  against  both  parties,  and  on  the  16th  day  of  Angosty  1807,  duly 
leooyered  a  judgment  against  them  for  the  sum  of  $586  damages  and  ooata. 
An  execution  was  issued  thereon,  and  on  the  Slst  day  of  October,  1898,  the 
plaintiff  paid  the  amount  thereof,  beii^.^the  sum  of  $650.39.  That  amount 
the  plaintiff  in  thi  saction  seeks  to  recover  of  the  defendant*  On  the  18th 
day  of  August,  1898,  the  defendant  filed  in  the  proper  court  his  petition  in 
bankruptcy,  and  was  on  that  day  adjudicated  a  bankrupt.  In  the  schedule 
of  liahilitiee  attached  to  the  petition  there  was  a  statement  of  the  judgment 
reooYered  b  ythe  bank.  On  the  7th  day  of  February,  1899,  a  discharge  waa 
duly  granted  the  defendant,  pursuant  to  the  act  of  Congress  on  that  sub- 
ject then  in  force.  The  defendant  set  up  the  discharge  as  a  defense  to  thia 
action.    Th  court  held  the  defense  a  good  one,  and  dismissed  the  complaint. 

Argued  before  Pabkeb^   P.   J.^   and  KsLLoaa^  Edwabds, 
Mebwin^  and  Smith^  JJ. 

G.  L.  Andrus,  for  appellant 
Arthur  More,  for  respondent. 

DcbtsBabbed  btDischabge  in  Bankbuptcy,— continued. 


A  judgment  obtained,  against  the  bankrupt   in  an  action   for  criminal 
conversation  is  not  affected  by  his  discharge  in  bankruptcy. 
Matter  of  Tinker,  3  Am.  B.  R.  580.     (1900.) 

Liability  to  pay  alimony  is  not  released  by  a  discharge  ia^  bankruptcy. 
Matter  of  Smith,  3  Am.  6.  R.  67.     (1899). 
People  y.  Grell,  99  St.  Rep.  622;  65  Supp.  522.     (1900). 
Matter  of  Houston,  2  Am.  6.  R.  107.     (1899). 
Matter  of  VanOrden,  2  Am.  B.  R.  801.     (1899). 

The  bankrupt  may  waive  the  discharge  and  allow  judgment  to  be  v^ 
covered  against  him  for  the  original  debt. 
Dewey  v.  Mpyer,  16  N.  B.  R.  1.     (1877). 

Where  a  judgment  has  been  obtained  against  a  bankrupt  in  an  aetioi^ 
brought  subsequent  to  his  adjudication,  in  which  action  he  failed  to  plead 
his  discharge,  the  court  has  no  right  to  grant  relief. 

Matter  of  Ferguson,  16  N.  B.  R.  630.     (1876). 

A  judgment  recovered  pending  the  bankruptcy  proceedings,  in  an  action 
begun  before,  and  based  upon  a  provable  debt,  is  released  by  a  discharga 
of  the  judgment  debtor  in  bankruptcy. 

Matter  of  SUnsfield,  16  N.  B.  R.  268.     (1877). 
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Merwin,  J.  The  question  here  is  whether  the  discharge  is 
a  bar  to  the  claim  of  the  plaintiff.  A  discharge  in  bankruptcy 
releases  a  bankrupt  from  all  of  his  provable  debts,  with  certain 
exceptions,  not  important  here.  Section  17,  Bankr.  Act  1898. 
If  the  claim  of  the  plaintiff  was  a  provable  debt  within  the 
meaning  of  the  bankrupt  act,  then  the  discharge  is  a  bar.  By 
subdivision  "i"  of  section  57  of  the  act  it  is  provided  as  follows: 

« 

"Whenever  a  creditor,  whose  claim  against  a  bankrupt  is  secured  by  the 
individual  undertaking  of  any  ]>er.son,  fails  to  prove  such  claim,  such  person 
may  do  so  in  the  creditor's  name,  and  if  he  discharge  such  undertaking  in 
whole  or  in  part  he  shall  be  subrogated  to  that  extent  to  the  rights  of  the 
creditor." 

In  the  bankrupt  act  of  1867  (chapter  176,  §  19  [Kev.  St 
§  5070] )  there  was  a  similar  provision,  and  under  it  it  was  held 
in  Hunt  v.  Taylor,    108    Mass.  508,  that   the  liability  of  the 

Debts  Barked  btDischabge  in  Bankruptcy, — continued. 

A  debt  for  the  purchase  money  of  land  is  barred  by  the  discharge. 
Hortcins  v.  Wall,  17  N.  B.  R.  314.     (1877). 

A  discharge  in  bankruptcy  may  be  set  up,  in  an  action  to  set  aside  a 
conveyance  in  fraud  of  creditors,  in  bar  of  a  personal  judgment  against  the 
bankrupt  other  than  a  subjection  of  the  property,  but  it  is  not  good  as  a 
general  defense  to  such  an  action. 

Phelps  V.  Curts,  16  N.  B.  R.  85.     (1875). 

Where  the  bankrupt,  by  the  terms  of  a  lease,  has  agreed  to  pay  rent  at 
stated  periods,  the  discharge  in  bankruptcy  releases  him  from  the  liabil- 
ity for  the  proportionate  part  of  the  rent  up  to  the  time  of  the  bankruptcy 
proceedings  but  not  as  to  the  part  growing  due  thereafter. 

Treadwell  v.  Marden,  18  N.  B.  R.  353.   (1877). 

Robinson  v.  Pesant,  8  N.  B.  R.  426.   (1873). 

If  a  discharge  may  be  a  bar  to  a  debt,  a  suit  at  law  to  collect  the  «ame 
must  be  stayed  until  the  bankruptcy  proceedings  are  determined,  provi<l' 
ing  such  application  for  discharge  has  been  prosecuted  with  reasonable  dil- 
igence. 

Matter  of  Archenbrown,  11  N.  B.  R.  140.     (1875). 

A  discharge  in  bankruptcy  will  release  a  judgment  for  breach  of  promts 
to  marry  obtained  against  the  bankrupt. 

Matter  of  McCauby.  4  Am.  B.  R.  122.     (1900). 
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drawee  upon  a  bill  of  exchange  accepted  and  dishonored  by  him 
to  an  indorser  who  then  pays  it  is  barred  by  a  discharge  of  the 
drawee  in  bankruptcy  proceedings  begun  after  his  dishonor  of 
the  bill,  though  before  the  pajmeut  by  the  indorser.  The  ao 
tioa  in  that  case  was  for  money  paid  to  the  defendant's  use.  In 
•  Mace  V.  Wells,  7  How.  272 ;  12  L.  ed.  698,  a  similar  provision 
in  the  bankrupt  act  of  1841  was  under  consideration,  and  it 
was  held  that  the  bankrupt  was  (^charged  by  his  certificate 
from  all  liability  to  the  surety  for  money  subsequently  paid  on 
account  of  the  debt.  These  authorities  are  quite  persuasive,  if 
not  controlling,  on  the  question  before  us.  No  different  rule 
was,  I  think,  intended  to  be  adopted  by  the  act  of  1898,  although 
the  wording  of  the  provision  differs  in  some  respects  from  the 
prior  acts.  See  Lowell,  Bankr.  132,  316,  465.  It  must  be 
held,  I  think,  that  the  claim  of  the  plaintiff  was  provable  under 
theT)ankrupt  act,  and  that,  therefore,  the  discharge  is  a  bar. 
Judgment  affirmed,  with  costs.     All  concur. 

DkbtsBabbed  byDisohabob  in  Bankbttptcy,— continued. 

An  unliquidated  claim  that  might  have  been  liquidated  and  proved 
against  the  bankrupt,  but  which  was  voluntarily  withheld  for  more  than 
fifteen  months  after  adjudication  should  be  treated  as  a  provable  debt  and 
so  barred  by  the  discharge. 

Matter  of  Hilton,  4  Am.  B.  R.  774.     ( 1900) . 

A  judgment  obtained  against  the  bankrupt  by  a  father  for  damages  for 
the  loss  of  services  of  his  daughter  by  reason  of  her  seduction  by  the  defend- 
ant is  not  a  judgment  in  an  action  "for  willful  and  malicious  injuries  to 
the  person  or  property  of  another*'  as  prescribed  by  section  17  of  the  Bank- 
ruptcy Act  of  1898. 

Matter  of  Sullivan,  2  Am.  B.  R.  30.     (1899). 

Where  a  judgment  is  entered  in  an  action  for  a  personal  tort,  after  the 
commencement  of  the  bankruptcy  proceedings,  upon  a  verdict  rendered 
theretofore,  it  is  not  a  provable  debt. 
Black  V.  McClelland,  12  N.  B.  R.  481.     (1875). 

The  discharge  of  a  corporation  does  not  affect  the  secondary  liability  of 
its  directors. 
Matter  of  Marshall  Paper  Co.  2  Am.  B.  R.  653.     (1899). 
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A  discharge  of  a  principal,  which  terminates  a  case  pending  in  a  sUU 
court  against  him,  also  releases  a  surety  on  the  appeal  in  the  case. 
Odell  ▼.  Wootten,  4  K.  B.  R.  183.     (1868). 

A  discharge  does  not  affect  the  liability  of  a  guardian  to  his  ward. 
Matter  of  Maybin,  16  N.  B.  R.  468.     (1876). 

A  claim  arising  from  a  wrongful  conversion  of  personal  property  is  re- 
leased by  the  discharge  of  the  debtor  in  bankruptcy* 
Cole  y.  Roach,  10  N.  B.  R.  288.     (1874). 

c.  Dehi9  created  hy  frautL 

Section  17  of  the  bankruptcy  act  embraces  only  judgments  for  frauds 
etc.i  and  cannot  be  extended  to  include  claims  not  in  Judgment  or  judg- 
ments based  on  contract,  express  or  implied. 

Matter  of  Rhutassel,  2  Am.  B.  R.  697.     (1899). 

The  word  "fraud''  means  moral  turpitude  or  intentional  wrong. 
Matter  of  Blumberg,  1  Am.  B.  R.  633.     (1899). 
Neal  V.  aark,  95  U.  S.  704.     (1877). 

A  debt  must  be  actually  founded  upon  fraud  in  order  not  to  bt  released 
by  a  discharge  in  bankruptcy. 
Matter  of  Blumberg,  1  Am.  B.  R.  633.     (1899). 
Brown,  Randall  &  Ck>.  y.  Broach,  16  N.  B.  R.  296.     (1876). 
Conversion  is  not  a  fraud. 
Matter  of  Basch,  3  Am.  B.  R.  235.     (1899). 
fiennequin  y.  Clews,  111  U.  S.  676.     (1884). 

Where  the  bankrupt  obtained  a  loan  of  money  from  a  bank,  by  false  rep- 
resentations as  to  the  amount  of  property  owned  by  him,  and  gave  his 
promissory  note,  a  judgment  obtained  upon  the  note  does  not  fall  witbin  the 
section  17  of  the  bankruptcy  act  which  declares  that  a  "judgment  in  an 
action  for  fraud  or  obtaining  property  by  false  pretenses  or  false  repre- 
sentations" is  not  released  by  a  discharge  in  bankruptcy. 

Matter  of  Rhutassel,  96  Fed.  597.     (1899). 

Where  one  of  the  debts  of  the  bankrupt  was  created  by  fraud,  subh  fraud 
is  not  sufficient  for  refusing  a  general  discharge,  where  such  debt  wonld  not 
be  released  thereby. 

Matter  of  Thomas,  1  Am.  B.  R.  515.     (1899). 

Matter  of  Clarke,  2  N.  B.  R.  110.     (1868). 

Matter  of  Rathbone,  1  N.  B.  R.  324.     (1867). 

Matter  of  Rosenfield,  1  N.  B.  R.  575.     (1867). 

Matter  of  Stokes,  2  N.  B.  R.  212.     (1868). 

Matter  of  Lieber,  3  Am.  B.  R.  217.     (1899). 

That  the  debt  was  created  by  fraud  may  be  shown  although  jadgmest 
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has  been  entered  upon  it ;  and  such  debt  in  the  form  of  a  judgment  is  not 
released. 

Packer  v.  Whittier,  1  Am.  B.  R,  621.     (1899). 

Where  judgment  has  been  rendered  in  an  action  for  deceit,  the  original 
cause  of  action  is  not  so  merged  therein  as  to  preclude  the  examination  of 
the  record  and  proof  to  show  that  the  action  was  one  founded  on  fraud. 

Matter  of  Whitehouse,  4  N.  B.  R.  63.     (1868). 

All  the  debts  which  have  been  proved,  including  those  created  by  fraud, 
are  discharged  by  a  composition  in  bankruptcy. 
Matter  of  Boyd,  16  N.  B.  R.  204.     (1877). 

d.  Debts  created  in  fiduciary  capacity. 

Debts  of  the  bankrupt,  arising  from  misappropriation  by  him  in  a 
fiduciary  capacity  are  not  released  by  the  discharge  in  bankruptcy. 
Claflin  Dry  Goods  Co.  v.  Eason,  2  Am.  B.  R.  263.     (1899). 

A  factor  or  commission  merchant  stood  in  a  fiduciary  relation  to  hia  prin- 
cipal within  the  meaning  of  the  bankruptcy  act  of  1867. 
Matter  of  Seymour,  1  N.  B.  R.  29.     (1867). 
Lenke  V.  Booth,  5  N.  B.  R.  351.     <1871). 
Matter  of  Kimball,  2  N.  B.  R.  354.     (1868). 
Meador  &  Bro.  v.  Sharpe,  14  N.  B.  R.  492.     (1875). 

Above  rule  was  recognized  as  prevailing  in 

Barber  v.  Sterling,  17  N.  B.  R.  218.     (1877). 

(Ik>ntra. 

Keime  v.  Graff  &  Co.  17  v  ^  R.  319.     (1878). 

Woolwey  v.  Cad.  ^.  it.  238.     (1876). 

Owsley  &  Co.  v.  Corbin  &  Co.  15  N.  B.  R.  489.     (1877). 

A  discharge  in  bankruptcy  releases  the  liability  of  a  factor  for  the 
proceeds  of  goods  consigned  to  him  for  sale. 
Matter  of  Smith,  18  N.  B.  R.  24.     (1878). 

A  dischaFge  in  bankruptcy  will  not  affect  a  debt  growing  out  of  the  con- 
version by  an  attorney  of  money  or  property  placed  in  his  hands  by  a  client. 
Flannagan  v.  Pearson,  14  N.  B.  R.  37.     (1875). 

A  debt  arising  from  the  conversion  of  property  of  a  conditional  vendor 
hy  the  bankrupt  is  not  barred  by  a  discharge  in  bankruptcy. 
Johnson  v.  Worden,  13  N.  B.  R.  336.     (1876). 

Where  an  agent  agrees  to  collect  money  and  after  deducting  his  com- 
missions pay  over  the  balance  monthly  to  his  principal,  money  so  collected 
but  not  turned  over  to  the  principal  is  a  debt  subject  to  discharge  under 
the  bankruptcy  law. 

Grover  &  Baker  v.  Clinton,  8  N.  B.  R.  312.     (1872). 

Fiduciary  debts  are  discharged  by  a  composition  in  hankruptey. 

Rodger  v.  Wardrobe,   18  N.  B.  R.  252.     (1878). 
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e.  Where  the  ha4ihrupt  ia  a  partner. 

Where  a  part  of  the  debts  of  the  bankrupt  are  those  owed  by  a  finn  of 
which  he  was  once  a  member,  he  cannot  be  discharged  from  such  partner- 
ship  debts  without  making  his  partners  parties  to  the  bankruptcy  proceed- 
ing. 

Matter  of  Freund,  1  Am.  B.  R.  2&.     (1899). 

Matter  of  Carmichael,  2  Am.  B.  R.  815.     (1899). 

Hudgins  v.  Lane,  11  N.  B.  R.  4G2.     (1874). 

Matter  of  Little,  1  N.  B.  R.  341.     (1867). 

Matter  of  Hartman,  3  Am.  B.  R.  65.     (1899). 

Matter  of  McFaun,  3  Am.  B.  R.  66.     (1899). 

Matter  of  Plumb,  17  N.  B.  R.  76.     (1^78)^ 

Contra. 

Matter  of  Abbe,  2  N.  B.  R.  76.     (1868). 

Wilkins  v.  Davis,  15  N.  B.  R.  60.     (1876). 

A  bankrupt,  who  is  one  of  the  members  of  a,  firm,  may,  howsTer,  be  dis 
charged  from  ,the  firm  debts  if  proper  foundation  is  laid  in  his  bankruptcy 
proceedings.     The  necessary  steps  to  be  taken  are  pointed  out  in 

Matter  of  Laughlin,  3  Am.  B.  R.  1.     (1899). 

If  at  the  date  of  the  bankruptcy  proceedings  by  which  one  member  of  a 
partnership  was  adjudged  a  bankrupt,  no  partnership  property  remained, 
the  bankruptcy  proceeding  will  be  a  good  defense  for  the  bankrupt  in  a 
subsequent  action  brought  against  the  firm  for  a  firm  debt. 

Crompton  v.  ConkliDg,  15  N.  B.  R.  417.     (1877). 

f.  Bankrupts  liability  as  surety, 

A  discharge  in  bankruptcy  does  not  release  the  bankrupt's  liability  as  a 
surety  for  the  faithful  performance  of  duty  by  a  public  officer. 
United  States  v.  Herron.  9  N.  B.  R.  535.     ( 1873.) 

Contra. 

United  States  v.  Throckmorton,  8  N.  B.  R.  309.     (1872). 

A  bankrupt  is  released  from  his  liability  as  surety  on  a  guardians 
bond. 

Reitz  V.  The  People,  16  N.  B.  R.  96.     (1874). 

Ex  parte  Taylor,  16  N.  B.  R.  40.     (1877). 

A  contingent  liability  of  the  bankrupt  as  surety  on  an  injunction  bond 
is  not  released  by  his  discharge  in  bankruptcy. 

Eastman  v.  Hibbard,  13  N.  B.  R.  360.     (1876). 

Where  the  liability  on  a  contract,  though  contingent,  is  capable  of  de- 
termination, at  the  time  of  the  commencement  of  the  proceedings  in  ^^' 
ruptcy,  the  debtor  will  be  released  therefrom  by  his  discharge. 

Jones  &  Cullom  v.  Knox,  8  N.  B.  R.  659.     (1872). 
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g.  yeiD  promiae  to  pay, 

A  discharge  in  bankruptcy,  while  it  operates  as  a  discharge  of  the  legal 
obligation,  does  not  affect  the  moral  obligation  of  the  debtor  to  pay  hit 
debts. 

Mutual  Reserve  Fund  life  Assn.  v.  Beatty,  2  Am.  B.  R.  244.     (1890). 

A  recovery  may  be  had  upon  a  debt,  which  there  has  been  a  promise  to 
pay,  subsequent  to  the  discharge  of  the  debtor  in  bankruptcy. 
Classen  v.  Schoeneman,  16  N.  B.  R.  98.     (1876). 

While  a  promise,  mad^  after  receiving  a  discharge  in  bankruptcy,  to  pay 
a  debt  from  which  the  debtor  had  been  discharged,  is  valid,  such  a  promise 
made  before  the  discharge  is  not  enforceable,  being  without  consideration. 

Ogden  &  Redd,  18  N.  B.  R.  317.     (1877). 

A  letter,  written  by  a  debtor,  some  years  after  he  had  been  declared  a 
bankrupt,  to  a  creditor,  stating  that  "...  at  the  present  time  1  am 
in  no  condition  to  pay  .  .  .  when  I  am  in  a  position  to  pay  there  is 
no  one  I  would  more  cheerfully  pay.  I  have  a  number  of  interests  in  real ' 
estate  and  hope  to  realize  on  some  of  them  soon  and  when  I  do  I  will  not 
forget  the  deceased  friend's  family"  does  not  conatitute  a  promise  to  pay 
which  will  revive  the  debt. 

Eiomaii  v.  Fox,  43  App.  Div.  58;  D3  St.  Rep.  330;  59  Supp.  330.    (1899) 


WEST  V.  BACON. 

im  y.  Y.  425;  58  N,  E.  522.] 

(Court  of  Appeals.      Nov.  16, 1900.) 

ArroRWEi  akd  Client — ^Lien — ^WArvfeBl— Trl^st  Deed. 
A  deed  of  trust  in  which  an  attorney  declared  that  he  held  certain  prop- 
erty for  purposes  expressed  in  a  judgment  referred  to  "and  in  no  other 
way,"  and  further  specified  that,  on  conveyance  as  the  beneficiary 
should  elect,  he  (the  trustee)  would  pay  over  the  proceeds  of  the  sale 
of  the  property  to  the  beneficiary,  operates  as  a  waiver  of  any  lien 
claimed  by  the  attorney  on  the  property  for  services  or  disbursements 
in  behalf  of  the  beneficiary.* 

Parker,  C.  J.,  dissenting. 

•For  note  on  "Enforcement  of  Attorney's  Lien,  see  8  Ann.  Cas.  74-100. 
For  note  on  "Attorney's  Lien  on  Alimony,"  see  7  Ann.  Cas.  257-258. 
For  note  on  "Attorney's  Lien  in  Surrogate's  Court,"  see  7  Ann.  Cas.  165- 
167. 

N.  Y.  A.  C.  19 
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Appeal  from  supreme  courts  appellate  division,  first  depart- 
ment. 

Action  by  Stephen  A.  West  against  Alexander.  S.  Bacon. 
From  an  order  and  judgment  of  the  appellate  division  (13  App. 
Div.  271 ;  77  St  Eep.  206 ;  43  Supp.  206)  modifying  and  af- 
firming a  judgment  in  favor  of  defendant,  plaintiff  appeak 
Modified  and  affirmed. 

Argued  before  Pabkeb  Ch.  J.,  Qbat,  O^Beibn^  Haiget, 
Landon^  Cullen  and  Webneb^  JJ. 

This  action  was  brought  to  compel  the  defendant,  as  trustee 
of  the  plaintiff,  to  convey  to  the  latter  or  his  nominee  the  prem- 
ises described  in  the  complaint.  Prior  to  November  8,  1889, 
the  plaintiff's  wife  was  the  owner  of  said  premises.  On  that 
day  she  transferred  the  same  to  one  J.  Adriance  Bush.  This 
conveyance  she  subsequently  sought  to  annul  in  an  action  where- 
in she  claimed  that  it  was  made  in  reliance  upon  certain  false 
and  fraudulent  representations  and  promises  made  by  her  hus- 
band during  a  temporary  reconciliation  between  them,  and  after 
the  discontinuance  of  a  suit  for  a  separation  brought  by  her 
against  him.  The  plaintiff  in  this  action  was  allowed  to  in- 
tervene in  the  action  to  annul  said  conveyance,  and  was  given 
judgment  therein,  declaring  that  Bush  was  a  mere  naked  trusr 
tee,  holding  the  premises  free  and  clear  of  all  the  "dower  rights, 
liens,  or  interests  whatsoever*'  of  the  said  wife,  and  further 
providing  that  said  defendant  "J.  Adriance  Bush  holds  said 
property  .  .  .  for  the  benefit  of  .  .  .  Stephen  A. 
West,  free  and  clear  of  any  and  all  dower  rights  or  other  liens 
or  interests  whatsoever  of  said  Kate  B.  West,"  and  directing 
that  said  trustee  should  make,  execute,  and  deliver  to  said 
Stephen  A.  West,  or  to  any  person  whom  he  might  designate,  a 
good  and  sufficient  deed,  etc.  On  the  29th  day  of  December, 
1892,  said  Bush,  as  such  trustee,  executed  and  delivered  to  the 
defendant  a  ieed  of  said  premises,  which  recites  the  provisions 
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of  said  judgment,  and  that  it  is  made  upon  the  request  of  the 
plaintiff  herein.  On  the  30th  day  of  December,  1892,  the  de- 
fendant executed  and  delivered  to  the  plaintiff  the  following 
declaration  of  trust :  "This  declaration  of  trust  made  this  30th 
day  of  December,  1892,  by  Alexander  S.  Bacon,  of  Brooklyn, 
N.  T.,  in  favor  of  Stephen  A.  West,  of  New  York  City,  N.  Y., 
witnesseth:  Whereas,  I,  said  Alexander  S.  Bacon,  have  this 
day  received  from  J.  Adriance  Bush,  Esq.,  a  deed  to  premises 
known  as  *No.  61  East  One  Hundred  Twenty-Eighth  Street, 
New  York  City,'  under  and  pursuant  to  the  terms  of  a  certain 
judgment  of  the  New  York  supreme  court,  a  copy  of  which  is 
hereto  annexed  and  made  a  part  hereof,  I  do  hereby  declare 
that  I  hold  said  property  for  the  purposes  expressed  in  said 
judgment,  and  in  no  other  way,  to  wit,  to  hold  the  same  for  the 
benefit  of  said  Stephen  A.  West,  free  and  clear  of  any  and  all 
dower  rights  or  other  lien  or  interest  whatsoever  of  Kate  B. 
West,  wife  of  said  Stephen  A.  West,  and  to  convey  the  same  to 
such  person  as  said  Stephen  A.  West  may  in  writing  direct,  and 
to  pay  over  the  proceeds  of  such  sale  to  said  Stephen  A.  West.'' 
On  the  8d  day  of  May,  1895,  plaintiff  served  upon  the  defend- 
ant a  written  demand  for  the  transfer  of  said  premises  to  one 
Charles  D.  Ridgway,  who  is  the  plaintiff's  attorney  in  the  pres- 
ent action.  The  defendant  refused  to  comply  with  this  demand 
upon  the  grounds,  as  stated  in  his  answer,  that  he  claims  a 
lien  upon  said  lands  as  the  proceeds  of  the  judgment  in  the 
action  brought  by  plaintiff's  wife  against  said  Bush  as  trustee, 
and  in  which  the  plaintiff  herein  was  permitted  to  intervene  as  a 
defendant,  and  also  a  further  lien  for  his  general  services  as 
attorney  and  fees  as  trustee. 

The  supreme  court,  at  special  term,  without  deciding  whether 
defendant  had  a  lien  upon  the  lands  described  in  the  complaint, 
held  that  he  was  entitled  to  recover  as  trustee,  for  his  services, 
disbursements,  and  fees,  the  sum  of  $294.02,  and  also  "the  sura 
of  $500  for  his  services  rendered  in  other  actions  and  proceed- 
ings for  the  plaintiff,"  and  directed  the  defendant  to  delivei 
to  the  plaintiff  or  to  his  order  a  deed  of  the  said  premises  upor 
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payment  to  the  defendant  of  the  sum  of  $794.02.  This  judg- 
ment was  modified  by  the  appellate  division  by  deducting  there- 
from the  sum  of  $50  for  services  not  rendered  in  the  action 
which  resulted  in  this  plaintiff's  recovery  of  the  land,  and,  as 
thus  modified,  it  affirmed  the  judgment  herein* 

■ 

Charles  D.  Ridgway,  for  appellant. 

George  Edwin  Joseph,  for  respondent. 

Webner,  J.  (after  stating  the  facts).  In  our  view  of  this 
case,  it  is  unnecessary  to  determine  whether  the  defendant  had 
either  a  general  equitable  lien  or  a  specific  attorney's  lien  upon 
the  lands  described  in  the  complaint  Any  lien  he  may  have 
had  was  expressly  waived  by  his  declaration  of  trust,  in  which 
he  says,  "I  hold  said  property  for  the  purposes  expressed  in  said 
judgment,  and  in  no  other  way,"  and  by  the  explicit  provisions 
of  which  he  binds  himself  "to  convey  the  same  to  such  person 
as  said  Stephen  A.  West  may  in  writing  direct,  and  to  pay  over 
the  proceeds  of  such  sale  to  said  Stephen  A.  West"  The 
learned  appellate  division  took  the  view  that  these  words  could 
not  be  construed  as  a  waiver  of  defendant's  lien,  and  should  be 
held  to  mean  nothing  more  than  that  he  took  the  title  asthenomi- 
nee  of  the  plaintiff,  subject  to  the  terms  of  the  judgment  in  the 
suit  of  West  V.  Bush.  We  find  ourselves  unable  to  concur  in 
this  view.  It  is  to  be  remembered  that  the  defendant,  before 
he  became  plaintiff's  trustee,  had  been  his  attorney  in  the  suit 
out  of  which  the  subject  of  the  trust  arose.  While  sustaining 
that  intimate  and  confidential  relation  to  the  plaintiff,  he  as- 
sumed the  trust  under  which  he  now  holds  the  property  in  suit 
In  assuming  this  trust,  the  defendant,  with  full  knowledge  of 
his  l^al  rights,  and  with  presumptive  knowledge  of  the  effect 
of  his  acts,  made  a  formal  and  most  explicit  declaration  of  trust, 
in  which  the  statement  that  he  holds  the  property  for  the  pu^ 
poses  expressed  in  the  judgment  therein  described  is  emphasized 
by  the  declaration  that  he  holds  the  same  "in  no  other  way." 
This  is  followed  by  the  equally  unequivocal  statement  that,  upon 
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the  oonvejance  of  said  premises  to  such  person  as  said  West 
may  in  writing  direct,  he  (the  trustee)  will  "pay  over  the  pro- 
ceeds of  snch  sale  to  said  Stephen  A.  West."  It  is  said  that  any 
construction  of  this  language  which  attributes  to  the  defendant 
an  intention  to  waive  his  lien  is  forced  and  unnatural.  We 
think  that  any  other  construction  would  be  repugnant  to  the 
plain  meaning  of  the  words  used.  We  find  it  difficult,  indeed, 
to  discuss  at  length  a  proposition  so  obvious,  and  in  such  exact 
accord  with  the  principles  applicable  to  the  subject  of  waiver. 
We  think  it  was  error  to  allow  the  defendant  any  sum  whatever 
for  his  services  as  attorney,  and  that  his  recovery  should  have 
beffli  limited  to  the  allowance  made  to  him  as  trustee,  which,  for 
apparent  reasons,  rests  upon  an  entirely  different  basis  than  his 
compensation  as  attorney.  The  judgment  of  the  court  below 
should  be  modified  by  deducting  therefrom  the  sum  of  $450,  in 
addition  to  the  $50  deducted  by  the  appellate  division,  and  as 
thus  modified  affirmed,  without  costs  to  either  party. 

All  concur,  except  Pabkbs^  Ch.  J. 

Judgment  accordingly. 
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ELSTER  V.  VIELE  et  aL 

16S  App.  Div.  190;  100  St.  Bep.  951;  66  8upp.  951. J 

{Supreme  Court,  Appellate  Division^  Third  Department.    November  IB, 

1900. 

1.  Justices  of  the  Peace — Joint  Judgment — Joint  Defendants. 
Where,  in  an  action  in  a  justice's  court  against  three  defendants  whc 

were  joint  contractors,  the  judgment  does  not  comply  with  Code  CSt 
Pro.  S  3020,  providing  that  in  an  action  against  persons  jointly  in- 
debted, where  only  part  are  served  with  process,  judgment  must  be  en- 
tered against  all,  the  judgment  entered  will  be  reversed  on  appeal. 

2.  Same — Judgment — Amendment  on  Appeal. 

The  county  court,  on  appeal  from  a  justice's  court  has  no  authority  to 
modify  a  judgment  entered  against  only  the  defendants  served  in  so 

•■■■"■■-  '  ■  f 

Note. — Extent  of  Relief  on  Appeal  to  Ck)UNTX  Cottbt  on  the  Law. 

a.  Statutory  provisions, 

b.  Partial  affirmance. 

c.  Modification. 

d.  New  relief. 

e.  New  trial. 

1.  Manifest  injustice, 

2.  Satisfactory  excuee*    " 


The  sections  of  the  Code  of  Civil  Procedure  wMcb  prescribe  what  n^^ 
the  county  court  may  grant  on  appeal,  where  a  new  trial  la  not  demanded, 
are  as  follows  :— 

a.  Statutory  provisions. 

§  3063.  The  appellate  court  may  affirm  or  reverse  the  judgment  of  tfafl 
justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties,  and  for  er- 
rors of  law  or  of  fact,  and  w^here  the  judgment  is  contrary  to  or  against 
the  weight  of  the  evidence,  the  appellate  court  may,  upon  its  reversal  of 
a  judgment,  order  a  new  trial  before  the  same  justice  or  before  another  ja>' 
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action  against  joint  contractors  by  entering  it  against  all  the  defend- 
ants, under  Code  Ciy.  Pro.  9  3063,  providing  that  the  appellate  oonit 
may  reverse  or  affirm  the  judgment  of  the  justice,  in  whole  or  in  part* 
and  as  to  any  or  all  parties  for  error  of  law  or  fact. 
3.  Appeal — NoncB — ^Effect. 

Where  in  an  action  against  joint  contractors  a  part  only  were  served 
with  process,  and  the  judgment,  which  was  erroneously  entered  only 
against  those  served,  was  amended  by  the  appellate  oourt  without  au- 
thority, the  fact  that  the  notice  of  appeal  purported  to  have  been  taken 
by  all  the  defendants  does  not  justify  the  judgmead  of  the  appellate 
court,  since  it  will  be  deemed  to  have  been  takoi  rimply  in  behalf  of 
those  against  whom  the  judgment  was  entered* 

Appeal  from  Cortland  county  court. 

Action  by  Wellington  Elster  against  John  J.  Viele  and 
Charles  L.  Viele,  impleaded  with  Miles  D.  Goodyear.  From  a 
judgment  for  plaintiff,  defendants  Viele  appeal    Reversed. 

The  action  was  brought  by  plaintiff  to  recover  for  services  rendered  the 

Extent  of  Relief  on  Appeal  to  County  Coitbt  on  ths  Law,— continued. 

tice  of  the  same  county,  to  be  designated  in  the  order  and  at  the  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  ooets  of  the  appeal 
shall  be  in  the  discretion  of  the  appellate  court. 

§  3064.  If  the  appeal  is  taken  by  a  defendant,  who  failed  to  appear  be- 
fore the  justice,  either  upon  the  return  of  the  summons,  or  at  the  time  to 
which  the  trial  of  the  action  was  adjourned;  and  he  shows,  l^  affidavit  or 
otherwise,  that  manifest  injustice  has  been  done,  and  renders  a  satisfactory 
excuse  for  his  default;  the  appellate  court  may,  in  its  discretion,  set  aside 
the  judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by  order 
direct  a  new  trial,  before  the  same  justice,  or  before  another  justice  of  the 
same  county  designated  in  the  order,  at  such  a  time  and  place,  specified  in 
the  order,  and  upon  such  terms  as  it  deems  proper. 

b.  Partial  afflrmanee. 

When  a  separate,  distinct  item  is  erroneously  allowed  by  a  justice  of 
the  peace,  there  being  a  total  failure  of  evidence  to  sustain  it,  and  a  correct 
judgment  is  given  for  other  matters,  the  county  oourt,  on  appeal,  should  af- 
firm the  judgment  in  part  and  reverse  it  in  part. 

Decker  v.  Hassel,  26  How.  Pr.  528. 
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defendants  in  the  construction  of  the  Peck  Memorial  Building  at  Marathon, 
N.  Y.,  in  the  years  1894  and  1895.  The  defendants  were  Joint  oontraetors 
for  the  construction  of  said  building.  The  defendant  Goodyear  was  not 
served.  The  defense  interposed  by  defendants  Viele  was  that  plaintifi 
contract  was  made  with  one  Lewis  G.  Viele,  and  not  with  the  defendants. 
Upon  that  issue  the  plaintiff  was  successful,  and  judgment  was  entered  in 
his  favor  against  the  defendants  Viele.  From  that  judgment  the  defend- 
ants appealed  to  the  county  court.  The  county  court  amended  that  jndg- 
ment  by  making  it  in  form  against  the  defendant  Goodyear  as  well  u 
against  the  defsndants  Viele,  and  as  thus  amended  the  judgment  was  af- 
firmed. From  this  judgment  of  the  county  court  an  appeal  has  been  taken 
to  this  court. 

Argued  before   Pabker^  P.   J.,   and  'Kellqqq,  Edwasds, 
Meewin^  and  Smith,  JJ. 


William  D.  Tuttle,  for  appellants. 
Bouton  &'  Champlin,  for  respondent 


Extent  of  Relief  on  Appeal  to  County  Coubt  oh  the  Law,— contlnned. 

Where  a  recovery  in  a  justice's  court  was  composed  of  several  items  of 
damages^  there  being  no  dispute  as  to  the  evidence,  and  the  juatice  bj  mis- 
take in  adding  the  items  rendered  judgment  for  too  great  a  sum,  the  coun- 
ty court  may,  on  appeal,  reverse  the  judgment  as  to  the  ezceas  and  affirm  it 
as  to  the  correct  aggregate. 

Fields  V.  Moul,  16  Abb.  Pr.  6. 

Where  two  or  three  independent  causes  of  action  are  prosecuted  in  a  jus- 
tice's court,  and  the  judgment  is  right  as  to  one  and  erroneous  as  to  the 
others,  which  can  be  distinctly  and  plainly  seen  on  appeal,  the  oomity 
court  has  power  to  reverse  as  to  the  erroneous,  and  affirm  as  to  the  correct 
part  of  the  judgment. 

Staats  V.  Hudson  River  R.  R.  Co.,  39  Barb.  298. 

When  the  judgment  rendered  by  the  justice  is  for  different  claims,  or  is 
for  distinct  items  or  articles  of  property,  separable  in  their  nature,  and 
capable  of  being  separated  on  the  record,  both  as  to  identity  and  value^  the 
county  court  may  reverse  in  part  and  affirm  as  to  the  residue. 

Shaw  V.  Davis,  65  Barb.  389. 

The  county  court  may,  on  appeal,  reverse  as  to  one  or  more  of  the  de- 
fendants and  affirm  as  to  the  others  a  joint  judgment  of  a  justice's  court 
against  several  defendants  in  an  action  of  tort. 

Van  Slyck  v.  Snell,  6  Lans.  299. 
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Smith,  J.  The  failure  to  enter  the  judgment  against  Good* 
year  as  well  as  against  the  Vieles  seems  to  have  been  an  error 
which  was  substantiaL  Kelson  v.  Bostwick,  6  Hill,  37,  41; 
Code  Civ.  Pra  §  8020.  This  was  recognized  as  error  by  the 
learned  county  judge  who  directed  this  judgment.  But  he 
sought  to  avoid  the  same  by  amending  the  judgment  so  as  to 
make  it  in  form  against  Goodyear  as  well  as  against  the  defend- 
ants Viela  For  this  action  of  the  county  court  we  can  find  no 
authority.  By  section  8063  of  the  Code  of  Civil  Procedure  the 
county  court  has  authority  to  affirm  or  reverse  the  judgment  in 
whole  or  in  part,  and  as  to  any  or  all  of  the  parties.  "No  au- 
thority, however,  is  anywhere  conferred  to  modify  the  judg- 
ment, or  to  make  perfect  by  amendmtot  a  judgment  which  be- 
low was  imperfect.  The  respondent  seeks  to  justify  the  judg- 
ment of  the  coimty  court  upon  the  ground  that  the  notice  of 
appeal  purports  to  have  been  taken  by  all  of  the  defendants. 

EzTKHT  OF  Relibf  ON  APPEAL  TO  CouNTT  CouBT  ON  THB  Law,— Continued. 

e.  Modification, 

The  county  court  has  power  to  modify  the  judgment  of  a  justice's  court 
on  appeal  by  reducing  the  amount  according  to  the  justice  of  the  case  with* 
out  regard  to  technical  errors. 

Brownell  t.  Winne,  20  N.  T.  400. 

Where  a  justice  errs  in  rendering  a  judgment  for  the  plaintiff  for  more 
than  is  claimed  in  the  complaint,  the  counly  court  may  correct  the  judg- 
ment by  conforming  it  to  the  pleadings  and  reduoe  it  to  the  amount 
claimed  and  affirm  it  as  to  the  residue. 

Weed  T.  Lee,  60  Barb.  854. 

Where  the  court  below  erred  in  allowing  a  plaintiff  oosts,  after  an  offer 
of  judgment  had  been  made  by  the  defendant,  foUowed  by  a  recovery  not 
more  favorable  to  the  plaintiff  than  the  offer,  the  county  court  should  not 
reverse  the  judgment  entirely,  for  it  has  power  to  correct  the  error  by  so 
modifying  the  judgment  as  to  allow  the  defendant  the  costs  accruing  after 
the  offer,  deducting  the  amount  from  the  judgment. 

Rowerdink  v.  Bitner,  72  Hun,  661;  72  St.  Rep.  300;  36  Supp.  1027. 

Where,  in  arriving  at  a  judgment  for  the  balance  claimed  on  sale  of 
goods,  credits  were  allowed,  but  not  for  two  items,  the  amounts  of  which 
wvre  not  i^iven,  the  county  court  has  no  data  from  which  it  can  modify  the 
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But  that  notice  must  be  read  in  connection  with  the  judgment 
from  which  the  appeal  is  taken,  and^  inasmuch  as  that  judgmeat 
is  fairly  identified  by  the  notice  of  appeal,  it  will  be  deemed  to 
have  been  taken  simply  in  behalf  of  those  against  whom  the 
judgment  was  entered.  However,  even  if  Gtoodyear  had  him- 
self appealed  from  the  judgment,  it  could  not  estop  the  defend- 
ants Viele  from  questioning  the  judgment  which  was  prejudi- 
cial to  them,  nor,  in  our  judgment,  could  it  give  the  right  to  the 
county  court  to  exercise  an  authority  in  amending  the  judgment 
which  is  not  found  in  the  statute.  We  see  no  alternative,  there- 
fore, other  than  to  reverse  the  judgment  of  the  county  court  and 
also  that  of  the  justice's  court. 

Judgment  of  the  county  court  and  of  the  justice's  court  re- 
versed, with  costs  in  all  courts.     All  concur. 

EzTBNT  OF  Relief  on  Appeal  to  County  Court  on  the  Law, — continued 

judgment  so  as  to  give  credit  for  such  items,  or  send  the  case  back  for  a 
new  trial  before  the  Justice. 
Hucsted  y.  Bliss,  42  St.  Rep.  78;  16  Supp.  644. 

In  an  action  for  a  tort,  where  the  damages  necessarily  rest  in  the  dis- 
cretion of  the  jury,  a  county  court  may  provide  that  the  j-adgment  re- 
covered by  plaintiflf  in  a  justice's  court  shall  be  reversed  unless  he  elect  to 
reduce  the  damages,  in  which  case  the  judgment  is  to  be  modified  by  Buch 
reduction,  and  affirmed  as  modified. 

Powers  y.  Hanford,  7  App.  Div.  343;  39  Supp.  936. 

Where,  in  a  justice's  court  the  verdict  was  rendered  in  favor  of  plaintiff's 
assignor,  who  was  not  a  party  to  the  action,  and  the  judgment  entered  there- 
on, and  the  county  court  on  plaintiff's  appeal  modified  the  judgment  by 
changing  it  from  one  in  favor  of  plaintiff's  assignor  to  one  in  favor  of  plain- 
tiff, on  appeal  by  defendant  the  supreme  court  affirmed  the  judgment  of  the 
county  court  on  the  ground  that  defendant  was  not  injured  in  any  man- 
ner by  the  judgment  of  the  county  court  which  did  not  in  any  way  change 
the  actual  situation  of  the  parties. 

McAleer  v.  Warren,  77  Hun,  589;  60  St  Rep.  181 ;  28  Supp.  1000. 

In  the  case  last  cited  it  was  indicated  that  the  judgment  entered  by  the 
justice  was  in  reality  a  judgment  in  favor  of  the  plaintiff  and  no  apP**^ 
was  necessary  on  his  part,  and  also  that  the  defendant  might  "nave 
successfully  appealed  from  the  justice's  judgment  on  the  ground  that  it  *'*' 
unsupported  by  any  verdict.     That  defect  having  been  remedied  on  p^^^' 
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tiff's  appeal  to  the  county  court,  there  was  no  ground  for  defendant  to  com- 
plain of  the  judgment. 

d.  tfew  relief. 

A  county  court  cannot,  on  reversing  a  judgment  of  a  jostioe's  court  in 
favor  of  plaintiff,  grant  new  relief  by  awarding  damages  to  defendant 
where  they  are  not  warranted  either  by  the  decision  or  by  the  evidence  or 
by  the  proceedings  appearing  in  the  record  on  appeal. 

Hewitt  V.  Ballard,  16  App.  Div.  466;  78  St.  Rep.  935;  44  Supp.  035;  4 
Ann.  Gas.  228. 

Upon  an  appeal  from  a  judgment  of  a  justice  of  the  peace  the  county 
court  is  confined  to  an  affirmance  or  reversal  of  the  judgment,  and  may  not 
award  damages  to  a  party  who  has  been  unsuccessful  in  the  justice's  court. 

Ludlum  V.  Couch,  10  App.  Div.  603;  76  St.  Rep.  370;  42  Supp.  370. 

A  bounty  court  has  no  power  on  reversal  of  a  judgment  of  a  justice  of 
the  peace  to  direct  judgment  for  a  specific  sum  in  favor  of  one  of  the  par- 
ties. 

Manheim  v.  Seitz,  21  App.  Div.  16;  81  St.  Rep.  282;  47  Supp.  282. 

e.  'Neto  trial. 

Prior  to  the  amendment  to  §  3063  of  the  Code  of  Civil  Procedure  which 
took  effect  September  1,  1900,  the  county  court  was  without  power  to  award 
a  new  trial,  upon  a  reversal,  except  on  appeal  from  a  judgment  by  default 
under  §  3064.  That  amendment,  however,  gave  it  such  power  where 
the  judgment  is  contrary  to  or  against  the  weight  of  the  evidence.  The 
eases  decided  prior  to  that  amendment  must  be  applied  in  view  of  the 
change  effected  by  it. 

Upon  an  appeal  from  a  justice's  court,  where  no  new  trial  is  demanded 
In  the  appellate  court,  the  county  court  is  limited  to  an  aihrmance  or  re- 
versal of  the  judgment  of  the  justice  in  whole  or  in  part,  and  has  no  power 
to  grant  a  new  trial  in  the  justice's  court  except  in  cases  where  the  defend- 
ant fails  to  appear  in  the  lower  court. 

Plats  V.  Burton  &  Cory  Cider  &  Vinegar  Co.  7  Misc.  473 ;  28  Supp.  386. 

A  new  trial  may  not  be  granted  by  the  county  court,  on  an  appeal  from 
a  justice's  court,  on  the  ground  that  the  defendant  failed  to  appear  before 
the  justice  at  the  time  to  which  the  trial  of  the  action  had  been  adjourned, 
where  it  appears  that  both  the  defendant  and  his  attorney  were  present  in 
the  justice's  court  on  the  adjourned  day,  and  that  they  remained  there  un- 
til the  case  was  called,  and  during  the  trial  thereof,  but  the  attorney  re- 
fused to  answer  on  behalf  of  the  defendant  when  the  case  was  called,  and 
declined  to  take  any  part  in  the  trial  on  the  ground  that  it  was  called  too 
late. 

Thomas  v.  Keeler,  62  Hun,  318;  23  St.  Rep.  436;  «  Supp.  359;  16  Civ. 
Pro.  408. 
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The  power  of  the  county  court  of  Monroe  Ck>unty  to  entertain  a  motion 
to  set  aside  a  judgment  of  the  Municipal  Court  of  the  city  of  Rochester, 
entered  upon  the  plaintiff's  default,  from  which  an  appeal  has  been  taken, 
was  not  derived  solely  from  section  257  of  the  charter  of  the  city  of  Roches- 
ter, in  force  previous  to  the  present  charter  of  cities  of  the  second  class, 
which  provided  that  the  motion  must  be  minde  within  twenty  days  after  the 
entry  of  judgment  in  the  Municipal  Court,  but  is  also  conferred  by  section 
3064  of  the  Code  of  Civil  Procedure,  which  is  made  applicable  to  the  Mu- 
nicipal Court  of  the  city  of  Rochester  by  section  8226  of  that  code,  and 
.which  does  not  prescribe  such  a  limit. 

Albertson  v.  Behrend  Manufacturing  Co.,  47  App.  Div.  232;  96  St  Rep. 
640;  62  Supp.  640. 

The  county  court  cannot  grant  an  order  opening  a  default  and  vaeatiog 
the  judgment  on  a  motion  made  before  a  return  has  been  made  by  the  jus- 
tice. 

Kellock  V.  Dickinson,  6  App.  Div.  616;  39  Supp.  S8. 

1.  Manifest  injuttioe. 

The  county  court  cannot  set  aside  a  judgment  taken  l^  default  in  a  jus- 
tice's court  and  grant  a  new  trial  on  the  ground  that  manifest  injustioe 
was  done,  where  such  injustice  in  shown  only  by  an  affidavit  gtating  that 
the  judgment  is  larger  in  amount  than  it  ought  to  have  been. 

Bates  V.  Gorman,  8  Civ.  Pro.  180. 

A  judgment  of  a  justice's  court  taken  by  default  will  not  be  set  adds 
and  a  new  trial  granted  by  the  county  court  on  appeal  upon  the  ground 
that  manifest  injustice  has  beeii  done,  where  it  does  not  appear  what  the 
defense  is  or  that  defendant  has  any. 

Young  V.  Conklin,  3  Misc.  122;  ^3  Supp.  993. 

2.  Satisfactory  excuse, 

A  county  court  on  appeal  cannot  direct  a  new  trial  of  an  action  decided 
in  a  justice's  court  in  favor  of  plaintiff  on  defendant's  default,  unless  de- 
fendant renders  a  satisfactory  excuse  for  his  default. 

De  Bevoise  v.  Ingalls,  88  Hun,  186;  68  St.  Rep.  423;  34  Supp.  413. 

The  fact  that  defendant  on  the  return  day  of  a  summons  asked  the  jus- 
tice to  wait  until  she  could  obtain  a  lawyer  or  adjourn  the  hearing,  and, 
when  she  could  not  find  an  attorney  after  diligent  search,  the  jusUoe 
vUowed  the  plaintiff  to  take  judgment  by  default,  is  a  satisfactory  exeuae. 

McCarthy  v.  Crowley,  1  Silv.  S.  Ct,  364;  24  St.  Rep.  816;  6  Supp.  676.    * 

An  alTidavit  stating  that  defendant  forgot  the  time  the  summons  ^aa  re- 
turnable, and  setting  forth  that  he  was'in  charge  of  a  large  number  oi  inen 
and  with  them  was  engaged  in  loading  a  quantity  of  stone  upon  canal  boats 
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and  upon  railroad  cars,  and  that,  in  the  hurry  attendant  up«a  the  workt  1m 
forgot  the  hour,  shows  a  sufficient  excuse  for  his  default. 
Bates  y.  Gorman,  8  Ciy.  Pro.  180.    . 

The  county  court  will  not  grant  a  new  trial  in  the  justice's  court,  where 
the  defendant  purposely  failed  to  appear  on  the  trial,  relying  upon  his 
right  under  the  complaint  to  a  new  trial  in  the  appellate  court  on  appeal, 
which  was  cut  off  by  an  amendment  of  the  complaint^  allowed  by  the  jue- 
tioe  on  an  adjourned  day  in  the  absence  of  the  defendant^  redooing  the 
amount  demanded  below  fifty  dollars. 

Rifiley  v.  Van  De  lander,  17  Misc.  661 ;  41  8npp.  402. 


OTTAWAY  V.  LOWDEN. 


15S  App.  Div.  410;  100  St.  Rep.  9S2;  66  Bupp.  $59.1 

{Bvprmne  Court,  Appellate  Diviaion,  Fourth  Department.    November,  20, 

1900.) 

PHTSIOIANS  and  SXJBGEONS — ^LlOSNSE  TO  PBAOnOB— iHFBliraoT  Rbgistba- 

TiON — ^Validation — ^Retboaction. 
Laws  1880,  c.  513,  §  4,  provides  that  a  person  who  holds  a  medical  diplo- 
ma from  a  school  in  another  state  may  be  registered  to  practice  in  this 
state  on  securing  the  approval  of  his  diploma  by  the  faculty  of  an  in- 
corporated medical  school  of  this  state  and  furnishing  such  other  qual- 
ifications as  they  may  require,  and  section  3  makes  a  violation  of  the 
act  a  misdemeanor.  Laws  1893,  c.  661,  §  148,  declares  that  a  resigtra- 
tion  which  is  not  legal  because  of  some  unintentional  omission  may  be 
validated  by  obtaining  from  the  regents  of  the  state  university  a  cer- 
tificate of  validation.  Plaintiff's  registration  in  1886  was  imperfect 
because  his  diploma  was  not  approved  by  any  medical  faculty,  and  im 
1899  the  board  of  regents  of  the  state  university  issued  a  certificate 
validating  such  registration.  Beld,  that  plaintiff  could  not  recover 
for  medical  services  rendered  in  1894,  since  at  that  time  he  had  no  li- 
cense, and  to  give  a  retroactive  effect  to  section  148  would  allow  a  re- 
covery for  services  which  constituted  a  misdemeanor  at  the  time  they 
were  rendered.* 

Adams,  P.  J^  and  Laughlin,  J.,  dissenting. 


*For  note  on  "Registry  of  Physician  as  Prerequisite  to  Compensatioii,' 
see  8  Aniv  Oaa.  190. 
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Appeal  from  Monroe  county  court. 

Action  by  John  E.  Ottaway  against  Mary  Ann  Lowden. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  Adams,  P.  J.,  and  McLennan^  Spkikg,  Wh- 
iJAMs,  and  Lauohlin,  J  J. 

P.  J.  DobsoUj  for  appellant. 

John  Desmond,  for  respondent. 

Spring,  J.  The  plaintiff  was  engaged  in  the  practice  of 
medicine  in  the  city  of  Rochester,  and  brought  this  action  to 
recover  for  medical  services  rendered  defendant  in  the  year 
1894,  and  claims  due  $273,  besides  interest.  The  nonsuit  was 
granted  on  the  ground  that  the  plaintiff,  at  the  time  of  the  ren- 
dition of  the  services,  was  not  legally  qualified  to  practice  his 
profession,  and  that  is  the  only  issue  on  this  appeal.  The  plain- 
tiff was  graduated  from  the  medical  department  of  the  Univer 
sity  of  Michigan  in  1886,  and  commenced  practice  in  Penn 
Tan,  Yates  county,  in  this  state.  On  the  8th  day  of  October 
in  that  year  he  caused  his  affidavit  to  be  registered  in  the  office 
of  the  clerk  of  that  county,  setting  forth  that  he  held  a  diploma 
from  the  University  of  Michigan,  and  that  was  his  authority  for 
the  practice  of  physic  and  surgery.  In  1889  the  plaintiff 
moved  to  Monroe  county  and,  before  engaging  in  the  practice 
of  medicine  in  that  county,  caused  a  transcript  of  the  said  affida- 
vit to  be  filed  in  the  clerk's  office  of  that  county.  On  January 
]0,  1899,  the  state  medical  board  recommended  that  the  "iInpe^ 
feet  registration"  of  the  plaintiff  "be  made  valid,"  and  this  was 
supplemented  by  the  certificate  of  the  said  board  of  regents  of 
date  February  2,  1899,  reciting  the  facts  presented  to  the  state 
medical  board,  and  the  recommendation  that  was  made  by  that 
body,  and  this  certificate  was  filed  in  Monroe  county  February 
14,  1899.     On  the  8th  day  of  November,  1899,  an  entry  was 
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made  in  the  register  of  the  physicians  and  surgeons  in  the  coun- 
ty of  Monroe  stating  that  plaintiflF's  authority  for  the  practice 
of  medicine  was  his  university  diploma  "registered  in  Yates 
county  October  8,  1886,  registered  on  certificate  from  Yates 
county."  Chapter  513  of  the  Laws  of  1880,  which  is  entitled 
"An  act  to  regulate  the  licensing  of  physicians  and  surgeons," 
was  in  force  at  the  time  the  plaintiff  began  the  practice  of  medi- 
cine in  Yates  county.  Section  4  of  that  act  prescribes  the  pro- 
cedure by  which  a  person  coming  into  the  state  may  be  licensed 
to  practice  physic  and  surgery.  If  he  holds  a  diploma  issued  to 
him  by  a  medical  school  without  the  state,  he  can  secure  the 
indorsed  approval  "of  the  faculty  of  such  incorporated  medical 
college  or  medical  school  of  this  state."  There  must,  however, 
accompany  the  presentation  of  the  diploma  to  the  faculty  "sat- 
isfactory evidence  of  his  good  moral  character,"  together  with 
"such  other  evidence,  if  any,  of  his  qualifications  as  a  physician 
and  surgeon  as  such  faculty  may  require ;"  that  is,  the  faculty 
of  the  medical  college  in  this  state  to  which  this  evidence  is  pre- 
sented is  the  examining  board  which  passes  upon  his  acquire- 
ments to  engage  in  the  practice  of  medicine,  and  they  use  his 
diploma  as  a  basis,  but  their  approval  must  include  not  alone  the 
diploma,  but  his  qualifications  and  moral  character.  There  is 
no  pretense  that  plaintiff  ever  attempted  to  comply  with  the 
plain  requirements  of  this  statute.  Chapter  647  of  the  Laws  of 
1887  is  another  act  in  regulation  of  the  licensing  of  physicians, 
but  it  does  not  in  any  way  lessen  the  restrictions  of  the  statute 
referred  to.  Subdivision  8  of  section  2  permits  the  indorse- 
ment and  approval  to  be  made  not  only  by  the  faculty  of  a  medi- 
cal school  or  college  in  the  state,  but  also  by  the  regents  of  tlie 
j^tate  university  "on  the  recommendation  of  a  legally  constituted 
board  of  medical  examiners  of  this  state."  Chapter  500  of  the 
Laws  of  1890  is  amendatory  of  the  act  of  1887,  and  subdivision 
3  of  section  2  vests  the  right  of  approval  in  the  regents  of  the 
university  alone.  Chapter  661  of  the  Laws  of  1893  is  an  elabo- 
rate act  pertaining  to  the  public  health,  and  regulating  the  reg- 
istration and  licensing  of  physicians  and  surgeons.     By  that  act 
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the  authority  to  issue  licenses  still  rests  with  the  state  board  of 
regents,  and  its  permission  is  an  indispensable  prerequisite  to 
engaging  in  the  practice  of  physic  and  surgery.  These  enact- 
ments show  an  unfaltering  purpose  to  exclude  from  the  medical 
profession  quacks  and  charlatans  who  seek  to  ply  their  calling 
without  the  essential  preliminary  training.  The  statute  last  re- 
ferred to  at  section  148  provides  that,  if  these  has  been  an  "im- 
perfect registration"  through  some  technical  or  unintentional 
omission,  the  board  of  regents  may,  in  the  manner  therein  pro- 
vided, "make  valid  the  previous  imperfect  registration."  It  is 
under  this  provision  that  the  plaintiff  claims  he  is  now  duly  li- 
censed to  continue  the  practice.  Assimiing  this  to  be  correct 
there  is  no  suggestion  in  the  act  that  this  provision  is  to  be  retro- 
active in  effect.  Such  a  construction  will  not  be  given  to  the 
act  unless  that  is  the  only  deduction  from  its  language.  Gen- 
eva &  W.  Ey.  Co.  V.  New  York  Cent.  4;  H.  R.  R.  Co.,  168  N.  T. 
228-232 ;  57  N.  E.  498 ;  K  T.  &  Oswego  M.  Railroad  Co.  t. 
Van  Horn,  57  N.  Y.  473-477.  When  the  services  in  question 
were  rendered,  plaintiff  possessed  no  license,  and  had  no  author- 
ity to  prosecute  his  calling.  The  state  board  cannot  endue  him 
with  a  cause  of  action  where  none  existed  before.  It  may  do 
away  with  the  necessity  of  any  further  license  or  registration  hy 
injecting  life  into  the  papers  he  has  already  filed,  and  give  him 
a  "clean  bill  of  health"  for  the  future ;  but  that  under  this  act 
is  the  extent  of  its  authority.  A  license  during  all  this  period 
was  necessary  to  enable  the  plaintiff  to  practice  his  profession. 
Confessedly,  he  had  none.  There  is  no  warrant  in.  the  law  for 
the  state  board  to  determine  that  he  in  fact  during  all  this  period 
was  licensed  to  practice.  Section  8  of  chapter  518  of  the  La^s 
of  1880,  above  mentioned,  makes  a  violation  of  the  provisions 
of  the  act  a  misdemeanor.  A  similar  provision  is  contained  m 
the  cognate  statute  (Laws  1887,  c.  647,  §  6 ;  Laws  1893,  c  661, 
§  153).  The  agreement  with  the  defendant,  therefore,  is  void, 
and  no  recovery  can  be  had.  Fox  v.  Dixon,  34  St.  Rep.  710;  12 
Supp.  267.     In  that  case,  which  is  cited  approvingly  in  Aocetta 
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V.  Zupa,  54  App.  Div.  33 ;  100  St  Rep.  303 ;  66  Snpp.  808 ;  8 
Am.  Cas.  190,  the  court  use  this  language : 

''It  is  a  settled  principle  that  one  cannot  recover  compensation  for  doing 
an  act  to  do  which  is  f9rbidden  by  law  and  is  a  misdemeanor.  The  contra- 
ry rule  would  make  an  absurdity.  It  would  permit  one  to  hire  another  to 
commit  a  misdemeanor,  and  would  compel  the  payment  of  the  contract 
price  for  doing  what  the  law  forbids.  Whether  this  statute  is  wise  or  not 
we  cannot  examine.  It  is  enacted  in  the  interest  of  the  health  of  the  pub- 
He,  to  prevent  incompetent  persons  from  practicing  as  physicians.  We 
must  give  effect  to  it.  And  we  cannot  permit  a  recovery  of  compensation 
for  doing  an  act  which  this  statute  declares  to  be  a  misdemeanor.  Oscan- 
yan  v.  Arms  Co.,  103  U.  S.  261;  26  L.  ed.  639." 

During  the  time  these  services  were  rendered  the  plaintiff  was 
liable  to  indictment  and  conviction  for  practicing  physic  and 
r^urgery  without  proper  warrant.  If  this  act  is  to  be  given  a  re- 
troactive effect,  we  have  the  anomalous  condition  of  affairs 
whereby  he  can  recover  for  services  the  rendition  of  which  by 
him  constituted  a  crime.  This  interpretation  may  operate  as 
an  injustice  in  a  particular  case,  but  the  statutes  are  a  safeguard 
both  to  the  public  and  to  those  engaging  in  the  practice  of  physic 
and  surgery,  and  should  be  rigorously  enforced. 

Judgment  and  order  affirmed,  with  costs  to  the  respondent. 

MoLennan  and  Williams^  JJ.,  concur. 

Adams^  p.  J.  (dissenting.)  The  plaintiff  brings  this  action 
to  recover  the  value  of  certain  services  alleged  to  have  been  ren- 
dered by  him  as  a  physician  and  surgeon  in  behalf  of  the  defend- 
ant By  the  undisputed  evidence  in  the  case  it  appears  that  the 
plaintiff  was  graduated  from  the  University  of  Michigan  at  Ann 
Arbor  in  1886,  and  received  a  diploma  from  that  institution 
bearing  date  the  1st  day  of  July,  in  that  year.  Shortly  after 
his  graduation  the  plaintiff  removed  to  this  state  and  com- 
menced practicing  his  profession  at  Penn  Yan,  in  the  county  of 
Yates ;  and  on  the  8th  day  of  October,  1886,  he  filed  with  the 
clerk  of  that  county  an  affidavit  in  which  he  stated  his  age,  resi- 
dence, place  of  birth,  and  authority  for  practicing  physic  nnd 
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surgery,  as  required  by  section  2,  c.  513,  Laws  1880.  But  he 
omitted  to  accompany  such  affidavit  with  the  indorsement  of  the 
faculty  of  an  incorporated  medical  college  or  school  of  this  state, 
required  by  section  4  of  the  same  chapter,  in  consequence  oi 
which  the  affidavit  was  confessedly  insufficient  In  the  yeai 
1889  the  plaintiff  removed  to  the  village  of  Charlotte,  in  the 
county  of  Monroe,  and  on  the  18th  day  of  November  of  that 
year  he  presented  to  the  clerk  of  that  county  a  certified  copy  of 
the  affidavit  filed  by  him  with  the  clerk  of  the  county  of  Yates, 
and  the  same  was  thereupon  filed  in  the  office  of  the  clerk  with 
these  words  indorsed  thereon,  "Registered  also  in  the  county  of 
Monroe."  The  services  which  constitute  the  claim  in  suit  were 
rendered  in  the  year  1894,  and  in  the  year  1899  the  plaintiff, 
having  in  the  meantime  discovered  that  his  former  registration 
was  imperfect,  applied  to  the  regents  of  the  university  of  this 
state  for  a  certificate  which  should  cure  such  imperfection. 
This  application  was  granted,  and  upon  the  14th  day  of  Febru- 
ary, 1899,  a  regents'  certificate  or  license  was  filed  in  the  clerk's 
office  of  Monroe  county.  This  certificate,  which  was  based  up- 
on a  recommendation  of  the  state  board  of  medical  examiners 
bearing  date  the  17th  day  of  January,  1899,  reads  as  follows, 
viz.: 

"Certificate  of  Board  of  Regents. 
"University  of  the  State  of  New  York. 
"The  regents  of  the  Unix'ersity  of  the  State  of  New  York  hereby  certify: 
That  John  E.  Ottaway,  of  the  village  of  Charlotte,  N.  Y.,  did  in  the  year 
1886  present  to  the  county  clerk  of  Yates  county,  N.  Y.,  an  M.  D.  diploma 
iftsued  to  said  Ottaway  by  the  University  of  Michigan,  July,  1886,  and  tb»t 
he  made  the  affidavit  before  the  s^d  clerk  then  required  of  persons  who  ap- 
plied for  licenses  to  practice  medicine,  and  that  said  affidavit  was  duly  fil^ 
in  the  office  of  the  clerk  of  Yates  county.  That  thereafter,  on  the  18th 
day  of  Nov.,  1889,  the  said  John  E.  Ottaway  presented  to  the  clerk  of  th« 
county  of  Monroe,  N.  Y.,  a  certified  copy  of  the  affidavit  filed  by  him  with 
the  clerk  of  Yates  county,  who  indorsed  thereon  the  words,  'Registered  also 
in  the  county  of  Monroe.'  That  said  attempted  registration  of  Dr.  (H**" 
way  in  each  of  the  said  counties  was  invalid  for  the  reason  that  he  had  not 
exhibited  his  diploma  to  the  faculty  of  some  duly-incorporated  mftJ'<^*' 
school  or  college  in  this  state,  and  received  from  them  an  indorsement  oi 
approval,  and  has  not  presented  his  diploma,  with  such  indorsement,  to 
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the  county  clerk  of  Yates  county.  That  such  omission  was  wholly  uninten- 
tional. We  further  certify  that  Dr.  Ottaway  had  all  of  the  other  require- 
ments prescribed  by  law  at  the  time  of  his  imperfect  registration,  and 
would  have  been  entitled  to  be  legally  registered.  We  also  certify  that 
proofs  of  the  foregoing  facts  have  been  submitted  to  the  state  board  of 
medical  examiners,  and  that  they  have  unanimously  recommended  that  the 
imperfect  r^stration  of  said  John  K  Ottaway  in  the  counties  of  Yates  and 
Monroe  be  made  valid. 

"In  witness  whereof,  the  seal  of  the  University  of  the  State  of  New  York 
is  hereunto  affixed  this  2nd  day  of  February,  1899. 

"[Seal.]  James  Russell  Parsons,  Jr.,  Deputy  Secretary. 

"Certified  by  Herbert  J.  Hamilton,  Examiner. 

"[Ten  cent  revenue  stamp.] 

"Filed  February  14th,  1899,  Monroe  county." 

— ^And  was  issued  pursuant  to  section  148  of  chapter  661  of  the 
Laws  of  1893,  known  as  the  "Public  Health  Law,"  which  also 
provides,  among  other  things,  that : 

"On  receiving  from  a  state  board  an  official  report  that  an  applicant  has 
successfully  passed  the  examination  and  is  recommended  for  licenses,  the 
regents  shall  issue  to  him,  if  in  their  judgment  he  is  duly  qualified  therefor, 
a  license  to  practice  medicine.  ...  If  any  person  whose  registration 
is  not  legal  because  of  some  error,  misunderstanding,  or  unintentional 
omission  shall  submit  satisfactory  proof  that  he  had  all  the  requirements 
prescribed  by  law  at  the  time  of  his  imperfect  registration,  and  was  enti- 
tled to  be  legally  registered,  he  may,  on  the  unanimous  recommendation  of 
a  state  board  of  medical  examiners,  receive  from  the  regents,  under  seal,  a 
certificate  of  the  facts,  which  may  be  registered  by  any  county  clerk,  and 
^hall  make  valid  the  previous  imperfect  registration." 

As  already  stated,  it  is  conceded  that  the  plaintiff's  attempted 
registration  in  1886  was  imperfect,  but  it  appears  that  at  that 
time  he  possessed  all  the  requirements  prescribed  by  law  to  en- 
title him  to  be  legally  registered,  and  this  fact  is  certified  to  by 
the  regents  in  their  certificate.  There  is  not  a  shadow  of  pre- 
tense that  the  plaintiff  has  designedly  evaded  the  law,  or  in  any 
wise  acted  in  bad  faith  in  his  attempt  to  register  within  this 
state.  Neither  is  it  claimed  that  he  is  not  sufficiently  qualified 
by  education  and  experience  to  entitle  him  to  practice  his  profes- 
sion ;  and,  such  being  the  case,  the  sole  question  to  be  deter- 
mined, it  seems  to  me,  relates  to  the  effect  to  be  given  to  the  con- 
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eluding  paragraph  of  section  148,    above  quoted,    and  that  is 
whether  or  not  it  is  retroactive  in  ita  operation.     In  conside^ 
ing  this  question  it  must  be  borne  in  mind  that  the  statute  rekt- 
ing  to  and  regulating  the  practice  of  medicine  within  this  state 
is  highly  penal  in  its  nature.     It  not  only  prohibits  a  person 
who  does  not  conform  to  its  requirements  from  practicing  his 
profession,  however  well  qualified  he  may  be  to  do  so,  but  it  ren- 
ders him  liable  to  fine  and  imprisonment.     Manifestly,  there- 
fore, within  well-accepted  rules  of  construction,  it  is  a  statute 
which  must   be   construed   liberally   in  favor  of  the  plaintiff. 
Whitaker  v.  Masterton,  106  N.  Y.  277 ;  12  X.  E.  604 ;  Eaynard 
V.  Chase,  1  Burrows,  2-6.     With  this  rule  in  mind,  it  seems  to 
me  quite  plain  that  the  only  construction  to  be  given  to  the  pro- 
vision now  under  consideration  is  that  the  legislature  intended 
to  afford  to  persons  who  were  in  fact  duly  qualified  to  practice 
medicine,  but  who  had  innocently  and  unintentionally  omitted 
to  comply  with  the  requirements  of  the  law,  an.  opportunity  to 
rectify  such  omission  upon  furnishing  satisfactory  proof  that 
they  possessed  all  the  necessary  requirements  at  the  time  of  their 
imperfect  registration.     This  much  the  plaintiff  has  unquestion- 
ably done,  and  in  a  certificate  reciting  the  fact  the  state  board  of 
medical  examiners    have    unanimouslv   recommended  that  he 
should  receive  from  the  regents  a  certificate  thereof,  under  seal. 
This  was  subsequently  obtained,  and,  when  registered,  it  con- 
stituted a  full  and  complete  authority  or  license  to  practice  in 
this  state.     Now,  what  is  the  effect  of  such  a  certificate  upon 
the  one  which  preceded  it  ?     Did  it  simply  authorize  the  plain- 
tiff to  practice  his  profession  in  this  state  from  the  time  of  its 
filing?     If  so,  it  seems  to  me  that  the   legislature  could  have 
given  expression  to  such  an  intention  in  much  simpler  and  more 
satisfactory  language  than  it  has  employed.     But,  as  I  read  it, 
the  statute  declares  something  more  than  this,  and  something 
which  gives  to  it  quite  a  different  meaning  from  the  one  con- 
tended for;  for  it  says  that  when  the  regents'  certificate  is  wgis" 
tared  by  any  county  clerk  it  "shall  make  valid  the  previous  im- 
perfect rpiri^tration,"  or,  in  other  words,  that  it  shall  give  life 
and  validity  to  something  which  theretofore  was  imperfect  and 
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invalid.  As  has  been  shown/  the  plaintiff  made  an  attempt  to 
register  in  the  year  1886,  which,  although  ineffectnal  because  of 
its  failure  to  comply  with  the  requirements  of  the  law,  was 
nevertheless  a  registration;  and  when  life  and  validity  were  in- 
fused into  that  registration  by  subsequent  legislative  enactment, 
it  must^  I  think,  within  the  plain  terms  of  the  statute,  have  been 
perfected  and  made  valid  as  of  its  original  date.  This  precise 
question  has  recently  been  under  examination  in  a  well-consid- 
ered opinion  by  a  jurist  of  conceded  ability,  and  the  conclusion 
reached  by  him  is  one  which  commends  itself  to  my  approval, 
and  one  which,  if  adopted  by  this  court,  as  I  think  it  should  be, 
would  necessarily  lead  to  a  reversal  of  the  judgment  appealed 
from.  Mayor,  etc.,  of  New  York,  v.  Bigelow,  13  Misc.  42 ;  68 
St.  Rep.  168;  34  Supp.  92.  Entertaining  this  view,  I  am  un- 
able to  concur  in  the  opinion  of  Mr.  Justice  Spring. 
Laughlin^  J.,  concurs. 


MATTER  OF  REDMOND. 

[54  App.  Div,  4Si;  100  8t.  Rep,  782;  66  Supp.  782.1 

{Bupreme  Court,  Appellate  Diviaion,  Firet  Department.    November    16, 

1900.) 

1.  ATTOBtETET  AITO  CLIENT — COLLECTIQN  OF  FUNDS — SUCCESSOR  IN  InFEBBST 
— SUUICABT  PBOCEEDINO. 

While  a  summary  proceeding  to  compel  the  payment  of  money  by  an  at- 


NoTB. — Sttmmabt  Remedy  of  Client  against  Attobnet. 

a.  Scope  of  note. 

b.  In  general. 

c.  Availability — When  relation  of  attorney  and 

client  does  not  esnst. 

d.  Practice. 


a.  Scope  of  note. 

An  extensfve  note  on  this  subject  can  be  found  in  6  Ann.  Cas.  6-16, 
irhich  covers  the  cases  pror  to  1898.  The  present  note  is  merely  supple- 
oiental  and  brings  the  prior  one  down  to  date. 
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tornej  cannot  be  maintained  unless  the  relation  of  attorney  and  client 
existed  between  the  parties  when  the  attorney  received  the  money,  the 
client's  successor  in  interest  can  compel  payment,  though  the  relation 
has  never  existed  between  the  successor  and  the  attorney. 

2.  Same. 
Decedent  was  adjudged  a  lunatic,  and  a  committee  of  her  person  and  es 
tate  was  appointed.  The  attorney  for  the  committee  received  mone) 
growing  out  of  a  transaction  of  the  lunatic  for  safe-keeping  only. 
The  committee  died,  having  rendered  no  account  of  her  proceedings  ti 
committee,  ar  1  no  settlement  was  had.  Held,  that  the  relation  of  at 
torney  and  client  did  not  exist  between  the  attorney  and  'lie  lunatic 
and  hence  the  tatter's  administratrix  could  not  maintain  a  summary 
proceeding  to  compel  the  attorney  to  pay  over  the  money. 


Appeal  from  special  term,  New  York  county. 


SuMMAKT  Remedy  of  Client  against  Attormbt, — continued. 


b.  In  general. 

A  client  is  entitled  to  an  order  compelling  his  attorney  to  pay  over  money 
wrongfully  collected  and  withheld  by  the  latter. 

Pritchard  v.  Marvin,  33  App.  Div.  639;  90  St.  Rep.  974;  66  Supp.  S74. 

To  establish  his  right  to  retain  moneys  or  the  expenditure  therei^f,  in 
summary  proceedings  instituted  against  an  attorney,  he  must  show  in  de- 
tail what  has  been  done  with  the  money  and  justify  its  retention  or  eJKpen- 
diture.  It  is  not  enough  for  him  to  state  that  he  has  retained  it  for  coun- 
sel fees  and  for  money  which  he  has  paid  out  on  the  client*s  account 

Matter  of  Raby,  29  App.  Div.  225;  85  St.  Rep.  552;  51  Supp.  552. 

Matter  of  Ernst,  54  App.  Div.  363;  100  St  Rep.  620;  6^  Supp.  620. 

In  other  words,  the  attorney  must  show  the  services  and  disbursements 
in  detail,  and  establish  the  reasonableness  of  his  charges  by  evidence  suffi- 
cient to  justify  a  finding  by  a  court  or  jury  to  that  effect. 

^fritter  of  Ernst,  54  App.  Div.  363;  100  St  Rep.  620;  66  Supp.  620. 

Matter  of  Raby,  25  Misc.  240;  89  St  Rep.  87;  55  Supp.  87. 

An  application  for  an  order  to  compel  an  attorney  to  pay  over  money 
should  not  be  dismissed  on  a  mere  averment  that  he  has  retained  it  as  com- 
pensation, particularly  where  the  amount  involved  is  more  than  50  per  cent 
of  the  nioneya  collected. 

Matter  of  Ernst,  64  App.  Div.  363;  100  St  Rep.  620;  66  Supp.  620. 

An  order  may  be  made  by  a  surrogate's  court,  upon  the  settlement  of  the 
accounts  of  executors,  directing  their  attorney  to  deposit  in  a  bank  to  their 
credit  money  which  had  been  deposited  in  a  bank  in  the  testator's  name, 
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Application  by  Catherine  M.  J.  Bedihond,  as  administratrix 
of  Kebecca  D.  Champlin,  deceased^  for  an  order  requiring 
Charles  C.  Leeds,  an  attorney,  to  pay  over  certain  money. 
From  an  order  denying  the  application,  petitioner  appeals. 
Affirmed, 

Argued  before  Van  Beunt,  P.  J.,  and  Hatch,  Pattbesow, 
O'Bkien,  and  Ingbaham^  JJ. 

Isaac  N.  Miller,  for  appellant. 

Latson  <&  Bonynge  (Almet  B.  Latson,  counsel),  for  respond- 
ent 

Hatch^  J.  The  application  seems  to  have  been  denied  in  the 
court  below  upon  the  ground  that  it  appeared  upon  the  face  of 

SumcABT  Rbmbdt  of  Client  againbi^ttobnet, — continued. 

and  which  the  attorney  obtained  at  the  time  it  was  drawn  out  and  was  re- 
taining as  security  for  legal  services  rendered  the  executors.      Such  order 
cannot  be  deemed  prejudicial  to  the  rights  of  the  attorney. 
Matter  of  Rowland,  55  App/  Div.  66;  100  St.  Rep.  1121;  66  Supp.  1121. 

The  court  has  power,  upon  modifying  a  final  judgment  in  partition  by 
reducing  an  extra  allowance  granted  to  the  plaintiff's  attorney,  to  require 
the  latter  to  make  restitution  of  the  excess  after  a  deduction  therefrom  of 
compensation  for  his  services,  although  the  plaintiff  has  executed  to  such 
attorney  a  geneial  release  of  aU  claims  and  demands  and  has  procured  the 
substitution  of  another  attorney. 

Cooper  y.  Cooper,  51  App.  Div.  595;  08  St.  Rep.  001;  64  Supp.  001. 

The  granting  of  an  order  appointing  a  referee  to  take  proof,  in  a  pro- 
ceeding instituted  to  compel  an  attorn^  to  pay  over  funds  to  his  client,  is 
not  justified  upon  a  petition,  all  the  material  averments  of  which  are 
stated  to  be  upon  information  and  belief,  signed  by  a  person  describing  him- 
self as  ''Attorney  for  the  Petitioners,"  and  verified  by  him  upon  informa- 
tion and  belief,  the  grounds  of  which  latter  are  stated  to  be  correspondence 
had  with  one  of  the  petitioners,  where  the  only  reason  alleged  for  the  fail- 
ure of  the  petitioners  to  verify  the  petition  is  that  they  are  residents  of  an- 
other state. 

Matter  of  Curtis,  51  App.  Div.  434;  08  St.  Rep.  601;  64  Supp.  691. 
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the  petition  that  the  relation  of  attorney  and  client  did  not  exist 
between  the  parties,  and  that  summary  application  could  not  be 
made  to  compel  the  payment  of  money  in  the  absence  of  such  re- 
lation. While  it  is  undoubtedly  true  that  the  relation  of  atto> 
ney  and  client  must  have  existed  at  the  tiihe  of  tlie  reception  of 
the  money  by  the  attorney,  yet  it  does  not  follow  that  a  aue- 
cesser  in  interest  from  the  party  may  not  jnaintain  a  sunmiary 
proceeding  to  compel  payment  over  by  the  attorney,  even  though 
the  conventional  relation  does  not  and  has  never  existed  between 
them.  The  successor  in  interest  may  nevertheless  succeed  to  all 
of  the  remedies  which  were  possessed  by  the  original  party  to 
compel  payment  of  the  money.  In  Matter  of  Schell,  128  N.  Y. 
67 ;  27  N.  E.  957,  decided  this,  but  did  not  extend  the  doctrine 
beyond  it,  and  this  exception  did  not  bring  the  case  in  conflict 
with  the  rule  announced  in  Matter  of  Knapp,   85  N.  T.  284. 


SuMUART  RuMEDT  OF  Clibnt  AGAINST  Attornbt, — connoued. 

c.  Availahilitf^ — When  relation  of  attorney  and  client  does  not  etnst. 

One  attorney  cannot  institute  a  summary  proceeding  to  compel  another 
attorney  to  pay  oyer 'money  extorted  from  him  by  the  latter. 
Matter  of  Cattus,  42  App.  Div.  134;  03  St.  Rep.  55;  59  Supp.  55. 

Thus,  on  a  proceeding  by  trustees  for  an  accounting,  an  attorney  for  a 
party  to  the  proceeding,  who,  as  a  condition  of  returning  a  bond  submitted 
to  him  for  inspection  by  the  attorney  for  the  trustees^  required  the  latter 
attorney  to  pay  him  a  sum  of  money,  cannot  be  required  to  refund  snch 
money,  upon  a  summary  application  in  the  proceeding,  as  the  relation  of  at- 
torney and  client  does  not  exist  between  the  two  attorneys. 

Id. 

An  attorney  who,  believing  himself  entitled  to  retain  certain  costs,  di- 
vided the  same  among  several  other  attorneys  with  whom  he  had  entered 
into  a  quasi  partnership  in  respect  to  that  action,  but  was  afterwards  com- 
pelled to  restore  such  sum  to  his  client  by  order  of  the  court,  cannot  upon 
a  summary  application  obtain  an  order  requiring  one  of  the  other  atto^ 
neys  to  pay  over  to  him  the  portion  of  the  costs  which  ^uch  attorney  had 
received. 

Taylor  v.  long  Island  R.  Co.,  38  App.  Div.  695;  90  St.  Rep.  665;  56  Supp. 
665. 

The  court  has  no  jurisdiction  to  order  a  reference  to  determine  the  rela- 
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The  exception  has  no  application  to  the  facts  averred  in  this  pe- 
tition. In  the  present  case  it  appeared  that  the  petitioner  is  the 
administratrix  of  Eebecca  D.  Champlin^  yho  had,  prior  to  her 
death,  been  adjudged  a  lunatic  Caroline  M.  J.  Champlin  was 
appointed  a  committee  of  her  pei^n  and  estate  upon  such  ad- 
judication. After  such  appointment  there  was  paid  to  the  re- 
spondent, for  the  committee,  a  sum  of  money,  of  which  the  sum 
sought  to  have  paid  over  in  this  proceeding  is  the  balance.  It 
appears  by  the  petition  that  the  original  sum  was  received  and 
retained  by  the  petitioner  for  safe-keeping  only. 

The  committee  of  the  estate  died,  having  never  rendered  an  ac- 
count of  her  proceedings  as  committee,  and  the  same  has  never 
been  in  any  manner  settled.  There  is  nothing  before  the  court, 
therefore,  to  show  whether  the  committee  of  the  incompetent 
died  intestate,  or  whether  she  has  a  personal  representative. 
Nor  has  the  estate  of  the  committee  in   any  wise  been  repre- 

SUMMART  RbICBDY  OF  GLIBNT  AGAINST  ATTOBNBT,— COOtiDUed. 

tive  righta  of  plaintiff's  attorney  by  virtue  of  his  lien  for  services  and  an 
alleged  assignment  of  a  judgment  from  plaintiff  and  those  of  persons 
claiming  an  assignment  of  the  judgment  from  the  same  person,  where  the 
latter  does  not  make  the  application  for  the  order  and  claims  no  interest  in 
the  judgment,  as  the  relation  of  attorney  and  client  does  not  exist  between 
the  attorney  and  such  other  alleged  assignees  of  th^  judgment. 
"  Hexter  v.  Pennsylvania  R.  Co.,  43  App.  Div.  113;  93  St.  Rep.  453;  S9 
Supg.  453. 

d.  Practiee. 

It  is  proper  for  the  court,  on  an  application  to  compel  an  attorney  to  ac- 
count for  moneys  coming  into  his  hands,  to  order  a  reference  to  take  proof 
of  the  facts  alleged  in  the  petition,  and  to  ascertain  the  amount  due  to  the 
client,  to  the  end  that  the  court  may  direct  the  payment  of  that  amount  by 
the  attorney. 

Matter  of  Kaby,  29  App.  Div.  225;  85  St.  Rep.  552;  51  Supp.  552. 

Matter  of  Ernst,  54  App.  Div.  363;  100  St.  Rep.  620;  66  Supp.  620. 

Thus,  such  an  order  should  be  made  where  the  collection  of  the  money 
is  admitted  and  in  justification  of  its  retention  the  attorney  merely  avera 
that  he  has  retained  it  as  compensation. 

Matter  of  Ernst,  54  App.  Div.  363;  100  St.  Rep.  620;  66  Supp.  620. 
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rented ;  nor  does  it  appear  that  such  estate  is  indebted  to  the  in- 
competent. The  respondent,  at  the  most,  was  simply  a  custo- 
dian of  this  fund,  and,  as  between  the  estate  of  the  committee 
and  himself,  is  responsible  to  such  estate  for  such  sum  of  money ; 
and  it  does  not  appear  but  that  the  committee  properly  paid  out 
and  distributed  for  the  benefit  of  the  incompetent  a  sum  greater 
than  that  for  which  payment  is  sought  to  be  compelled,  in  which 
*jvent  the  lunatic  might  not  have  any  interest  in  the  fund.  It  is 
evident  that  upon  the  allegations  of  the  petition  the  relation  of 
attorney  and  client  did  not  exist  between  the  respondent  and  the 
incompetent  person,  and  no  such  relation  is  pretended  to  exist 
between  the  petitioner  and  the  respondent;  nor  does  the  petition- 
er derive  interest  from  the  deceased  committee  of  the  lunatic. 
The  court  was  therefore  right  in  making  disposition  of  the  pro- 
ceeding which  it  did. 

It  follows  that  the  order  should  be  affirmed,  with  $10  oosts  and 
disbuTBements.     All  concur^ 


r 
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ABBETT  et  al.  v.  BLOHM  et  aL 

[54  App.  Dw.  422;  100  8t.  Rep,  838;  66  8upp.  SSS.I 

{Supreme  Court,  AppeUaie   Division,   First   Department.    Novemhet  16, 

1900.) 

Judgment —  Vacatino  — Unauthobized  Appeabaitgb  bt  AiroBinBT. 
Plaintiffs  obtained  in  1891  a  judgment  by  default  against  defendanta, 
who  were  brother  and  sister.    Ser\'ice  was  made  on  the  brother,  and 
notice  of  appearance  for  both  defendants  was  given  by  attorneys  re- 
tained by  him,  without  authority  from  his  sister.    An  answer  was  in- 


Note. — Effect  of  and  Remedies  fob  Unauthobizkd  Appbabange  of  At- 

TOBXET.  1 

a.  The  effect.     ' 

1.  In  general. 

2.  In  justices*  court. 

3.  When  party  a   lunaiio, 

4.  When  party  a  town^ 

5.  As  to  nonresident* 

b.  Remedies. 


a.    The  effect. 
1.  In  general. 

A  domestic  judgment  rendered  by  a  court  of  general  jurisdiction  against 
a  party  who  has  not  been  serred  with  process  but  for  whom  an  attorney  has 
appeared,  without  authority,  is  neither  void  nor  irregular. 

Denton  v.  Noyes,  6  Johns.  296. 

Brown  ▼.  Nichols,  42  N.  Y.  26. 

Vilas  V.  Plattsburgh  &  M.  R.  R.  Co.  123  N.  Y.  440;  25  N.  E.  041;  0  L.  R. 
A.  844. 

Adams  v.  Gilbert,  9  Wend.  499. 

Watrous  ▼.  Kearney,  11  Hun,  584. 

Powers  V.  Trenor,  3  Hun,  3. 
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terposed,  Terified  by  the  brother.  The  attom^s  making  the  appear- 
ance are  still  living,  and  are  responsible  persons,  while  two  partners  of 
plaintiffs,  who  were  material  witnesses  to  establish  plaintiffs'  cause  of 
action,  are  dead,  and  the  books  and  papers  containing  the  items  of 
service  for  which  the  judgment  was  obtained  have  been  destroyed. 
Held,  that  the  judgment  would  not  be  vacated  in  1900,  on  motion  of  the 
sister,  because  of  the  failure  to  serve  process  on  her,  and  the  unauthor- 
ized appearance  of  attorneys  for  her,  since  it  would  be  prejudicial  to 
plaintiffs  to  relit igate  the  claim,  and  defendants'  remedy  hy  action  for 
the  unauthorized  appearance  is  complete. 

Appeal  from  special  term,  New  York  county. 

Action  by  Leon  Abbott  and  others  against  Emma  A.  Blohm 


Eppbct  of  and  Rbmbddsb  fob  Unauthorizbd  Appeabanob  of  Attobist, 

—continued. 


The  above  role  has  been  very  severely  criticised  but  has  been  followed  in 
many  cases. 

Allen  V.  Stone,  10  Barb.  647. 

Vilas  V.  Plattsburgh  ft  M.  R.  R.  Co.  123  N.  T.  441;  26  N.  £.  941;  9  L 
R.  A.  844. 

Question  discussed  and  examined  in  Williams  v.  Van  Valkenbnig,  16 
How.  Pr.  144. 

Where  the  party  was  not  served  with  process,  but  an  appearance  was  en*, 
tered  In  his  behalf,  signed  by  an  attorney  and  attached  to  the  roll,  he  is 
not  precluded  from  showing  that  the  paper  was  a  forgery. 

Ferguson  v.  Crawford,  70  N.  Y.  253 ;  7  Hun,  26. 

The  above  case  of  Ferguson  v.  Crawford  (70  N.  Y.  253)  was  followed  in 
Ormsby  v.  Jacques,  12  Hun,  433,  although  the  latter  case  did  not  inToIve 
the  question  of  forgery. 

If  there  has  been  collusion  in  entering  up  judgment  against  a  defendant, 
the  question  of  the  authority  or  responsibility  of  the  person  who  appeared 
for  him  is  wholly  immaterial. 

Yates  V.  Horanson,  7  Robt.  12. 

The  authority  of  the  attorney  must  be  presumed  until  disproved. 

Cassidy  v.  Leitch,  2  Abb.  N.  C.  315. 

Where  a  note  was  left  with  an  attorney  for  collection  with  ezpreas  direc- 
tions not  to  sue  upon  it,  the  court  held  that  it  would  presume  that  the  at- 
torney had  authority  to  sue  on  the  note  and  the  client  would  be  bound  by 
such  presumption  until  the  action  was  duly  discontinued. 

Briggs  V  Gardner,  60  Hun,  543;  21  Civ.  Pro.  42;  39  St.  Rep.  681;  15 
Supp.  335. 
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and  another.    Erom  an  order  vacating  a  judgment  for  plam- 
tiffs,  they  appeal.    Reversed. 

Argued  before  Van  Bbtjnt,  P.  J.,  and  Bumsbt,  MoLuiixaH- 
jJKj  Pattbbsoi^^  and  O'Bbibn,  J  J. 


Henry  Schmitt,  for  appellants. 
Thomas  C.  Whiiloch,  for  respondents. 


O'Bbten^  J.  The  judgment  sought  to  be  assailed  was  entered 
upon  the  14th  day  of  February,  1891,  and  the  order  to  show 
cause  why  it  should  not  be  vacated  was  ^ted  April  7, 1900,  and 

Effect  of  aitd  Rbmbdihs  fob  Unauthobizkd  Affhabanob  of  Attobnbt, 

— continued. 

An  attorney  has  no  power  to  withdraw  an  answer  and  thereby  virtnaUy 
confess  Judgment,  contrary  to  instructions  of  his  client,  and  in  such  a  case 
the  judgment  will  be  vacated  on  motion  of  defendant. 

Herbert  v.  Lawrence,  21  Civ.  Pro.  336;  42  St.  Rep.  406;  18  Supp,  05. 

2.  In  justieet^  courts. 

In  courts  not  of  record  the  doctrine  established  by  the  ease  of  Denton  v. 
Noyes  (6  Johns.  296)  does  not  apply. 
Sperry  v.  Reynolds,  66  N.  Y.  179. 
But  see  Armstrong  v.  Craig,  18  Barb.  387. 

3.  When  party  a  lunatic. 

The  rule,  that  where  an  attorney  is  responsible  and  brings  an  action  with- 
out authority,  the  party  for  whom  he  acts  is  bound  l^  the  Judgment  and 
must  seek  his  remedy  against  the  attomsy,  holds  goou  although  the  party 
is  a  lunatic,  if  he  has  not  been  adjudged  non  oompos  mentig  by  the  court, 

Runberg  v.  Johnson,  11  Civ.  Pro.  283. 

Where  there  was  no  authority  in  the  attorney  to  bring  the  aetiom  for  the 
rightful  parties  the  Judgment  will  be  set  aside. 

Lindheim  v.  Manhattan  Ry.  Co.  68  Hun,  122;  52  St.  Btp.  S4|  22  Snppt, 
685. 

4.  When  party  is  a  town. 

Where  action  was  brought  in  the  name  of  a  town  whieh  had  autbixriasd 
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the  order  vacating  it  was  entered  on  the  11th  day  of  June,  1900. 
The  ground  of  the  motion  was  that  the  defendant  Emma  A. 
Slohm  had  never  been  personally  served  with  the  sommons  and 
complaint,  and  did  not  authorize  the  attorneys  to  appear  for  her. 
The  action  against  the  defendant  and  her  brother  was  for  legal 
services  rendered  by  the  firm  of  Abbett  &  Fuller  during  the 
I  years  18S5  and  1886,  and  it  is  conceded  that  the  summons  and 
complaint  were  duly  served  upon  the  brother  in  the  month  of 
May,  1888 ;  that  thereafter  a  notice  of  appearance  was  given  by 
Messrs.  Hurd  &  Grim  for  both  defendants,  and  an  answer  was 
interposed,  which  was  verified  by  the  brother.  In  February, 
1891,  the  case  having  been  reached  upon  the  calendar,  upon  de- 
fault of  the  defendants  an  inquest  was  taken,  and  judgment  en- 
tered against  them.     In  addition  to  swearing  that  she  was  never 

Effect  of  amd  Kembdibs  for  Unauthorized  Appearance  of  Attobxet, 
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the  bringing  of  another  form  of  action,  on  motion  of  defendant,  to  dismiss 
the  action,  the  court  allowed  plaintiff  to  amend  on  terms. 
Town  of  Lyons  v.  Cole,  3  T.  &  C.  431. 

Where  the  pendency  of  an  action  which  was  brought  in  the  name  of  the 
town  is  known  to  the  inhabitants  of  the  town  and  when  reported  to  the 
town  at  a  town  meeting,  no  opposition  or  objection  was  made,  it  cannot 
be  said  that  there  is  a  fraudulent  use  of  the  name  of  the  town — and  the 
plaintiff's  proceedings  will  not  be  stayed  on  the  ground  that  the  attorney 
had  no  authority  to  bring  the  action. 

Town  of  Delhi  v.  Graham,  3  Hun,  407. 

5.  Ab  to  nonresideni. 

The  rule  laid  down  in  Denton  v.  Noyes  (6  Johns.  296)  has  no  applica- 
tion to  a  nonresident  defendant. 

Vilas  V.  Plattsburgh  &  M.  R.  R.  Co.  123  N.  Y.  440;  26  N.  E.  941;  9 
L.  R.  A.  844. 

Nordlinger  v.  De  Mier,  54  Hun,  276;  18  av.  Pro.  47;  27  St.  Rep.  16; 
7  Supp.  463. 

Matter  of  Estate  of  Stephani,  75  Hun,  188;  58  St.  Rep.  185;  26  Supp. 
1039. 

New  York  ▼.  Smith,  48  St.  Rep.  586;  20  Supp.  666. 

The  fact  that  no  personal  judgment  was  sought  or  taken  against  the 
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served  with  the  summons  and  complaint,  the  defendant  alleges 
that  she  neither  retained  nor  authorized  any  attorney  to  appear 
for  her ;  that  the  appearance  of  Messrs.  Hurd  &  Grim  was  with- 
out her  authority,  knowledge,  or  consent ;  and  that  she  never  had 
any  knowledge  of  the  action  of  the  judgment  till  March,  1900, 
when,  having  made  a  contract  to  sell  some  property  which  she 
had  in  the  borough  of  Brooklyn,  the  judgment  was  disclosed  in 
the  course  of  an  examination  of  title  upon  a  search  made  by  a 
title  company.     In  her  affidavit  the  defendant  says: 

"Deponent  does  not  intend  to  criticise  the  action  of  Messrs.  Hurd  &  Grim 
in  serving  the  notice  of  appearance  and  answer  for  her,  as  she  is  fully  aware 
that  they  would  never  intentionally  exceed  their  authority,  as  no  firm  prao- 
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nonresident  defendant,  for  whom  an  unautl^orized  appearance  has  been 
made,  does  not  affect  his  right  to  have  the  judgment  vacated  and  the 
appearance  set  aside. 

Myers  v.  Prefontaine,  40  App.  Div.  603;  02  St.  Rep.  70;  58  Supp.  70. 

b.  Remedies, 

Relief  against  a  judgment  rendered  against  a  party  upon  the  unauthor- 
ized appearance  of  an  attorney  must  be  sought  in  a  direct  application  in 
the  action  in  which  the  unauthorized  appearance  was  entered. 

Vilas  V.  Plattsburgh  &  M.  R.  R.  Co.  123  N.  Y.  440;  26  N.  E.  941;  0  L. 
R.  A.  844. 

Brown  v.  Nichols,  42  N.  Y.  28. 

Ferguson  v.  Crawford,  7  Hun,  26,  reversed  on  another  point  in  70  N.  Y. 
263. 

Post  V.  Charlesworth,  66  Hun,  256;  49  St.  Rep.  476;  21  Supp.  168. 

Donohue  v.  Hungerford,  1  App.  Div.  528;  73  St.  Rep.  78;  37  Supp.  628. 

Washbon  v.  Cope,  144  N.  Y.  287 ;  39  N.  E.  388. 

Where  the  defendant  is  served  with  process  and  an  attorney  of  the  court 
appears  for  him  without  authority,  his  acts  are  valid  and  binding  upon  the 
pcrty  until  he  is  superseded,  unless  collusion  is  shown;  the  remedy  of 
the  party  is  against  the  attorney  for  appearing  and  acting  in  his  name 
without  authority. 

Blodgett  V.  Conklin,  9  How.  Pr.  442. 

*'The  court  may  and  should  consider  whether  they  can  relieve  the  party 


320  VOLUME  VIII. 


Appellate  Diyiaion.  [Nor. 


ticing  in  the  city  of  New  York  stood  higher  than  they ;  but  deponent  b^ 
lievea  that  the  suAmons  and  complaint  herein  was  served  upon  her  brother 
Charles  A.  Blohm,  and  upon  him  only,  and  that  he,  without  her  knowled|ii[e, 
consent,  or  authority,  went  to  Messrs.  Hurd  &  Grim  and  requested  them  to 
appear  for  both,  and  that  they,  knowing  the  said  Charles  A.  Blohm,  and 
knowing  that  deponent  was  his  sister,  naturally  believed  that  he  was  au- 
thorized to  make  such  request,  and  for  this  reason  served  the  notice  of  ap- 
pearance and  answer  in  her  behalf.' 


>» 


She  further  states  that  she  has  ifot  been  on  friendly  terms 
with  her  brother  since  the  year  1886.  Her  affidavit  is  supple- 
mented by  one  showing  the  entry  in  the  register  of  the  attorneys 
who  appeared  in  the  action,  and  Mr.  Grim  (one  of  them)  avers: 

"That  deponent's  firm  was  retained  by  the  defendant  Charles  A  Blohoi 
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for  whom  an  unauthorized  appearance  is  made,  without  undue  prejudice  i^ 
the  party  who  has  in  good  faith  relied  upon  such  appearance  and  the  offi 
ciai  character  of  the  attorney  who  appears." 

Hamilton  v.  Wright,  37  N.  Y.  502. 

But  if  there  has  been  any  fraud  or  collusion  between  the  attorneys  foi 
the  different  parties,  or  if  the  attorney,  who  has  appeared  without  an 
thority,  is  not  responsible  and  able  to  answer  to  his  assumed  client  tbe 
court  will  grant  relief  against  the  judgment. 

Denton  v.  Noyes,  6  Johns.  296. 

Vilas  V.  Plattsburgh  &  M.  R.  R.  Co.  123  N.  Y.  441;  26  N.  B.  941;  9  L 
R.  A.  844. 

Campbell  v.  Bristol,  19  Wend.  101. 

If  the  party  for  whom  the  attorney  appears  denies  his  authority  and 
applies  to  the  court  for  relief  before  the  adverse  party  has  acquired  any 
rights  or  suffered  any  prejudice  on  account  of  the  acts  of  such  unau- 
thorized attorney,  the  court  may  correct  the  proceedings  and  compel  ^"* 
attorney,  who  assumed  to  act  without  authority,  to  pay  the  costs  to  wbcb 
tJie  parties  have  been  subjected  in  consequence  of  his  improper  intcrieT- 
ende. 

American  Ins.  Co.  v.  Oakley,  9  Paige,  496. 

Where  the  attorney  is  irresponsible,  the  court,  in  order  to  prot^^  _ 
defendant,  in  case  he  swears  to  merits,  will  let  him  in  to  defend,  tJl^^^ 
the  judgment  to  stand  as  security. 

Blodget  V.  Conklin,  9  How.  Pr.  442. 
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to  appear  for  both  defendants;  that  deponent's  firm  was  not  personally 
retained  by  Emma  A.  Blohm,  nor  was  she  seen,  or  any  transaction  had  with 
her,  but  that  all  matters  pertaining  to  this  action  were  transacted  through 
the  defendant  Charles  A.  Blohm." 

This  latter  affidavit  is  t^  be  construed  in  the  light  of  one  sub- 
sequently made  by  Mr.  Grim,  in  which  he  says : 

''I  do  not  wish  to  be  understood  by  the  affidavit  so  made  that  my  firm  of 
Hurd  &  Qrim  had  no  authority  to  appear  in  the  action  for  Emma  A. 
Blohm,  but,  on  the  contrary,  my  firm  would  not  have  appeared  for  her  un- 
less there  was  some  authorization  by  her.  We  were  authorized  by  her  in 
some  way  to  appear  for  her,  but  I  do  not  remember  the  details." 

Upon  the  question  of  the  extent  of  the  brother's  authority  to 

■ 
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Gilman  v.  Tucked,  67  Super.  324;  7  Supp.  682;  28  St.  Rep.  687;  18  Civ. 
Pro.  60. 
Denton  ▼.  Noyee,  6  Johns.  296. 
Bogardus  v.  Livingstc^n,  7  Abb.  Pr.  428. 

Where  an  objection  is  raised  by  the  defendant  that  the  action  is  brought 
without  the  authority  of  the  nominal  plaintiffs  (conunissioners  of  excise) 
a  stay  of  proceedings  may  be  granted  and  defendant  may  also  move  for 
security  for  costs. 

The  objection  in  such  a  case  should  be  taken  by  motion  and  not  by  an- 
swer. ^ 

Commissioners  of  Excise  y.  Purdy,  18  Abb.  Pr.  434;  36  Barb.  266;  22 
How.  Pr.  506. 

People  V.  Lamb,  86  Hun,  171;  66  St.  Rep.  830;  32  Supp.  684. 

Where  no  process  is  served  on  one  of  the  defendants  and  a  judgment  is 
taken  against  him  together  with  the  other  defendants,  on  the  unauthorized 
appearance  of  an  attorney  for  him,  the  court  will  stay  all  proceedings  on 
the  judgment  and  permit  the  party  complaining  to  put  in  a  plea  and 
contest  the  validity  of  the  demands  of  the  plaintiff;  preserving,  however, 
in  the  meantime,  the  lien  which  the  plaintiff  has  acquired  by  his  judg- 
ment. 

Ellsworth  V.  Campbell,  31  Barb.  134. 

Sterner  v.  Bentley,  3  How.  Pr.  331. 

The  above  rule  applies  where  the  defendants  are  partners. 

Orazebrook  v.  M'Creedie,  9  Wend.  437. 

Bean  v.  Mather,  1  I>aly,  440. 

.    N.  y.  A.  C.  21 
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retain  lawyers  for  the  defendant,  there  is  submitted  a  counter 
affidavit  showing  that  in  two  actions  brought  prior  to  the  one 
here  involved,  and  wherein  she  and  her  brother  were  also  defend- 
ants, the  latter  employed  attorneys  to  appear  for  her,  and  his  au- 
thority in  those  actions  is  not  disputed.  Serious  doubt  is  thus 
created  as  to  whether  the  brother  was  entirely  without  power  to 
authorize  the  appearance  for  her ;  but  if  we  pass  that  question, 
and  assume  that  she  conferred  upon  him  no  such  right,  and  that 
the  appearance  was  unauthorized,  the  question  is  then  presented 
whether,  upon  the  other  facts  shown,  the  motion  to  vacate  the 
judgment  should  at  .this  late  day  have  been  granted.  We  will 
further  assume,  favorably  to  defendant,  that  laches  are  not  to  be 
imputed  to  her.  But  it  is  made  to  appear  by  the  years  which 
have  elapsed  since  the  judgment  was  entered,  during  which  both 
of  the  senior  members  of  the  firm  of  Abbett  &  Fuller  have  died, 
and  their  books  have  been  destroyed,  that  the  effect  of  setting 
aside  the  judgment  would  be  to  prevent  any  recovery,  even 
tliough  a  just  claim  existed  against  her,  not  alone  because  the 
evidence  could  not  now  be  procured,  but  also  because  the  statute 
of  limitations  would  be  a  bar.  And  it  is  admitted  that  the  at- 
torneys who  appeared  for  the  defendant  are  reputable  and  respon- 
/  " 
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Where  the  party  for  whom  there  had 'been  an  unauthorized  appearance 
had  been  guilty  of  laches  and  the  attorney  had  died,  motion  to  aet  aside 
the  judgment  was  denied. 

Vilas  y.  Butler,  29  St.  Rep.  664;  0  Supp.  82. 

Where  no  rights  of  third  parties  have  intervened  and  the  defendant,  who 
has  been  represented  by  an  unauthorized  attorney,  without  being  sened 
with  summons,  moved  to  have  the  judgment  vacated  as  soon  as  be  knew 
of  it,  his  motion  will  be  granted. 

American  A.  &  P.  Paint  Co.  v.  Smith,  70  St.  Rep.  503;  35  Supp.  723. 

Where  no  personal  service  of  summons  was  made  upon  defendant  and 
judgment  was  rendered  against  him  upon  appearance  by  an  attorney,  in 
an  action  brought  to  set  aside  the  judgment,  it  can  be  shown  that  the 
appearance  by  the  attorney  was  unauthorized  and  void«  , 

Gilman  r.  Prentice,  11  Civ.  Pro.  310. 
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sible  lawyers,  both  of  whom  ^re  still  living,  and  can  respond, 
should  sh6  be  able  to  prove  that  they  put  in  an  appearance  for 
her  without  authority.  The  question  we  are  thus  called  upon 
to  determine  is  neither  new  nor  unsettled,  for  in  a  long  line  of 
cases  the  rule  to  be  applied,  though  sometimes  criticised,  has 
been  firmly  adhered  to  so  far  as  domestic  judgments  are  con- 
cerned; an4  in  11  Enc.  PI.  &  Prac.  p.  685,  a  copious  list  of  the 
cases  is  given,  and  a  summary  of  them  is  thus  stated : 


"Taking  some  early  English  cases  as  their  guide,  they  hold  that  an  ap- 
pearance by  attorney,  whether  for  the  plaintiff  or  the  defendant,  if  there 
be  no  collusion,  may  be  recognized  by  the  adverse  party  as  authentic  and 
valid;  that,  when  an  attorney  takes  upon  himself  to  appear,  the  court,  in 
case  of  a  domestic  judgment,  looks  no  further,  but  proceeds  as  if  the  attor- 
ney had  sufBdent  authority,  and  leaves  the  party  to  his  action  against  such 
attorney,  if  he  is  financially  responsible.  .  .  .  And  the  rule  that  in  the 
case  of  a  strictly  domestic  judgment  a  party  not  served,  but  for  whom  an 
unauthorized'  appearance  was  entered  by  an  attorney,  may  not  on  these 
grounds  assail  the  judgment  for  want  of  jurisdiction,  when  it  comes  in 
question  collaterally,  does  not  apply  where  the  party  was  at  all  times  a 
nonresident  and  out  of  the  jurisdiction.  The  court  may,  on  motion  in  the 
action,  grant  relief,  either  by  setting  aside  the  judgment,  or  by  staying  pro- 
ceedings and  permitting  the  party  to  come  in  and  defend.'.' 

The  leading  case  in  this  state,  of  Denton  v.  Noyes,  6  Johns. 
296,  297,  .is  thus  summarized  in  Vilas  v.  Plattsburgh  &  M.  Kail- 
road  Co.,  123  N.  Y.  440,  441 ;  25  N.  E.  941 ;  9  L.  R.  A.  844 : 

"A  domestic  judgment  rendered  by  a  court  of  general  jurisdiction  against 
a  party  who  had  not  been  served  with  process,  but  for  whom  ap  attorney 
of  the  court  had  appeared,  though  without  authority,  was  neither  void  nor 
irregular.  The  doctrine  of  the  prevailing  opinion  in  that  case  encountered 
a  vigorous  opposition  from  one  of  the  judges  at  the  time,  and  it  is  not  too 
much  to  say  that  the  reasoning  upon  which  it  rests  has  frequently  been 
criticised  by  judges,  and  the  justice  of  the  rule  denied.  But  it  has  been 
followed,  and  must  be  regarded  as  the  law  of  the  state.  Hamilton  y. 
Wright,  37  N.  Y.  502;  Brown  v.  Nichols,  42  N.  Y.  26;  9  Abb.  Pr.  N.  S.  1. 

In  Vilas  v.  Kailroad  Co.,  supra,  after  reviewing  the  author^ 
itiea  the  court  observed : 

"We  are  bound,  under  our  decisions,  to  follow  the  doctrine  of  Denton  v. 
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Xoyc!4,  in  ca^es  where  it  is  strictly  applicable.  It  is,  as  to  such  cases,  sUre 
decisis.  But  we  are  not  disposed  to  extend  the  doctrine  of  that  case  to 
cases  fairly  and  reasonably  distinguishable." 

Then  the  court  proceeds  to  distinguish  the  two  cases  upon  the 
facts  appearing,  that,  in  the  one  before  it,  the  attorney  upon 
whose  unauthorized  appearance  the  judgment  was  entered  was 
dead,  and  at  the  time  of  his  death  his  estate  was  entirely  -nade- 
quate  to  pay  the  judgment;  th^t  the  judgment  \*as  rendered 
against  the  moving  party  and  two  others  jointly,  which  judg- 
ment, upon  the  appeal  of  the  latter,  was  reversed  as  to  tlisin; 
and  that  it  was  not  shown  that  the  delay  in  making  the  motion 
had  changed  the  status  of  the  plaintiff. 

!^fany  of  the  decisions  on  this  subject  will  be  found  collated  in 
1  Bliss,  Ann.  Code  (3d  Ed.)  p.  42,  where  a  summary  of  them  is 
to  the  cfToet  of  appearance  by  attorney  is  thus  given: 

"Tl\e  autliority  of  an  at'^orney  who  appears  for  a  party  is  preaumel. 
If  no  rights  have  been  acquired,  the  court,  upon  prompt  application,  aill 
set  a»ide  an  unauthorized  appearance;  otherwise,  the  injured  party  will  be 
left  to  redress  against  the  attorney." 

Upon  the  facts,  we  think  that  this  case  cannot  be  distinguished 
from  that  of  Denton  v.  Koves,  supra,  and  that  at  this  late  date, 
as  correctly  urged  by  the  appellants,  a  refusal  to  follow  it  would 
be  to  upset  the  entire  and  long-established  practice,  sustained  hj 
a  uniform  line  of  decisions,  and  destroy  the  credit  that  must,  un- 
der the  rule  in  that  case,  be  given  to  such  notices  of  appearance 
by  attorneys  and  by  the  court,  to  which  we  might  add  that  the 
result  of  the  application  of  any  other  rule  would  be  not  only  to 
affect  many  titles  to  real  estate,  but  to  render  unsafe  and  inse- 
cure riirhts  acquired  under  judgments  in  actions  wherein  there 
was  no  j)ersonal  service.  Where  it  is  shown  that  the  appearance 
of  the  attorney  is  unauthorized,  the  court  undoubtedly  has  pow- 
er, in  its  discretion,  to  vacate  the  appearance  and  set  aside  the 
judiinient ;  but  it  is  only  proper  to  exercise  that  authority  where 
the  application  has  been  made  promptly,  or  the  other  party  has 
lost  no  rigiiTs  hy  the  delay.     In  this  case  notice  of  appearance 
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for  the  defendant  was  served  on  the  plaintiffs  in  1888.  An  an- 
swer was  interposed  by  her  attorneys,  and  because  of  the  inter- 
position of  the  answer  the  trial  of  the  action  was  postponed  for 
2y2  years,  and  the  plaintiffs  finally  succeeded  in  oJ)taining  a 
judgment  by  default  in  May,  1891.  Since  that  time  two  part- 
ners of  the  plaintiffs,  who  were  familiar  with  the  case,  and  who 
would  have  been  material  and  competent  witnesses  to  establish 
the  plaintiffs'  cause  of  action,  have  died.  All  the  books  and  pa- 
pers containing  the  items  of  services  rendered  for  the  defend- 
ants for  which  judgment  was  recovered  have  been  destroyed. 
It  is  apparent,  therefore,  that  owing  to  this  delay  the  rights  of  the 
plaintiffs  would  be  substantially  prejudiced  by  requiring  them 
now  to  litigate  a  claim  upon  which  they  recovered  judgment  in 
1891.  For  this  reason,  we  do  not  think  that  the  case  is  one 
where  the  defendants  should  be  permitted  to  try  the  action.  If 
in  fact  the  appearance  of  the  attorneys  was  unauthorized,  tl^e  de- 
fendants have  a  perfect  remedy  against  them,  and  should  be  re- 
quired to  adopt  that  remedy. 

The  order  appealed  from,  therefore,  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  to  vacate  the  judg- 
ment denied,  with  $10  costs.     All  concur. 


HEALY  V.  HEALY  et  al. 

[55  App,  Div.  S15;  100  8t.  Rep,  927;  66  8upp,  927,] 

{Supreme  Court,  Appellate  Division,  Fourth  Department,    November  20, 

1900,) 

1.  Statute  of  Frauds — Pabol  Cont&act  of  Adoption — ^Pabt  Perform- 
ance— Enforcement. 
A  parol  contract  of  adoption,  whereby  it  is  expressly  agreed  that  a 
child  shall  be  supported,  educated,  and  maintained  during  her  life- 

*For  note  on  "Adoption  of  Children/'  with  cases  of  contracts  similar  to 
the  one  in  the  text,  see  7  Ann.  Gas.  33-38. 

On  Revocation  of  Adoption,  see  Matter  of  Trimm,  7  Ann.  Cas.  293. 
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time  by  her  adopted  father,  and  that  at  his  death  she  shall  receive" 
,  the  share  of  his  estate  to  which  she  would  hare  been  entitled  had  she 
been  his  own  offspring,  will  be  specifically  enforced,  at  the  suit  of  such 
child,  where  completely  performed  except  that  portion  of  it  requlriiig 
that  the  .adopter  make  suitable  provision  for  the  child  in  event  of  his 
death;  it  being  within  the  meaning  of  the  provision  of  the  statute 
of  frauds  (2  Rev.  St.  [Banks  &  Bros.'  0th  Ed.]  p.  I8S5»  9  10)  provid- 
ing that  nothing  therein  contained  shall  be  construed  to  abridge  the 
powers  of  courts  of  equity  to  compel  specific  performance  of  an  agree- 
ment in  case  of  part  performance  of  such  agreement.* 

2.  Specific  Performance — Oontracts — Sufficiency  of  OoNSiDEBAnoy— 

Adoption. 
A  contract  of  adoption  is  based  on  a  sufficient  consideration  to  warrant 
a  decree  of  specific  performance,  where,  on  a  promise  that  the  child 
shall  be  educated,  cared  for,  and  allowed  to  share  in  the  estate  of  the 
adopter  as  if  she  was  his  own  offspring,  the  mother  surrenders  all 
control  over  such  child. 

3.  Same — Definiteness  of  Contract. 

A  parol  agreement  of  adoption,  whereby  the  adopter  is  to  care  for  and 
maintain  plaintiff  as  his  o\^'n  child,  to  give  her  his  name,  to  teach  her 
to  know  him  and  his  wife  as  her  parents,  and  to  provide  for  her 
future  maintenance  by  giving  her  the  share  of  an  own  child  in  Ub  es- 
tate, is  sufficiently  definite  to  be  specifically  enforced. 

4.  Same — Contract  of  Adoption — Public  Policy. 

Specific  performance  of  a  contract  of  adoption,  wherein  the  adopted  child 
was  promised  the  share  of  an  own  child  in  the  adopter's  estate,  is  not 
against  public  policy. 

5.  Same — Injustice  to  Third  Parties. 

Specific  performance  of  a  contract  of  adoption  providing  that  the  adopt- 
ed child  should  have  the  share  of  an  own  child  in  the  adopter's  estate 
will  not  be  denied  on  the  ground  that  it  is  unjust  to  innocent  third 
parties,  where  such  an  enforcement  does  not  diminish  the  do^irer  in- 
terest of  the  widow  in  the  adopter's  estate,  and  the  other  children  of 
adopter  receive  what  they  would  be  entitled  to  under  the  law  of  de- 
scent were  plaintiff  a  sister  in  blood,  instead  of  by  adoption. 

6.  WiTMcssLs — Transactions  with  Decedent. 

Evidence  of  plaintiff's  mother  is  admissible  in  an  action  to  enforce  the 
specific  performance  of  a  contract  of  adoption  wheieby  plaintiff  w»s 
to  receive  the  share  of  an  own  child  in  the  adopter's  estate,  though 
such  contract  was  entered  into  by  the  mother  with  the  adopter,  who 
is  now  deceased,  tlie  action  being  broitj^ht  again^^t  his  representatives, 
since  the  mother  is  not  a  party  interested  in  the  event,  or  a  persoi' 
throiif^h  or  under  whom  plaintiff  derives  her  interest,  within  tM 
I  meaning  of  Code  Civ.  Pro.  S  829. 
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Appeal  from  equity  term,  Steuben  county. 

Action  by  Neva  0.  Healy  against  Dorus  Healy,  as  adminis- 
tratrix, and  others.  From  a  judgment'in  favor  of  plaintiff  (31 
Misc.  636;  100  St.  Eep.  82;  66  Supp.  82),  defendants  appeal. 
Affirmed. 

This  action,  which  was  commenced  on  the  28th  day  of  No- 
vember, 1898,  was  brought  to  enforce  the  specific  performance 
of  a  parol  contract  which  it  is  claimed  was  entered  into  in  the 
year  1877  between  Jennie  D.  Chichester,  the  mother  of  the 
plaintiff,  and  one  Joshua  Healy,  now  deceased.  From  the  un- 
contradicted evidence  contained  in  the  record  before  us,  it  ap- 
pears that  Mrs.  Chichester,  whose  husband  was  the  brother  of 
Healy's  first  wife,  gave  birth  to  the  plaintiff  on  the  14th  day  of 
June,  1874.  In  about  two  years  thereafter  Henry  Chichester, 
the  father  of  the  plaintiff,  died,  leaving  his  widow  and  child  in 
destitute  circumstances.  Thereupon  Joshua  Healy,  who  was  a 
well  to  do  farmer,  with  a  wife,  but  no  children,  proposed  to  Mrs. 
Chichester  that  she  should  give  the  plaintiff,  Neva,  to  him. 
This  proposition  at  first  met  with  an  absolute  and  firm  refusal ; 
but  in  about  six  months  thereafter,  it  having  in  the  meantime 
become  apparent  that  Mrs.  Chichester  was  imable  to  support  her- 
self and  child,  she  wrote  Healy,  asking  if  he  still  wished  Neva, 
and,  upon  being  informed  that  he  did,  she  sought  a  personal  in- 
terview with  him,  which  resulted  in  his  taking  the  child  into  his 
family  and  virtually  adopting  her,  the  mother  then  and  there 
surrendering  all  claim  and  control  over  her.  The  new  relation 
thus  established  continued  without  interruption  until  the  year 
1886,  when  Mrs.  Healy  died  without  issue.  During  all  this 
time  the  plaintiff  lived  with  the  Healys,  rendering  such  service 
as  would  naturally  be  expected  from  a  daughter  in  the  circum- 
stances in  which  she  was  placed,  and  receiving  in  return  the 
same  care,  maintenance,  and  affection  she  would  have  been  enti- 
tled to  had  the  Healys  been  her  own  parents.  On  the  29th  day 
of  March,  1894,  Joshua  Healy  was  married  to  the  defendant 
Julia  C.  Healy;  and  on  the  23d  day  of  July,  1897.  he  died  in- 
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testate,  leaving  his  widow  him  surviving;  and  also  the  defeni 
ant  Anna  C.  Healy,  who  was  bom  Jnly  28,  1895,  and  was  the 
only  isBne  of  his  second  marriage.  He  also  left  personal  estate 
which  was  about  suiRcienl  to  pay  his  debts,  and  real  estate  esti- 
mated to  be  worth  between  nine  and  ten  thousand  dollars.  Aft- 
er the  death  of  Mrs.  Healy  the  plaintiff  continued  to  live  with 
her  adopted  father  down  to  the  time  of  his  death,  except  for  a 
few  months,  when  she  was  learning  the  millinery  trade  in  Roch- 
^  ester,  and  was  at  all  times  treated  by  him  as  though  she  was  his 
o^vn  child.  She  was  taught  to  call  him  "father,"  and  the  first 
Mrs.  Healy  "mother,"  and  supposed  that  they  actually  bore  that 
relation  towards  her  until  she  was  informed  to  the  contrary  aft- 
er she  had  reached  the  age  of  14  years.  She  also  received  sim- 
ilar recognition  and  treatment  from  Mr.  Healy'a  second  wife. 
It  was  claimed  and  the  evidence  in  the  case  tends  to  prove  that 
the  plaintiff  was  given  by  her  mother  to  Mr.  Healy  upon  the 
express  condition  and  understanding  that  she  was  to  become  to 
him,  and  be  forever  thereafter,  as  his  own  child,  and  that  at  his 
death  she  was  to  receive  the  share  of  a  child  in  his  estate.  Upon 
the  facts  thus  briefly  detailed  the  trial  court  decided  in  favor  of 
the  plaintiff,  and  directed  that  she  recover  one-half  of  the  real 
estate  of  which  Joshua  Healy  died  seised,  subject  to  the  dower 
right  of  the  defendant  Julia  C.  Healy  therein,  and  also  one-third 
part  of  his  personal  property  which  shall  remain  after  the  pay- 
ment of  his  debts  and  the  expenses  of  administration.  From 
the  judgment  entered  upon  such  decision  this  appeal  is  brought. 

Argued  before  Adams^  P.  J.,  and  McLbnnan,  Spjeuno,  Wil- 
liams, and  Laughlin,  JJ. 

Fletcher  C.  Peck,  for  appellants. 

Thomas  Raines,  for  respondent. 

Adams,  P.  J.  We  think  the  facts  of  this  case  not  only  "^^^ 
rant  the  conclusion  reached  by  the  learned  trial  justice,  but  that 
they  Are  such  as  to  fully  justify  a  court  of  equity,  within  ^^ 
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rigid  rules  applicable  to  cases  of  this  character,  in  decreeing  the 
relief  sougtt  through  the  medium  of  this  action.  The  evidence 
upon  tJie  part  of  the  plaintiff  satisfactorily  establishes  the  fact 
that,  at  the  time  Mrs.  Chichester  surrendered  the  plaintiff  into 
the  control  and  custody  of  Joshua  Healy,  it  was  upon  the  express 
understanding  and  promise  that  her  child  should  be  supported, 
educated,  and  maintained  during  the  lifetime  of  her  adopted 
father,  and  that  at  his  death  she  should  receive  the  same  share 
of  his  estate  to  which  she  would  have  been  entitled  had  she  been 
his  own  offspring.  The  mother  testified  unequivocally  that  such 
was  the  agreement,  and  the  other  evidence  in  the  case  tend*  to 
strengthen  rather  than  discredit  her  testimony.  Certain  it  is 
that  the  terms  of  the  contract,  as  testified  to  by  Mrs.  Chichester, 
were  faithfully  and  literally  fulfilled  by  Mr.  Healy  up  to  the 
time  of  his  decease,  save^  only  that  he  omitted  to  perform  that 
part  of  it  which  required  that  he  should  make  suitable  provision 
for  his  adopted  daughter  in  the  event  of  his  death.  The  con- 
tract was  a  parol  one,  it  is  true ;  but  it  was  fully  performed  up- 
on the  part  of  the  plaintiff  when  she  was  transferred  into  the 
family  of  Mr.  Healy,  and  assumed  towards  him  and  his  wife 
the  relation  of  daughter.  It  was  likewise  fully  performed  by 
Mr.  Healy,  save  in  the  one  particular  just  adverted  to,  and  un- 
der these  circumstances  it  becomes  obligatory  upon  a  court  of 
equity  to  intervene  in  order  to  prevent  a  wrong  so  gross  as  to  be 
tantamount  to  a  fraud  upon  the  plaintiff ;  for  it  cannot  be  doubt- 
ed, if  Mrs.  Chichester  (now  Mrs.'Seager)  is  to  be  believed  (and 
there  is  nothing  in  the  case  which  directly  impeaches  her  evi- 
dence), that  the  one  controlling  motive  which  induced  her  to 
part  with  her  child  was  the  assurance  by  Mr.  Healy  that  he 
would  not  only  furnish  that  child  a  comfortable  home  during  his 
lifetime,  but  that  ample  provision  should  also  be  made  for  hor 
future  comfort  and  support  in  the  event  of  his  death.  The  case, 
so  far  as  this  particular  feature  of  it  is  concerned,  appears  to 
fall  directly  within  the  section  of  the  Revised  Statutes  which 
provides  that  ^^nothing  in  this  title  contained  [statute  of  frauds] 
shall  be  construed  to  abridge  the  powers  of  courts  of  equity  to 
compel  the  .'Specific  performance  of  agreement-s,  in  case  of  j)art 
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performance  of  such  agreements"  (2  Rev.  St  [Bank  &  Bros.' 
9th  Ed.]  p.  1885^  §  10),  and  likewise  within  certain  principles 
of  equity  jurisprudence  which  are  too  well  t\ettled  to  admit  of 
controversy  at  this  late  day  (Kenyon  v.  Youlwi,  53  Hun,  591; 
25  St.  Rep.  299;  6  Supp.  784;  Koberge  v.  Winne,  144  K  Y. 
709;  89  K  E.  631).     It  is  doubtless  the  ruk  that,  before  en- 
forcement of  such  a  contract  will  be  decreed  by  a  conrt  of  equity, 
it  must  be  made  to  appear  affirmatively  and  by  the  clearest  en- 
dence  that  it  was  founded  upon  an  adequate  c^msidoration,  that 
it  is  certain  and  definite  in  all  its  parts,  and  that  it  is  in  no  wise 
unjust  to  innocent  third  parties   or  contrary  to  public  policy. 
Gall  V.  Gall,  64  Hun,  600;  46  St  Rep.  806;  19  Supp.  332;  29 
Abb.  N.  C.  19,  affirmed  in  138  N.  Y.  676 ;  34  K  E.  615.    Each 
of  these  essential  elements,  however,  seems  to  be  present  in  the 
case  before  us.     When  Mrs.  Chichester,  compelled  by  the  inex- 
orable requirements  of  her  impoverished  condition  to  part  with 
her  child,  surrendered  all  control  over  that  child,  sbe  furnished 
the  largest  possible  measure  of  consideration  for  the  promise 
which  that  surrender  induced, — a  consideration  the  adequacy  of 
which  assuredly  cannot  be  questioned,  when  it  is  ful'y  ^lnde^ 
stood  what  that  surrender  involved.     Nor  do  we  think  ^t  the 
contract  can  be  successfully  assailed  for  uncertainty  or  indefi- 
niteness.     The  agreement  on  the  part  of  Mr.  Healy,  as  foand  by 
the  trial  court,  was  to  care  for  and  maintain  the  plaintiff  as  hi^ 
own  child,  to  give  her  his  name,  to  teach  her  to  know  him  and  h.' 
wife  as  her  parents,  and  finally  to  provide  for  her  future  mair 
tenance  by  giving  to  her  the  share  of  an  own  child  in  his  estate. 
This  language  is  surely  susceptible  of  but  one  construction,  ^^ 
that  is  that  the  plaintiff  was  to  share  in  her  adopted  father's  es- 
tate in  the  same  manner  and  to  the  same  extent  as  though  she 
had  been  his  child ;  and,  in  the  absence  of  any  testamentary  P^ 
vision  to  that  effect,  we  see  no  difficulty  in  decreeing  specific  P®^ 
formance  upon  the  basis  adopted  by  the  trial  iourt.     Such  a^ 
enforcement  of  the  contract  violates  no  principle  of  public  P<^^' 
icy,  nor  does  it  work  injustice  to  any  one.    The  widow's  do^^J 
interest,  which  is  all  she  is  entitled  to  in  any  aspect  of  theC^^e?^* 
in  no  wifle  diminished ;  and,  while  the  infant  defendant  rec^i^ 
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only  half  as  much  as  she  otherwise  would,  she  nevertheless 
ceives  precisely  what  she  would  be  entitled  to  under  the  law  (fl 
descents  if  the  plaintiff  were  her  sis^r  in  blood,  instead  of  hj 
adoption.  This  case,  although  somewhat  peculiar  in  its  circum- 
stances, is  not  without  precedent;  and  there  is  ample  authority 
to  suppoil;  the  view  of  it  taken  by  the  court  below,  and  the  one 
which,  as  already  indicated,  commends  itseU  to  our  approvaL 
Godine  v.  Kidd,  64  Hun,  685 ;  46  St  Eep.  818 ;  19  Supp.  835 ; 
Gates  y.  Gates,  84  App.  Div.  608 ;  88  St  Bep.  454 ;  54  Supp. 
454;  29  Abb.  IS.  C.  86 ;  Shakespeare  y.  Markham^  10  Hun,  811. 
See,  also,  Gall  v.  Gall,  supra. 

But  it  is  insisted  that  error  was  committed  by  the  learned 
trial  court  in  permitting  the  plaintiff's  mother  to  testify,  over 
the  defendants'  objection,  to  interviews  between  her  and  Mr. 
Healy  in  the  course  of  whidi  it  >is  claimed  that  the  contract 
sought  to  be  enforced  was  entered  into;  the  contention  being 
that,  under  section  829  of  the  Code  of  Civil  Procedure,  this  wit- 
ness was  incompetent  to  testify  to  a  conversation  which  took 
place  between  herself  and  the  defendants'  intestate.  We  find 
ourselves  unable  to  assent  to  this  proposition.  Mrs.  CThichcster 
was  in  no  disqualifying  sense  "interested  in  the  event"  of  the  ac- 
tion. Eisenlord  v.  Clum,  126  N.  T.  552 ;  27  N.  E.  1024 ;  Con- 
nelly V.  O'Connor,  117  N.  Y.  91;  22  N.  E.  753.  And,  while 
she  was  undoubtedly  the  medium  through  whom  the  contract 
was  entered  into  on  behalf  of  her  infant  child,  yet  it  cannot  be 
said  that  she  is  the  person^  "through  or  under  whom"  the  plain- 
tiff derives  her  inter^t  or  title  **by  assignment  or  otherwise,"  as 
that  term  is  used  in  the  section  above  mentioned.  The  subject- 
matter  of  the  action  is  the  estate  of  Joehua  Healy,  deceased ;  and 
whatever  interest  the  plaintiff  has  in  that  estate^  she  derived 
from  Joshua  Healy,  and  not  from  her  mother.  Gt>dine  v.  £idd, 
supra.  Our  conclusion,  upon  the  whole  case,  is  that  it  was  prop- 
erly disposed  of  by  the  trial  court,  and  that  the  judgment  ap- 
pealed from  should  consequently  be  affirmed. 

Judgment  affijmed,  with  costs  payable  out  of  the  estate.    All 
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AEMSTEONG  v.  TRUSTEES  OF  UNION  COLLEGE. 

[55  App.  Div.  S02;  100  8t.  Rep,  942;  66  8upp.  942.] 

{ Supreme  Court,  Appellate  Division,  Fourth  Department,    November  tO, 

1900,) 

* 

1.  Death  or  Plaintiff  Intebicediatb  Dbcxsioit  aitd  Judgment— Abate- 

ment— Substitution  of  ExECuroBi. 
Plaintiff  in  an  action  for  dower  haWng  died  after  decision  dismissing 
her  complaint  with  costs  and  the  making  of  ui  order  awarding  an 
extra  allowance  against  her  but  prior  to  the  entry  of  judgment  on  Um 
decision,  her  executor  is  entitled  to  be  substituted,  if  he  desires  to  re- 
view the  order  for  the  extra  allowance  or  the  judgment  for  costs 
which  may  be  entered  on  the  decision. 

2.  Dower — Effect  of  Death  of  Dowbess. 

It  seems,  the  representatives  of  a  deceased  widow  may  recover  the  mesne 
profits  of  her  dower  interest  in  lands  of  which  her  husband  died  seised, 
although  she  may  have  died  before  such  dower  was  assigned,  especially 
if  suit  was  brought  by  her  for  that  purpose  in  her  lifetime.* 

(Per  McLennan,  J.) 

Appeal  from  special  term,  Clinton  county. 

Action  by  Harriet  H.  Armstrong  against  The  Trustees  of 
Union  College.  From  an  order  substituting  Emmett  Arm- 
fltrong  as  plaintiff,  defendant  appeals.     Affirmed. 

This  action  was  brought  by  one  Harriet  H.  Armstrong  to  re- 
cover her  dower  interest  in  certain  lands  of  which  the  defendant, 


^Exhaustive  search  has  failed  to  disclose  any  apposite  authorities  ^^ 
question  of  the  effect  of  the  death  of  the  dowress  on  consummate  do^^ 
before  assignment  which  are  not  cited  or  discussed  in  the  opinion  of  -  '^ 
Lennan,  J.,  in  the  case  in  the  text. 
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The  Trustees  of  Union  College,  is  the  present  owner,  and  also 
damages  for  the  withholding  of  such  interest  At  the  time  of 
bringing  her  action  the  plaintiff  claimed  to  be  the  widow  of  one 
Thomas  Armstrong,  deceased,  who  was  the  defendant's  prede-  ^ 
cesser  in  title  to  said  lands,  and  who,  it  is  alleged,  died  seised 
thereof,  which  allegation  is  in  part  admitted  by  the  answer. 
The  issues  raised  by  the  defendant's  answer  were  duly  tried,  and 
resulted  in  a  dismissal  of  the  plaintiff's  complaint,  with  costs, 
and  judgment  was  ordered  accordingly  on  the  24th  day  of  Octo- 
ber, 1898.  Thereafter  an  extra  allowance  of  $350  was  awarded 
the  defendant,  and  the  order  awarding  the  same,  together  with 
the  decision  of  the  court  upon  the  principal  issues,  was  filed  Jan- 
uary 26,  1899.  Upon  the  18th  day  of  February  following,  and 
before  any  judgment  had  been  entered,  Mrs.  Armstrong  died, 
leaving  a  last  will  and  testament  in  and  by  which  she  appointed 
one  Emmett  Armstrong  sole  executor  thereof ;  and  he  thereupon 
duly  qualified,  and  is  now  acting  as  such.  On  the  8th  day  of 
May,  1899,  the  executor  moved  at  special  term  to  )ye  substituted 
as  plaintiff  in  the  place  of  Harriet  H.  Armstrong,  deceased,  and 
that  the  action  be  continued  in  his  name.  This  motion  was 
granted,  and  from  the  order  granting  the  same  thia  appeal  is 
brought. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Sfbinq,  Wil- 
UAMs,  and  Laughlin,  J  J. 

Robert  J.  Landorij  for  appellant. 

Weeds,  SmitK  <&  Conway,  for  respondent. 

Adams,  P.  J.  It  is  the  contention  of  the  learned  counsel  for 
the  respondent  that,  notwithstanding  the  death  of  Mrs.  Arm- 
strong before  she  had  established  her  right  to  dover  in  the  prem- 
ises of  which  her  husband  died  seised,  he,  as  her  executor,  is  en- 
titled to  recover  such  arrears  of  dower  as  would  belong  to  her  if 
she  were  living,  and  to  that  end  that  he  should  be  afforded  an 
opportunity  to  review  the  judgment  in  her  dower  action,  in  or- 
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der  to  obtain  a  reversal  thereof  if  sufficient  ground  therefor  can 
be  assigned.     This  certainly  presents  an  interesting  and  some- 
what novel  question,  and  one  which  may  possibly  have  to  be 
determined  later  on ;  but  we  do  not  regard  its  consideration  nec- 
essary at  the  present  time,  inasmuch  as  we  are  of  the  opinion 
that  the  order  appealed  from  must  be  affirmed  upon  another  and 
entirely  distinct  grbimd.     The  dismissal  of  the  complaint  in 
the  dower  action  carried  with  it  the  right  to  recover  the  costs 
thereof,  together  with  such  additional  allowance  as  was  subse- 
quently granted.     It  is  true  that  no  judgment  has  as  yet  been 
entered  therefor;  but,  as  both  the  decision  and  order  antedate 
the  death  of  Mrs.  Armstrong,  the  defendant  clearly  has  the 
right  to  enter  one  at  any  time  it  may  so  elect,  without  having  her 
personal  representative  substituted  in  the  action.     Code  Civ. 
Pro.  §  763.     This  being  the  case,  it  seems  quite  proper  that 
the  executor  should  be  permitted  to  review  the  defendant's  right 
to  an  extra  allowance,  if  nothing  else,  by  an  appeal  to  this  court; 
for,  as  long  as  the  order  granting  the  same  is  unreversed,  it 
remains  a  cloud  upon  the  estate  represented  by  the  executor,  and 
one  which  is  liable  at  any  time  to  resolve  itself  into  a  judgment. 
Order  affirmed,  with  $10  costs  and  disbursements.     All  con- 
cur. 

McLennan,  J.  The  order  appealed  from  should  be  affirmed 
upon  the  ground  stated  in  the  prevailing  opinion,  and  also  be- 
cause the  representative  of  a  deceased  dowress,  who  in  her  life- 
time made  demand  for  arrearages  of  dower  to  which  she  was 
entitled  in  lands  of  which  her  husband  died  seised,  brought  suit 
to  have  her  dower  admeasured  and  to  recover  such  arrearages, 
and  died  after  a  decision  in  such  case  was  made  against  her, 
but  before  the  entry  of  judgment,  is,  as  a  matter  of  right,  en- 
titled to  be  made  a  party  to  such  action,  cause  judgment  to  be 
entered  upon  the  decision,  review  the  same  by  appeal,  or  take 
such  other  proceeding  as  may  be  necessary  in  such  action  to 
recover  the  amount  of  such  arrearages  as  a  part  of  the  estate  of 
the  dect^ased  dowress.  Any  other  rule  would  be  inequitable 
and  unjust,  and  ought  not  to  prevail,  unless  the  highest  ludicial 
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authority  has  declared  that  it  necessarily  follows  from  the 
proper  construction  of  the  statute.  In  practice,  it  would  tend 
to  induce  resistance  to  all  claims  for  arrearages  of  dower,  al- 
though concededly  valid,  and  even  if  the  amount  was  ascertain- 
able by  mathematical  calculation,  solely  for  the  purpose  of  de- 
lay, in  the  hope  that  the  death  of  the  dowress  might  occur  before 
the  entry  6i  judgment,  and  thus  bar  all  right  of  recovery.  It 
is  settled  by  a  long  line  of  decisions  that,  if  a  widow  dies  before 
judgment  is  entered  admeasuring  her  dower  in  lands  of  which 
her  husband  died  seised,  it  cannot  be  recovered,  even  although 
suit  was  brought  for  that  purpose  by  the  widow  during  her  life- 
time. The  following  cases  cited  by  appellants'  counsel  are  au- 
thority for  the  proposition:  McKeen  v.  Fish,  38  Hun,  28;  af- 
firmed in  98  N.  Y.  645 ;  Howell  v.  Newman,  69  Hun,  538 ;  37 
St.  Kep.  296;  18  Supp.  648;  Robinson  v.  Govers,  65  Hun,  562; 
48  St.  Eep.  861 ;  20  Supp.  571 ;  affirmed  in  188  N.  Y.  425 ; 
34  N.  E.  209 ;  Mingay  v.  Lackey,  142  N.  Y.  449 ;  87  N.  E. 
471 ;  Johnson  v.  Elwood,  82  N.  Y.  362.  None  o  fthose  cases, 
however,  hold  that  mesne  profits  may  not  be  recovered  under 
such  circumstances.  The  precise  question  was  not  involved  in 
the  decision  of  any  of  those  cases,  although  the  language  of  the 
court  in  McKeen  v.  Fish,  supra,  would  seem  to  imply  that  it  did 
not  consider  that  the  right  to  recover  mesne  profits  terminated 
with  the  death  of  the  widow.     The  court  said: 

'IJntil  it  has  been  determined  whether  a  parcel  or  parcels  will  be  set  off 
to  the  widow,  or  a  sale  ordered,  and  the  value  of  her  life  interest  invested 
and  paid  to  her  after  she  is  adjudged  to  be  entitled  to  dower,  her  right, 
beyond  mesne  profits,  remains  a  mere  naked  and  inchoate  life  estate,  and 
terminates  on  her  death." 


At  common  law  a  widow  was  entitled  to  recover  the  profits 
of  the  third  part  of  the  lands  of  which  her  husband  died  seised 
only  from  the  time  when  she  recovered  judgment  (Scrib.  Dower, 
c  253,  §  1 ;  1  Eop.  Husb.  &  W.  437) ;  and  although  by  Magna 
Ciiazta  the  dower  of  the  widow  was  to  be  assigned  to  her  within 
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40  days  after  the  death  of  her  husband^  as  was  observed  by 
Lord  Coke : 

"Of  little  effect  was  that  act,  for  that  no  penalty  was  thereby  provided  if 
it  was  not  done."     1  Co.  Litt.  c.  1,  §  24. 

Under  the  common  law  the  right  to  dower  accrued  immedi- 
ately upon  the  death  of  the  husband.  The  obligation  was  im- 
posed to  make  assignment  of  it  to  the  widow  within  40  days, 
but  no  penalty  was  provided  if  it  wafe  not  done,  with  the  result 
that  the  performance  of  the  obligation  was  neglected  or  refused 
with  impunity.  Recognizing  the  injustice  of  such  a  rule,  the 
statute  of  Merton  (20  Hen.  III.)  was  passed  in  1235,  which 
provided : 

"Of  widows  which  after  the  death  of  their  husbands  are  deforced  of  their 
dowers,  and  cannot  have  their  dower  or  quarantine  without  plea  who- 
soever deforce  them  of  their  dowers  or  quarantine  of  the  lands  whereof 
their  husbands  died  seized,  and  that  the  same  widows  after  shall  recorer 
by  plea,  they  that  be  convicted  of  euch  wrongful  deforcement,  shall  yield 
damages  to  the  same  widows ;  that  is  to  say,  the  value  of  the  whole  dower 
to  them  belonging  from  the  time  of  the  death  of  their  husbands,  unto  the 
day  that  the  said  widows,  by  judgment  of  our  court,  have  recovered  seisin 
of  their  dower,"  etc.;  "and  the  deforcers  nevertheless  shall  be  amerced  at 
the  king's  pleasure.' 


u 


The  provisions  of  the  statute  of  Merton  were,  in  substance, 
adopted  by  the  legislature  of  the  state  of  New  York  by  an  act 
passed  January  26,  1787,  which  provided: 

"That  a  widow,  after  the  death  of  her  husband,  .  .  .  shall  tarry  in 
the  chief  house  of  her  husband  forty  days  after  the  death  of  her  husband, 
or  until  her  dower  be  assigned  to  her ;  and  she  shall  have  in  the  meantime 
her  reasonable  sustenance  out  of  the  estate  of  her  husband;  and  for  her 
dower  shall  be  assigned  unto  her  the  third  part  of  all  the  lands  of  her  hus- 
band, which  were  his  at  any  time  during  the  coverture.  That  in  case 
widows,  after  the  death  of  their  husbands,  be  deforced  of  their  dowers,  and 
cannot  have  their  dowers  or  quarantine  without  suit,  whosoever  deforce 
them  of  their  dowers,  or  quarantine  of  the  lands  whereof  their  husbands 
died  or  shall  die  seized,  and  be  convicted  of  such  wrongful  deforceuient, 
shall  yield  damai^es  to  the  same  widows;  that  is  to  say,  the  value  of  tw 


NEW  YORK  ANNOTATED  CASES.  88T 


1900]  Armitrong  v.  Trustees  of  Union  College. 

whole  dower  to  them  belonging,  from  the  time  of  the  death  of  their  hus- 
bands unto  the  day  that  the  said  widpws  shall  recover  seisin  of  their  dow- 
ers by  judgment  of  the  oourty  and  the  deforoers  shall  nevertheless  be 
amerced." 

By  the  statute  law  of  this  state  from  that  time  (1787)  un- 
til the  present,  widows  of  husbands  who  died  seised  of  lands 
duriiHg  coverture  have  been  entitled  to  have  assigned  to  them 
the  one-third  of  such  lands,  and  to  recover  the  mesne  profits  of 
such  one-third  from  the  time  of  the  decease  of  such  husbands 
to  the  time  of  the  entry  of  judgment  therefor,  as  damages  for 
withholding  the  same.  By  Rev.  St  1829,  p.  742,  tit  8,  §  11>, 
it  was  provided : 

"Whenever,  in  an  action  brought  for  the  purpose,  a  widow  shall  reeoter 
her  dower  in  lands  of  which  her  husband  shall  have  died  seised;  she  ehall 
be  entitled  also  to  recover  damages  for  the  withholding  of  such  dower/' 

In  each  subsequent  revision  of  the  statute  the  provision  was 
retained  without  change  or  modification,  until  the  adoption  of 
the  Code  of  Civil  Procedure  in  1880.  Substantially  the  same 
provision  was  then  incorporated  in  the  Code  (section  1600), 
and  has  ever  since  remained  unchanged.  Section  1600  pro- 
vides: 

"When  a  widow  recovers,  in  an  action  therefor,  dower  in  property  of 
which  her  husband  died  seized,  she  may  also  recover,  in  the  same  action, 
damages  for  withholding  her  dower,  to  the  amount  of  one  third  of  the 
annual  value  of  the  mesne  profits  of  the  property,  with  interest  to  be  com- 
puted," etc. 

We  have  thus  seen  that  for  more  than  a  century  the  statute 
now  in  force  (section  1600  of  the  Code  of  Civil  Procedure),  which 
authorizes  the  recover^'  of  damages  for  withholding  dower,  and 
prescribes  the  manner  in  which  such  damages  may  be  recovered, 
has  in  effect  been  ia  force,  and  the  provisions  affecting  the  ques- 
tion involved  upon  this  appeal  have  not  been  changed  or  modi- 
fied. The  law  as  it  then  stood  (1831)  was  interpreted  in  John- 
son V.  Thomas,  2  Paige,  377.     That  was  an  action  brought  by 
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the  plaintiff  to  recover  dower  in  certain  real  estate  of  which  her 
husband  was  seised  during  his  lifetime.     Defenses  were  inte^ 
posed  to  the  effect  that  the  plaintiff  during  coverture,  in  66n- 
junction  with  her   husband,   mortgaged   the   premises  to  one 
Walker«  and  that  such  mortgage  was  still  unpaid ;  also,  that  the 
premises  were  sold  upon  a  judgment  against  her  husband,  were 
purchased  upon  such  sale  by  Walker,  and  that  the  interest  of 
Walker  under  the  mortgage,  and  also  that  acquired  by  him  upon 
the  sale  under  the  judgment,  passed  to  the  defendant,  and  that 
the  plaintiff  was  not  entitled  to  dower.     The  cause  was  tried  in 
the  court  of  chancery  in  1826,  but  before  it  was  decided  the 
plaintiff  died.     Thereafter,  and  in  1831,  and  after  the  chancel- 
lor who  heard  the  case  had  died^  the  executor  of  the  plaintiff 
presented  a  petition  praying  that  a  decree  might  be  entered  in 
the  name  of  the  plaintiff  as  of  the  time  when  the  cause  was 
originally  argued,  to  enable  him  to  obtain  mesne  profits  and 
costs,  or  that  the  suit  might  be  revived  in  his  name  and  brought 
to  a  hearing   for   the   same  purpose.     It  was  pleaded,  among 
other  things,  in  the  answer  to  the  petition,  that  as  the  plaintiff, 
the  dowress,  died  before  the  decision  was  rendered  and  judg- 
ment entered,  her  representatives  could  not  recover  the  mesne 
profits.     Passing  over  several  other  questions  discussed  by  the 
court,  Chancellor  Walworth,  who  delivered  the  opinion,  said 
(page  383) : 

"Where  the  dowress  brings  her  action  at  law,  if  she  dies  before  her 
right  is  established  her  representatives  have  no  remedy  for  costs,  or  for 
the  mesne  profits  of  the  premises  after  her  right  accrued.     By  the  sta^ 
ute  of  Merton  (20  Hen.  III.  c.  1;  Rev.  Laws  1813,  p.  57,  §  2),  she  conld 
only  recover  damages  in  cases  where  the  husband  died  seized.    And,  eren 
in  cases  coming  within  that  statute,  if  she  had  not  made  a  formal  demand 
of  dower,  before  suit  brought,  the  defendant  at  law  might  plead  that  he 
had  been  always  ready  to  assign  the  dower,  and  thus  excuse  himself  from 
damages  and  costs.     But  in  chancery  the  rule  is  different.     There,  if  the 
husband  died  seized,  the  widow  may  recover  against  ,the  heir  or  devisee 
her  share  of  the  rents  and  profits  from  the  time  the  right  accrued,  although 
no  demand  was  made  previous  to  the  commencement  of  the  suit.    Mundv 
V.  Mundy,  2  Ves.  Jr.  122;  Russell  v.  Austin  1  Paige,  192;  Hazen  v.  Thur 
ber,  4  Johns.  Ch.  604.     In  such  cases  the  death  of  the  dowress  pending  the 
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suit  in  this  court  does  not  deprive  her  personal  representatives  of  the 
arrears  of  dower,  but  they  may  revive,  for  the  purpose  of  having  the  right 
to  such  arrears  determined  by  the  decree  of  the  court.  And  the  question 
of  costs  will  be  decided  upon  the  same  principles  which  would  have  gov- 
erned the  decision  of  this  ,court  previous  to  her  death." 

It  will  be  observed  that  in  that  case  the  widow,  who  had 
brought  an  action  for  admeasurement  of  dower,  died  before  the 
case  had  been  decided  and  before  judgment;  but  it  was  held  in 
express  terms  that  those  facts  did  not  deprive  her  personal  rep- 
resentatives of  the  right  to  recover  the  arrears  of  dower,  or  to 
revive  the  action  for  that  purpose.  In  Hazen  v.  Thurber,  4 
Johnd.  Ch.  604,  and  in  Russell  v.  Austin,  1  Paige,  192,  it  was 
held  that  the  only  elf ect  of  not  making  demand  for  mesne  profits 
before  filing  a  bill  was  to  prevent  the  recovery  of  costs.  So  far 
as  we  have  been  able  to  discover,  the  precise  question  decided  in 
Johnson  v.  Thomas,  supra,  has  not  been  passed  upon  by  the 
courts  of  this  state,  except  in  the  case  of"  Kyle  v.  Kyle,  3  Hun, 
458,  and  except  as  the  question  was  discussed  by  the  court  of 
appeals  in  the  same  case  in  67  N.  Y.  400.  The  facts  in  that 
case,  however,  differ  from  the  facts  in  the  case  at  bar  in  many 
essential  particulars.  In  the  Kyle  Case,  George  Kyle,  the  ex- 
ecutor of  the  last  will  and  testament  of  David  Kyle,  who  at  the 
time  of  his  death  was  the  owner  of  the  premises  of  which  his 
father  died  seised,  and  in  which  Mary  Kyle,  his  mother,  had  a 
dower  interest,  assumed  to  pay  to  Mary  Kyle  during  her  life- 
time, without  suit  having  been  brought  or  demand  made  or  con- 
tract entered  into,  $1,500,  in  payment  of  the  mesne  profits  of 
such  dower  interest,  and  sought  to  have  such  amount  allowed 
to  him  upon  the  settlement  of  his  account  as  executor  of  David 
Kyle.  David  Kyle  during  his  lifetime  also  paid  to  his  mother, 
the  widow  of  John  Kyle,  $500,  to  ^apply  on  such  arrearages  of 
dower;  and  the  executor,  George  Kyle,  sought  upon  such  set- 
tlement to  have  that  amount  credited  to  the  estate  of  David 
Kyle.     The  court  at  general   term  held  that  such  allowances 
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were  improperly  made,  and  judgment  was  entered  accordingly; 
and  in  the  course  of  the  opinion  Mullen,  J.,  said: 

*'Mesne  profits  are  not  recoverable  until  the  widow  recovers  Judgment  for 
her  dower.  An  action  will  not  lie  for  its  value  in  money  unless  an  expms 
contract  to  pay  for  it  is  proved.  Until  assignment  the  widow  has  nothSnig 
but  a  mere  right  of  action,  so  that  she  cannot  maintain  an  action  for  uie 
or  occupation." 

I 

The  cases  cited  by  the  learned  judge  (Coit  v.  Planer,  4  Abb. 
Pr.  [N.  S.]  140;  Y  Kobt.  413;  Yates  v.  Paddock,  10  Wend. 
529 ;  Smith  v.  Stewart,  6  Johns.  46),  so  far  as  we  can  disoorer, 
are  in  no  sense  authority  for  the  proposition  stated.  Upon  re- 
view of  the  case  by  the  court  of  appeals,  the  conclusion  reached 
by  the  general  term  that  the  claim  of  the  executor  ought  not  to 
be  allowed  was  approved;  but  in  so  doing  attention  is  called 
to  the  fact  that  in  that  case  no  judgment  for  dower  had  been 
recovered,  no  action  had  been  brought  therefor,  no  demand  of 
dower  had  been  made,  and  no  explicit  contract  had  been  entered 
into  with  the  widow  to  pay  for  the  use  of  the  premises.  In  dis- 
cussing the  question,  Folger,  J.,  uses  the  following  language 
(page  404) : 

"Equity  was  wont,  before  the  Revised  Statutes  gave  the  widow  a  better 
remedy  at  law  for  her  dower  and  the  rents  and  profits  than  was  thereto- 
fore furnished,  to  entertain  her  biU  for  an  assignment  of  her  dower,  and 
gave  it  either  by  metes  and  bounds,  or  an  alternate  use  of  the  property,  or 
an  asHignment  of  a  third  of  the  rents  and  profits,  or  by  a  gross  sum  reck- 
oned by  the  annuity  tables,  as  the  circumstancee  of  the  case  required.  See 
Coates  V.  Cheever,  1  Cow.  460,  476.  And  in  so  doing  it  held  the  heir  at  law 
or  devi<^ee  of  the  premises  as  trustee  for  her  of  the  arrears,  though  dower 
had  not  been  demanded.  And  when  she  had  died  before  she* had  estab- 
lished her  right  there  was,  in  favor  of  her  representatives,  decreed  an 
a('count  of  rents  and  profits  since  the  time  her  right  had  accrued.  But 
we  are  not  aware  that  this  has  been  done  in  this  stat^  save  in  an  ac- 
tion brought  by  her  for  an  assignment  of  dower,  and  as  an  incident  to  it 
No  express  authority  that  it  has  been  or  can  be  done  has  been  produced 
to  us  by  counsel.  It  has  been  strongly  intimated  in  Maryland  that  it  will 
not.  Kiddall  v.  Trimble,  1  Md.  Gb.  143.  It  has  been  held  in  Ifianssippi 
that  it  will  (Harper  v.  Archer,  28  Miss.  212),  but  without  elaborate  oon- 
sideration;  and  the  authorities  cited   (viz..  Story,  Eq.  Jur.  §S  625,  636; 
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Paik,  Dower,  862;  1  Fonbl.  Eq.  c  8,  |  8),  wh«n  liftody  do  not  giuiafai  the 
dedrion,  and  go  no  further  than  that  where  the  widow  or  tenant  has  died 
pending  suit,  before  arrears  of  dower  have  been  aaoertained  and  awarded, 
a  court  of  equity  will  reyive  the  suit  in  favor  of  her,  or  against  his,  repre- 
sentatives, to  enable  a  recovery  of  the  arrears.  The  principle  is  that  the 
dower  is  the  principal  thing,  and  the  rents  and  profits  merely  accessory 
and  consequential.  Until  the  right  to  the  principal  is  established,  and  it 
obtained,  that  which  is  only  incidental  cannot  be  had.  The  Revised  Stat- 
utes of  this  state,  in  declaring  the  right  of  the  widow  to  recover  damages 
for  withholding  dower,  say  that  they  shall  be  estimated  in  the  suit  for  the 
recovery  of  the  dower." 

Again,  at  page  407,  the  court  sa^s : 

"The  reason  why  equity  in  former  times  did  not  linut  the  widow  to  any 
period  in  her  recovery  of  arrears  was  that  there  was  no  limitation  at  law. 
Oliver  v.  Richardson,  9  Ves.  221.  Now,  in  England,  equity  follows  the 
statute.  Bamford  v.  Bamford,  5  Hare,  203.  The  rule  should  be  the  same 
here.  In  the  absence  of  a  judgment  for  dower,  without  action  brought 
therefor,  in  the  absence  of  any  demand  of  dower,  without  explicit  contract 
shown  with  the  widow  to  pay  for  the  use  of  it,  we  do  not  perceive  the  right 
of  the  executor  to  pay  the  widow  therefor,  upon  the  manifestly  illegal 
basis  adopted  by  him,  out  of  the  assets  of  the  estate,  and  still  less  to 
charge  the  estate,  directly  or  indirectly,  by  an  executory  contract  to  make 
such  payments." 


We  think  it  cannot  be.  said  that  the  court  of  appeals  in  that 
case  decided  or  intended  to  decide  that;  in  a  case  like  the  one 
at  bar,  mesne  profits  cannot  be  recovered  by  the  represntatives 
of  a  deceased  dowress.  One  of  the  headnotes  in  the  case  clear- 
ly indicates  that  the  court  did  not  understand  that  it  had  de- 
cided that  question.     It  is  as  follows: 

"As  to  whether  an  executor  of  an  heir  at  law  has  the  right  to  charge 
the  estate  of  his  testator,  or  expend  the  assets  in  his  hands,  for  the  pay- 
ment of  arrears  of  dower,  where  dower  has  not  been  assigned,  qusre." 

As  we  have  seen,  the  proposition  was  squarely  decided  in 
Johnson  v.  Thomas,  supra.  The  attention  of  the  court  of  ap- 
peals was  directly  called  to  that  decision  in  the  Kyle  case, 
supra ;  and  it  in  no  manner  criticised  that  decision,  or  dissented 
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from  the  views  therein  expressed.  In  the  English  equity  courts 
it  is  settled  that  he  omission  to  obtain  an  actual  assignment  oi 
dower  will  not  affect  the  right  of  the  widow,  while  living,  to 
obtain  payment  of  mesne  profits  in  equity,  nor  deprive  her  per 
sonal  representatives  of  them  in  the  event  of  her  death. 

In  Wakefield  v.  Childs,  1  FonbL  Eq.  22,  which  was  decided 
in  1791,  it  is  said :  , 

"And,  though  the  widow  should  die  before  nhe  had  established  her  right 
to  dower,  equity  will,  in  favor  of  her  personal  representatives,  decree  an 
account  of  the  rents  and  profits  of  the  lands  of  which  she  afterwards  ap- 
peared dowable,  but  will  not  allow  interest  thereon." 

In  Duke  of  Hamilton  v.  Lord  Mohun,  1  P.  Wm.  118,  122, 
Lord  Cowper  said: 

''And,  aa  to  the  want  of  formal  assignment  of  dower,  that  is  nothing  in 
equity;  for  still  the  right  in  conscience  is  the  same.  But,  if  the  hdi 
brings  a  bill  against  the  mother  for  an  account  of  profits,  it  is  most  jut 
that  a  pourt  of  equity  should,  in  the  account,  allow  a  one-third  of  tbc 
profits  for  the  right  of  dower.' 


f> 


In  that  case  the  defendant,  who  was  the  dowress,  was  in  pos- 
session of  the  entire  estate.  The  action  was  brought  bj  the 
heir  to  recover  the  rents  and  profits  of  two-thirds  of  the  estate. 
The  judgment  decreed  that  two-thirds  of  the  rents  and  profits 
should  be  recovered  by  the  heir,  and  one-third  retained  by  the 
dowress.  It  was  not  deemed  necessary,  before  such  decision 
could  be  made,  that  the  judgment  should  also  make  assignment 
of  dower.  So  far  as  appears,  neither  party  desired  or  asked  for 
such  relief.  In  such  action  brought  by  an  heir  to  recover  rents 
and  profits  under  the  laws  of  our  state,  it  would  be  absurd  to 
require  him  to  procure  an  entry  of  judgment  admeasuring  the 
widow's  dower,  perchance  against  her  will,  in  order  to  entitle 
him  to  recover  the  rents  and  profits  to  which  he  was  entitled. 
The  decision  in  the  case  of  Duke  of  Hamilton  v.  Lord  Mohun, 
supra,  was  approved  by  Lord  Hardwicke  in  Graham  v.  Graham, 
1  Ves.  Sr.  202. 
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Story,  in  his  work  on  Equity  Jurisprudenoe  (volume  1,  § 
625),  says: 

''There  are  some  cases  in  which  the  remedy  for  dower  in  equity  seems 
indispeni^able.  At  law,  if  the  tenant  dies  after  judgment  and  before  dam- 
ages are  assessed,  the  widow  loses  her  damages.  And  so,  if  the  widow  her- 
self dies  before  the  damages  are  assessed,  her  personal  representatives  can- 
not claim  any.  But  a  court  of  equity  will  in  such  oases  entertain  a  biU 
for  reUef,  and  decree  an  account  of  rents  and  profits  against  the  respective 
representatives  of  the  several  persons  who  may  have  been  in  the  posses- 
sion of  the  estate  since  the  death  of  the  husband,  provided  at  the  time  of 
fiUng  the  bill  the  legal  right  to  damages  is  not  gone.** 


A  large  number  of  cases  are  cited  by  the  author  in  support 
of  the  proposition. 

It  is  difficult  to  see  why  those  decisions  are  not  authority  for 
the  proposition  that  mesne  profits  may  be  recovered  by  the  rep- 
resentatives of  a  dowress  after  her  death,  under  the  law  of  this 
state  as  it  now  exists.  Those  decisions  simply  interpreted  the 
statute  of  Merton,  supra,  as  it  has  been  modified  by  subsequent 
enactment;  its  essential  features,  however,  remaining  un- 
changed, and  being  substantially  the  same  as  our  own  statute,  in 
so  far  as  it  gives  the  right,  pilsscribes  the  extent,  and  defines  the 
nature  of  dower.  If  the  principle  decided  in  those  cases  is  con- 
ceded,— ^that  "the  want  of  formal  assignment  of  dower  is  noth- 
ing in  equity,  since  the  widow's  right  in  conscience  is  the  same 
as  if  it  had  been  made,''  and  that  the  right  to  mesne  profits  al- 
ready accrued  is  different  from  and  independent  of  the  right  to 
the  possession  and  enjoyment  of  the  subject  of  such  profits, — 
the  fact  that  our  statute  provides,  "when  a  widow  recovers,  in 
an  action  therefor,  dower,  .  .  .  she  may  also  recover  in 
the  same  action  damages  for  vnthholding  her  dower,  .  .  ." 
ought  not  to  be  held  to  preclude  a  recovery  for  the  mesne  profits 
already  earned  and  accumulated  for  the  widow,  and  wrongfully 
withheld  from  her,  simply  because  the  right  to  recover  posses- 
sion of  the  lands  which  yielded  such  profits  has  terminated  by 
her  death.  At  most,  those  provisions  of  the  statute  only  seek 
to  prescribe  a  rule  of  practice  or  procedure,  and  not  to  create  a 
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new  cauBe  of  action^  or  in  any  manner  change  the  existing  caiise 
of  action.  For  nearly  a  tentury.  prior  to  the  passage  of  the  Be- 
vised  Statutes  the  right  of  action  existed  to  recover  damages 
for  withholding  dower,  as  well  as  for  obtaining  it  It  is  hardly 
conceivable  that  the  legislature,  by  the  enactment  which  gave  a 
more  convenient  remedy  for  the  recovery  of  mesne  profits,  in- 
tended thereby  to  destroy  that  cause  of  action  in  case,  for  any 
reason,  the  other  abated.  In  an  action  like  the  one  at  bar, 
brought  to  recover  dower  and  mesno,  profits,  may  not  the  widow 
waive  her  right  to  dower  and  judgment  therefor,  and  insist  only 
upon  her  right  to  recover  mesne  profits  ?  Does  the  waiver  of 
one  forfeit  all  right  to  the  other  ?  That  the  legislature  did  not 
intend  to  limit  in  all  cases  a  recovery  for  damages  to  actions  in 
which  dower  is  recovered  is  evident.  By  section  1603  of  the 
Code  it  is  provided: 

"Where  a  widow  recovert  dower  in  real  property  aliened  by  the  heir  of 
her  husband,  she  may  recover  in  a  separate  action  against  him  her  dam- 
ages for  withholding  her  dower,  from  the  time  of  the  death  of  her  hus- 
band to  the  time  of  alienation,  not  exceeding  six  years  in  the  whole. 


•  ■  • 


A  tenant  for  life  may  maintain  an  action  against  a  remain- 
derman who  has  unla\^'fully  ousted  him  from  real  property,  to 
recover  possession  and  the  rents  and  profits  earned  during  the 
ouster.  The  right  to  possession  terminates  immediately  upon 
the  death  of  the  tenant,  and  that  cause  of  action  dies  with  him; 
but  it  is  elementary  that  an  action  may  be  prosecuted  in  the 
name  of  the  tenant's  representative  to  recover  the  rents  and  prof- 
its. Upon  the  trial  of  such  an  action  the  same  facts  would  haTC 
to  be  proved  as  if  the  tenant  were  living,  namely,  that  he  was  a 
life  tenant,  that  he  was  ousted,  and  that  he  was  lawfully  entitled 
to  possession  during  the  period  of  ouster.  Preoisely  the  same 
reason  for  the  rule  exists  in  the  case  at  bar,  and  we  can  conceive 
of  no  good  reason  why  another  or  different  rule  should  he  ap- 
plied to  cases  of  this  character. 

The  decisions  of  the  courts  of  the  different  states  are  con^ 
flicting  in  regard  to  the  right  of  the  administrator  of  a  widow 
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to  recover  mesne  profits  where  she  has  died  before  dower  has 
been  assigned.  In  Maryland,  if  her  death  occurred  pending 
the  action  to  establish  her  dower,  her  personal  representatives 
may  recover  mesne  profits;  otherwise,  not.  Kiddall  v.  Trim- 
ble, 1  Md.  Ch.  143;  Steiger's  Adm'rs  v.  Hillen,  5  Gill  &  J.  121. 
In  Mississippi  the  representatives  of  a  widow  may  recover  the 
damages,  although  she  took  no  proceedings  during  her  lifetinio 
to  recover  her  dower.  Harper  v.  Archer,  28  Miss.  212.  In 
Paul's  Ex'rs  v.  Paul,  36  Pa.  St.  270,  it  was  held  that  in  equity 
the  representatives  of  a  widow  entitled  to  dower  in  lands  of 
which  her  husband  died  seised  may  recover  the  rents  and  profits, 
although  she  died  before  her  dower  had  been  assigned,  and  be- 
fore any  action  had  been  commenced  for  that  purpose.  The 
same  rule  was  laid  down  in  North  Carolina,  in  Peyton  v.  Smith, 
22  K  C.  325.  In  Ohio,  in  Miller's  Adm'r  v.  Woodman,  U 
Ohio,  518,  it  was  held  that  the  right  to  mesne  profits  was  en- 
tirely lost  by  the  death  of  the  widow  while  her  action  for  dower 
was  pending.  Subsequently  the  rule  in  that  state  was  changed 
by  statute,  so  that  now  representatives  of  a  widow  in  such  case 
may  recover  mesne  profits.  In  Illinois  the  question  has  not 
been  settled  by  judicial  decision.  Tumey  v.  Smith,  14  111.  242. 
The  Kentucky  courts  have  also  refrained  from  making  an  au- 
thoritative declaration  upon  the  subject.  Coons  v.  Kail's 
Heirs,  4  Litt.  264. 

We  have  reviewed  the  decisions  bearing  upon  the  question  in- 
volved in  this  case,  directly  or  by  analogy,  thus  at  length,  be- 
cause it  is  strenuously  urged  by  counsel  for  appellant  that  the 
precise  question  was  definitely  passed  upon  by  the  court  of  ap- 
peals in  Kyle  v.  Kyle,  supra ;  that  the  decision  in  that  case  fully 
supports  his  contention,  and  should  be  regarded  as  controlling. 
Many  of  the  expressions  contained  in  the  opinion  of  the  court 
in  that  case,  and  the  line  of  argument  adopted  give  force  to  the 
counsel's  contention.  If  we  were  of  the  opinion  that  the  court 
of  appeals  held  or  intended  to  hold  in  that  case  that  the  repre- 
sentatives of  a  deceased  dowress  cannot  in  anv  case  recover  dam- 
ages  from  an  heir  or  other  person  for  withholding  dowser  to 
which  she  was  -entitled,  in    lands   of   which  her  husband  died 
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seised,  solely  because  she  died  before  judgment  was  reoovered 
assigning  her  dower,  but  after  suit  brought  by  her  for  that 
purpose,  we  would  not  assume  to  criticise  such  decision,  but 
would  readily  yield  assent  to  it;  but  in  view  of  the  uncertainty 
as  to  exactly  what  was  held  in  that  case  upon  the  precise  ques- 
tion here  involved,  as  is  indicated  by  the  language  of  the  opin- 
ion, and  the  quaere  in  the  syllabus,  and  considering  that  such 
holding  would  be  in  conflict  with  the  great  weight  of  judicial 
authority  upon  the  subject  both  in  England  and  in  the  other 
states  of  the  Union,  and  because  such  a  ruling  is  unjust  and  in- 
equitable, and  would  encourage  resistance  to  honest  demands 
solely  for  delay,  and  is  contrary  to  the  rules  declared  to  be  ap- 
plicable to  cases  similar  in  principle,  wc  are  of  the  opinion  that 
the  court  did  not  hold  or  intend  to  hold  in  the  Kyle  Case  the 
doctrine  contended  for  by  the  appellant's  coimsel, — especially  so 
when  we  consider  that  the  facts  in  that  case  were  essentially  dif- 
ferent from  those  in  the  C4ise  at  bar.  nnd  that  the  conclusion 
reached  did  not  necessarily  involve  the  adoption  of  such  rule  by 
the  court  The  conclusion  of  the  whole  matter  is  that  the  rep- 
resentatives of  a  deceased  widow  may  recover  the  mesne  profits 
of  her  dower  interest  in  lands  of  which  her  husband  died  seised, 
although  she  may  have  died  before  such  dower  was  assigned,  es- 
pecially if  suit  was  brought  by  her  for  that  purpose  in  her  life- 
time. It  follows  that  the  order  appealed  from  is  correct^  and 
should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements. 
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MOLSON'S  BANK  y.  MARSHALL  et  al. 

[32  Mi9o.  602;  101  8t.  Rep.  220;  67  8upp.  220.] 
(Supreme  Court,  Special  Term,  Onondaga  County.    October,  19(H>.)* 

Right  to  Change  Vekue — Etfect  op  Extension  of  Time  to  Answer. 

An  order  extending  the  time  to  answer,  although  providing  that  defend- 
ant shall  accept  short  notice  of  trial  and  that  the  case  shall  go  on  the 
calendar,  does  not  deprive  defendant  of  his  right  to  have  the  place  of 
trial  changed,  although  his  affidavit  for  the  order  referred  only  to  the 
county  where  the  suit  was  brought,  where  the  esctension  would  still 
leave  sufficient  time  for  a  regular  notice  of  trial  and  for  placing  the 
case  on  the  calnedar  for  the  next  term  of  court  in  either  county. 

*Affirmed  January  9,  1901,  by  Appellate  Division,  Third  Department, 
without  opinion  {57  App.  Div.  020;  102  »S^  Rep.  1U3;  68  Supp.  ll^.i.) 

Note. — Loss  of  Right  to  Move  to  Change  Place  of  Tbial. 

a.  By  failure  to  demand  cha/nge. 

b.  When  demand  and  notice  of  motion  not  served  in  time. 

c.  By  stipulation  extending  time. 

d.  By  lachee. 

e.  By  default  in  anmcering. 
i.  By  concession  of  plaintiff. 

g.  By  joinder  of  other  defendants. 
h.  By  amendment  of  complaint. 


a.  By  failure  to  demand  change. 

Demand  for  change  of  the  place  of  trial  served  by  an  attorney  who  has 
not  previously  appeared  in  the  action  is  insufficient  to  support  a  motion  for 
the  change. 

Van  Dyck  v.  McQuade,  18  Hun,  376. 

Section  986  of  the  Code  of  Civil  Procedure  is  directory  merely,  and  the 
court  may,  when  a  satisfactory  reason  is  presented,  dispense  with  the  mak- 
ing of  the  demand  therein  provided  for,  that  the  trial  be  had  in  the  proper 
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Action  by  The  Molson's  Bank  against  Jacob  Marshall  and 
others.     Motion  to  change  place  of  trial.     Oranted. 

Kellogg  &  Mvlligan^  for  plaintiff. 

McOowan  £  Siolz,  for  defendants. 

HiscocK,  J.  This  is  a  motion  to  change  the  place  of  trial  of 
this  action  from  St  Lawrence  county,  where  it  is  now  laid,  to 
Onondaga  county,  upon  the  ground  that  the  latter  is  the  proper 
county,  under  section  984  of  the  Code  of  Civil  Procedure-  It 
appears  without  dispute  upon  this  motion  that  the  plaintiff  is  a 
nonresident  corporation,  having  its  place  of  business  in  Canada, 
and  that  the  defendants  live  in  the  city  of  Syracuse ;  also  that 
the  necessary  demand  for  a  change  of  the  place  of  trial  has  been 
made.     In  short,  there  is  no  dispute  about  the  right  of  defend- 

Loss  OF  KiGHT  TO  MovE  TO  CHA.NOB  Plaob  OF  Tbial,— coDtinaod. 

county,  and  may  change  the  place  of  trial  to  the  proper  county,  although  no 
demand  was  made  as  required  by  that  section,  and  after  the  time  fixed 
therein  fur  such  demand,  provided  the  motion  is  made  with  reasonable  dili- 
gence. 

McConihe  v.  Palmer,  76  Hun,  116;  57  St.  Rep.  380;  27  Supp.  832. 

A  demand  is  not  necessary  before  making  a  motion  to  change  the  plioe 
of  trial  for  the  convenience  of  witnesses. 
Hinchman  v.  Butler,  7  How.  Pr.  462. 
Navratil  ▼.  Bohm,  26  App.  Div.  460;  84  St.  Rep.  225;  50  Supp.  225. 

b.  When  demand  and  notice  of  moHofi  not  served  in  time. 

0 

Where  the  defendant  demands  that  the  action  be  tried  in  the  proper 
county,  his  attorney  must  serve  upon  the  plaintiff's  attorney,  with  the  an- 
swer, or  before  service  of  the  answer,  a  written  demand  accordingly.  The 
demand  must  specify  the  county,  where  the  defendant  requires  the  action 
to  be  tried.  If  the  plaintiff's  attorney  does  not  serve  his  written  consent 
to  the  change,  as  proposed  by  the  defendant,  within  five  days  after  service 
of  the  demand,  the  defendant's  attorney  may,  within  ten  days  thereafter, 
serve  notice  of  a  motion  to  change  the  place  of  trial. 

S  986,  Code  of  Civil  Procedure. 

A  demand  for  a  change  of  the  place  of  trial,  not  served  until  some  hours 
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ants  to  have  the  venue  changed  to  Onondaga  county,  unless  thej 
have  been  barred  and  deprived  of  this  right  by  a  clause  in  an 
order  extending  their  time  to  answer,  which  clause  imposed  cer- 
tain obligations  upon  defendants  as  a  condition  of  granting  such 
extension.  On  or  about  August  20th  the  defendants  presented 
to  the  county  judge  of  Onondaga  county  an  affidavit,  setting 
forth  the  formal  matters  required  therein  to  be  stated,  and  also 
certain  reasons  why  they  desired  an  extension  of  their  time  to 
answer,  etc.  Upon  this  affidavit  an  order  was  made  as  follows : 
^*Ordered  that  the  time  to  plead  or  otherwise  move  herein  be  ex- 
ytended  fifteen  days;  defendants  to  accept  ten  days'  notice  of 
trial  by  mail;  the  case  to  go  on  calendar."  The  plaintiff 
claims  that  this  last  clause  meant  that  the  case  was  to  go  on  the 
calendar  of  the  next  occurring  term  of  court  in  St.  Lawrence 
county,  and  that  defendants,  having  accepted  the  benefits  of  the 
order  containing  this  condition,  are  boimd  thereby,  and  cannot 
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after  the  seryice  of  the  answer,  but  served  upon  the  same  day,  is  in  time. 
Ganz  v.  Edison  Electric  Illuminating  Co.,  79  Hun,  409;  61  St.  Rep.  344: 
29  8upp.  810. 

Defendant  retains  the  right  to  insist  that  the  trial  shall  be  had  in  the 
proper  county  until  he  has  defined  the  issues  to  be  tried,  and  a  demand 
served  with  the  amended  answer  is  in  time. 

Penniman  v.  Fuller  &  Warren  Co.  133  N.  Y.  442;  31  N.  E.  318. 

A  demand  for  a  change  of  the  place  of  trial  to  the  proper  county  made 
before  answering  an  amended  complaint  is  effectual  to  support  a  motion 
made  in  due  time  thereafter. 

Shepard  ▼.  Squire,  76  Hun,  598;  58  St.  Rep.  247;  28  Supp.  218;  23  Civ. 
Pro.  403. 

A  motion  for  a  change  of  venue  for  the  convenience  of  witnesses  need  not 
be  made  within  the  ten  day  rule  laid  down  in  section  986  of  the  Code  of 
Civil  Procedure. 

Kubiac  v.  Clement,  35  App.  Div.  186;  88  St.  Rep.  773;  54  Supp.  773. 

Defendant's  right  to  have  the  place  of  trial  changed  to  the  proper  coun- 
ty is  absolute  only  when  he  makes  his  motion  within  the  time  prescribed 
l^  section  986  of  the  Code  of  Civil  Procedure  and  the  power,  given  to  the 
court  under  section  987,  to  change  the  place  of  trial  to  the  proper  county 
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now  ask  to  have  the  place  of  trial  changed.  It  is  substantially 
conceded  that,  if  the  clause  is  to  be  construed  as  referring  sim- 
ply and^  exclusively  to  the  St  Lawrence  terra  of  court,  it  does 
have  this  effect,  and  the  question,  therefore,  still  further  nar- 
rows down  whether  the  clause  is  to  be  construed  as  so  exclusively 
referring  to  that  term,  or  whether  it  may  be  construed  as  refer- 
ring to  the  calendar  of  the  term  of  court  at  which  said  action 
might  finally  be  triable,  whether  in  St.  Lawrence  or  some  other 
(»ounty.  I  think  this  latter  is,  under  all  the  circumstances,  the 
fairer  construction. 

At  the  time  when  the  order  was  made  there  was  no  apparent 
necessity  for  inserting  this  clause  as  was  done  by  the  judge  mak- 
ing the  order.  The  extension  of  the  time  would  have  still  left 
more  than  the  requisite  period  for  a  regular  notice  of  trial  and 
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at  any  time  should  not  be  exercised  where  the  attempted  defense  seems 
to  have  been  put  in  for  the  mere  purpose  of  delay. 
Taylor  v.  Smith,  32  St.  Rep.  843;  II  Supp.  29. 

The  right  of  a  domestic  corporation,  when  sued  by  a  nonresident,  to 
I'ave  the  place  of  trial  changed  to  the  coimty  which  it  had  designated  by 
its  certificate  of  incorporation  as  that  in  which  its  principal  office  of  busi- 
ness was  to  be  located,  is  waived  by  its  failure  to  serve  the  notice  of  mo- 
fion  within  the  time  prescribed  by  section  986  of  the  Code  of  Civil  Pro- 
cedure. 

Duche  V.  Buffalo  Grape  Sugar  Co.  63  How.  Pr.  516. 

Defendant  does  not  lose  the  right  to  move  to  change  the  place  of  trisl 
by  the  personal  service  of  the  notice  of  motion  on  the  sixteenth  day  after 
the  service  of  the  demand  with  the  answer  by  mail. 

Lesser  v.  Williams,  1  Silv.  S.  Ct.  106;  23  St.  Rep.  396;  5  Supp.  97;  sff'd 
119  X.  Y.  639;  28  N.  E.  1148. 

Where,  pending  a  motion  to  change  the  venue,  defendant's  answer  was 
stricken  out  and  no  further  action  was  taken  on  the  motion,  defendsot 
cannot  make  a  new  motion  after  the  answer  had  been  restored  by  tho 
reversal  of  the  order  striking  it  out. 

Taylor  v.  Smith,  32  St.  Rep.  843;    11   Supp.  29. 

By  the  denial  of  his  motion  to  change  the  venue  made  after  a  demand 
served  with  the  answer^  where  a  demurrer  to  one  of  the  defenses,  set  up 
in  the  answer  -is  overruled  on  the  ground  that  the  complaint  does  not  state 
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for  placing  the  case  upon  the  calendar.  If  the' matter  received 
any  particular  consideration,  the  clause  was  probably  put  in  as 
a  matter  of  extra  precaution,  on  the  theory  that  after  the  answer 
was  served  there  might  be  other  proceedings  which  would  delay 
giving  notice  of  trial,  and  render  it  desirable  that  short  notice 
should  be  accepted.  It  is  true  that  the  term  of  court  in  St. 
Lawrence  county  was  the  only  one,  in  terras,  referred  to  in  the 
affidavit  It  appeared,  however,  that  the  defendants  resided  in 
'Onondaga  county.  While  it  was  not  specifically  stated  that  the 
plaintiff  was  a  foreign  corporation,  it  did  appear  that  it  had 
been  required  to  give  the  undertaking  required  by  the  code  in 
the  case  of  nonresident  plaintiffs.  Under  such  circuiustanccs 
it  may  be  assumed  that  the  possibility  was  suggested  to  the 
judge  making  the  order  of  proceedings  to  change  the  place  of 
trial  from  St.  Lawrence  to  Onondaga  county.     The  order  which 

Loss  OF  Right  to  Move  to  Changb  Placb  of  Trial, — coiitinued. 

a  cause  of  action  and  leave  ia  granted  to  serve  an  amended  complaint,  de- 
fendant does  not  lose  his  right  to  serve  a  new  demand  with  his  answer  to 
the  amended  complaint  and  to  make  a  motion  thereon  to  change  the  place 
of  trial. 
Veeder  v.  Baker,  83  N.  Y.  156. 

c.  By  Btipulaiion  eaiending  time. 

By  accepting  an  extension  of  time  to  answer  on  condition  that  th«  date 
of  issue  should  remain  the  same  defendant  does  not  waive  his  right  to 
demand  a  change  of  venue. 

Perkins  v.  Commericial  Advertiser  Ass'n.  89  Hun,  24 ;  69  St.  Rep.  7 ;  24 
Supp.  1064. 

It  is  too  late  to  move  for  a  change  of  the  place  of  trial  for  the  conven- 
ience of  witnesses  after  the  case  is  put  over  the  term,  upon  the  request 
of  the  defendant,  upon  a  written  stipulation  executed  by  his  attorney  that 
the  case  be  placed  upon  the  calender  for  the  next  term. 

Rodie  V.  Verdon,  22  Misc.  409;  83  St.  Rep.  178;  49  Supp.  178. 

Receipt  of  an  extension  of  time  by  defendant,  subject  to  a  stipulation  to 
take  a  short  notice  of  trial  for  the  next  circuit,  is  a  waiver  of  tlie  right 
to  move  to  change  the  place  of  trial  to  the  proper  county. 

Haiz  V.  Starin,  1  St.  Rep.  553. 

Where  defendant  obtained  three  extensions  of  time  to  answer,  and,  on 
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he  made  extended  the  tune,  not  only  for  pleading,  but  for  mak- 
ing motions.  He  mnat  be  deemed  to  have  taken  judicial  notice 
of  the  fact  that  the  next  term  of  court  in  Onondaga  county  oc- 
curred within  a  week  after  that  in  St.  Lawrence  county,  and, 
while  it  was  not  a^arent  that  the  extension  of  time  would  nec- 
essarily prevent  placing  the  case  upon  the  calendar  of  the  Onon- 
daga term  with  regular  notice,  the  same  was  equally  true,  as  al- 
ready stated,  in  respect  to  the  St.  Lawrence  term.  It  was  just 
as  reasonable  to  provide  for  short  notice  in  one  county  as  in  the 
other. 

The  extension  of  time  granted  to  defendants  was  a  common 
favor  almost  invariably  extended  by  the  court  upon  applications 
characterized  by  good  faith.  Without  the  precautionary  clause 
it  did  not  impair  any  of  plaintiff's  rights.  If  the  latter's  con- 
struction of  this  clause  is  adopted,  defendants  have  been  com- 
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plaintifT'a  moving  to  vacate  the  last  extension,  stipulated  that  he  would 
accept  short*  notice  of  trial,  and  apply  for  no  further  time  to  answer,  and 
that  issue  should  stand  joined  as  of  the  date  of  the  first  extension,  by  such 
stipulation  defendant  waived  his  right  to  move  to  change  the  place  of 
trial. 

Nash  V.  Silver  Lake  Ice  Co.  6  Supp.  913. 

A  stipulation,  extending  the  time  to  answer,  given  upon  condition  that 
the  issue  shall  remain  as  of  the  original  date  and  that  the  plaintiff  may  at 
any  time  after  such  date  of  issue  serve  a  notice  of  trial  and  file  a  note 
of  issue  for  the  next  term  in  the  county  where  the  venue  is  laid  in  the 
complaint,  is  in  effect  an  agreement  that  the  case  shall  be  tried  in  that 
county. 

Harris  v.  Bradley,  32  Misc.  487;   100  St.  Rep.  243;  66  Supp.  243. 

The  provision  in  a  policy  of  insurance  that  the  place  of  trial  of  any  a^ 
tion  for  the  recovery  of  any  claim  thereunder  shall  be  only  in  a  certain 
county  is  binding  upon  the  parties,  and  the  right  to  have  the  place  of  trial 
changed  is  waived  thereby. 

Greve  v.  .Etna  Live  Stock  Insurance  Co.  81  Hun,  28;  62  St  Rep.  668; 
30  Supp.  668;  1  Ann.  Cas.  14. 

d.  By  laches. 
No  order  to  stay  procoodings  for  the  purpose  of  moving  to  change  th« 
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pelled,  as  the  price  of  a  very  ordinary  favor,  not  injuring  in  any 
way  their  opponent,  to  waive  the  absolute  and  very  substantial 
right  of  having  this  action  tried  in  their  own  and  the  proper 
county,  rather  than  in  a  distant  and  improper  one.  This  re- 
sult is  avoided  by  adopting  the  other  construction  referred  to. 
The  defendants  are  allowed  16  days'  additional  time  in  which  to 
plead  and  make  this  motion,  for  instance.  If  by  any  possibil- 
ity, as  the  result  of  such  extension,  the  time  becomes  too  limited 
for  proceedings,  upon  regular  notice,  they  are  to  take  short  no- 
tice, and  the  cause  is  to  go  on  "the  calendar,"  whether  of  the 
St.  Lawrence  term  or  of  the  Onondaga  term,  if  in  the  meantime 
the  trial  shall  have  been  removed  to  the  latter  county.  The  mo- 
tion to  change  the  place  of  trial  is  therefore  granted,  with  $10 
costs  to  abide  event 

Motion  granted,  with  $10  costs  to  abide  event 
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place  of  trial  shall  be  granted  unless  it  shall  appear  from  the  papers 
that  the  defendant  has  used  due  diligence  in  preparing  the  motion  for 
the  earliest  practical  day  after  issue  joined.    •    .    . 
Rule  48,  General  Rules  of  Practice. 

A  motion  to  change  the  place  of  trial,  for  any  reason,  must  be  made 
with  reasonable  diligence  after  issue  has  been  joined  in  the  action. 
Darragh  v.  McKim,  2  Hun,  337. 

Under  the  provisions  of  section  987  of  the  Code  of  Civil  Procedure,  the 
court  has  the  power  to  change  the  place  of  trial,  on  the  ground  that  the 
county  where  the  venue  is  laid  is  not  the  proper  cbunty,  when  all  the  par- 
ties reside  in  the  county  to  which  it  is  proposed  to  change  the  place  of  trial, 
although  the  defendant  has  allowed  two  months  to  elapse  since  the  sery* 
ice  of  his  demand. 

Clark  ▼.  Campbell,  64  How.  Pr.  166. 

The  right  to  make  a  motion  to  change  the  place  of  trial  is  lost  by  a 
delay  of  a  year,  during  which  time  the  case  was  noticed  for  trial  and 
placed  on  the  calendar  and  two  circuits  have  been  held  in  the  county  to 
which  the  defendant  applied  to  have  the  place  of  trial  changed. 

Darragh  v.  McKim,  2  Hun,  337.    ^ 

The  court  will  not  permit,  except  under  most  extraordinary  circumstan- 
ces, the  change  of  the  place  of  trial,  for  the  mere  convenience  of  witnesses, 
after  the  lapse  of  seven  years  from  the  joining  of  issue,  and  after  one 
N.  Y.  A.  C.  28 
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trial  had  been  had,  and  subsequent  proceedings  had  resulted  in  the  orderiog 
of  a  new  trial  by  the  court  of  last  resort. 
Quinn  v.  Van  Pelt,  12  Hun,  633. 

Where  a  motion  was  made,  over  one  year  after  the  Joinder  of  issue,  te 
change  the  place  of  trial  for  the  convenience  of  witnesses,  the  defendsBt 
is  chargeable  with  laches,  and  the  fact  that  the  whole  year  was  consumed 
in  fruitless  attempts  to  change  the  venue  upon  other  grounds  is  no  ex* 
cuse  for  the  delay  in  making  the  motion. 

Becker  t.  Town  of  Cherry  Greek,  77  Hun,  11;  69  St.  Rep.  S30;  28  Supp. 
279. 

A  party  sued  is  boimd  at  his  peril  to  move  for  a  change  of  venue  tt 
the  earliest  practicable  day,  if  his  delay  to  a  later  period  may  have  the 
effect  of  carrying  the  plaintiff  over  a  circuit  in  the  county  where  th 
venue'  is  laid,  and  ignorance  of  the  practice  on  the  part  of  the  defend- 
ant's attorney  will  not  excuse  the  delay. 

Moreland  v.  Sand  ford  &  Clark,  1  Den.  660. 

Anon,  18  Wend.  614. 

Where  defendant  removes  the  cause  by  certiorari  from  common  pleis, 
and  through  his  neglect  the  return  to  the  writ  is  not  made  in  season  to  trr 
the  cause  at  the  first  circuit  after  the  writ  is  brought,  and  it  appears  that 
it  might  have  been  done,  although  the  return  day  of  the  writ  was  subse 
quent  to  the  circuit,  defendant  is  chargeable  with  laches  in  not  making  his 
motion  for  a  change  of  venue  until  subsequent  to  the  return  of  the  writ. 

Daniels  v.  Borst,  2  How.  Pr.  92. 

But,  where  the  suit  is  commenced  by  the  service  of  a  declaration  at  so 
late  a  day  that  a  regular  notice  of  trial  cannot  be  given  for  the  next  cir- 
cuit in  the  county  where  the  venue  is  laid,  the  defendant  is  not  guilty  of 
laches  by  failing  to  serve  forthwith  notice  of  motion  to  change  the  ^enue 
so  as  to  g^ve  the  plaintiff  an  opportunity  to  consent  to  the  proposed  change 
and  to  require  the  acceptance  of  short  notice  of  trial. 

Oarlock  v.  Dunkle,  22  Wend.  616. 

Where  the  issues  in  an  action  have  been  joined  for  two  years,  and  i^ 
has  been  promptly  noticed  for  trial  and  placed  upon  the  calendar,  defend- 
ant's right  to  make  a  motion  to  change  the  place  of  trial  is  lost  by  Isehes. 

Hoffman  v.  Sparling,  12  Hun,  83. 

Where  defendant  made  a  proper  demand  that  the  place  of  trial  be 
changed  pursuant  to  section  086  of  the  code,  but  omitted  to  serve  a  notice 
of  motion  upon  the  plaintiff's  attorney  within  the  ten  days  prescrihed  by 
such  section,  the  court  has  power  and  will,  if  such  failure  to  serve  the 
notice  of  motion  is  reasonably  excused,  relieve  the  defendant  from  the 
charge  of  laches  in  not  serving  the  notice  of  motion  as  required  by  section 
086. 

Thompson  v.  Heidenrich,  66  How.  Pr.  391. 
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A  defendant  cannot  be  charged  with  laches  and  lose  his  right  to  change 
the  place  of  trial  by  omitting  to  move  until  after  the  time  to  amend  the 
complaint  expires. 

Conroe  v.  National  Protection  Insurance  Co.  10  How.  Pr.  403. 

e.  By  default  in  anstcering, 

A  defendant,  who  is  in  default  for  want  of  an  answer,  cannot  serve  a 
demand,  or  make  a  motion  that  the  place  of  trial  be  changed. 
Vale  v.  Brooklyn  Cross-Town  R.  R.  Co.  12  Civ.  Pro.  102. 
Hull  v.  Wallis,  2  How.  Pr.  134. 
Clapp  V.  Stevens,  2  How.  Pr.  276. 

By  default  in  serving  the  answer  the  right  to  move  to  change  the  place 
of  trial  is  lost,  although  the  default  has  been  opened  or  the  answer  re- 
ceived by  consent  of  the  parties  after  the  expiration  of  the  time  to  answer. 

Spaulding  v.  American  Wood-Board  Co.  5  App.  Div.  620;  39  Supp.  203; 
25  Civ.  Pro.  376. 

f.  By  concession  of  plaintiff. 

The  right  to  demand  a  change  of  the  venue  of  an  action,  brought  to  set 
aside  an  assignment  for  the  benefit  of  creditors,  to  the  county  in  which 
certain  real  estate  passing  under  the  assignment  is  situated,  cannot  be 
defeated  by  an  offer  on  the  part  of  the  plaintiff  to  stipulate  that  he  will 
not  attempt  to  reach  the  real  estate  assigned,  or  make  any  claim  of  title 
thereto  or  interest  therein. 

Wyatt  V.  Brooks,  42  Hun,  502;  4  St.  Rep.  441;  25  Week.  Dig.  281. 

A  plaintiff  cannot,  in  an  action  to  set  aside  a  general  assignment  for 
the  benefit  of  creditors  which  comprised  both  real  and  personal  property, 
by  omitting  averments  disclosing  that  the  assignment  embraced  real  prop- 
erty, preclude  a  defendant  from  availing  himself  of  the  right  to  move  to 
change  the  place  of  trial  to  the  proper  county. 

Acker  v.  Leland,  06  N.  Y.  383. 

The  right  to  move  to  change  the  place  of  trial,  in  an  action,  which  by 
affecting  real  estate  is  local,  cannot  be  defeated  by  plaintiff's  disclaimer 
or  concession  that  he  will  abandon  that  part  of  the  relief  so  as  to  make 
it  triable  in  the  county  in  which  it  was  brought. 

Sweetser  v.  Smith,  22  Abb.  N.  C.  319. 

A  stipulation  from  plaintiff  changing  the  place  of  trial  to  a  proper 
county,  although  not  the  one  demanded  by  defendant,  received  and  retained 
by  the  defendant  without  objection  waives  defendant's  right  to  make  a 
motion  to  change  the  venue. 

Philbrick  v.  Boyd,  16  Abb.  Pr.  393. 

A  motion  by  plaintiff  to  retain  the  venue  in  the  county  laid  in  the 
complaint,  on  the  ground  of  convenience  of  witnesses,  cannot  overcome  the 
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right  of  the  defendant  to  move  to  have  it  changed  to  the  proper  county. 
Stimson  v.  Stimson,  29  St.  Rep.  21;  9  Supp.  238. 

Plaintiff  cannot  defeat  defendant's  right  to  change  the  venue  to  fhi 
cpimty  of  his  residence  by  consenting  to  try  the  case  in  the  county  of  Ui 
own  residence. 

Loretz  v.  MetropoUUn  Street  Ry.  Co.  34  App.  Div.  1;  87  St.  R^.  1059; 
63  Supp.  1069. 

g.  By  joinder  of  other  defendants. 

If  a  public  officer  be  impleaded  for  acts  done  viriute  officii,  the  suit,  so 
far  as  he  is  concerned,  must  be  tried  in  the  county  where  the  cause  of  ac- 
tion arose,  and  he  will  not  lose  the  right  to  move  to  change  the  venue  to 
tuch  county  by  the  joinder  with  him  of  other  defendants  who  are  not  en- 
titled to  such  change. 

People  V.  Kingsley,  8  Hun,  233. 

Where  a  sheriff,  in  an  action  against  him  for  an  act  done  in  the  ezeeo- 
tion  of  process,  has  complied  with  all  the  provisions  of  section  986  of  the 
code,  he  cannot  be  deprived  of  the  right  to  move  to  change  the  place  of 
trial  to  the  county  whose  officer  he  is,  by  joining  other  persons  as  defend- 
ants with  him. 

I^mson  Consolidated  Store  Service  Co.  v.  Hart,  1  Silv.  S.  Ct.  427;  23 
St.  Rep.  594;  6  Supp.  889. 

Wintjen  v.  Verges,  10  Hun,  576. 

If  either  defendant  may  demand,  as  a  matter  of  right,  that  the  plaee 
of  trial  be  clianged,  plaintiff  cannot  defeat  this  right,  as  to  one  of  the  de- 
fendants, by  joining  with  him  another  party  who  cannot  also  insist  that 
the  trial  should  take  place  in  another  county. 

Home  V.  City  of  Buffalo,  49  Hun,  76;  17  St  Rep.  212;  1  Supp.  801; 
16  Civ.  Pro.  81. 

The  denial  of  a  motion  to  change  the  place  of  trial  made  by  one  defend- 
ant does  not  prejudice  the  right  of  another  defendant,  subsequently  served 
with  summons,  to  make  a  similar  motion. 

New  Jersey  Zinc  Co.  v.  Blood,  8  Abb.  Pr.  147. 

h.  By  amendment  of  complaint. 

Where  the  venue  is  laid  in  a  county  in  which  neither  plaintiff  nor  de- 
fendant resides,  and  the  defendant  in  due  time  serves  the  demand  and  no- 
tice of  motion  for  a  change  of  venue  to  another  county  for  the  convenience 
of  wilnesses,  the  amendment  of  the  complaint  changing  the  venue  to  the 
county  of  plaintiff's  residence,  will  not  deprive  defendant  of  the  right  to 
his  motion,  where  it  appeared  that  the  facts  and  grounds  of  his  motion 
were  adapted  as  well  to  the  amended  as  the  original  complaint 

Toll   V.  Cromwell,   12  How.  Pr.  79. 
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Where  the  venue  is  not  laid  in  the  proper  county,  defendant  does  not 
lose  his  right  to  move  to  change  the  place  of  trial  to  another  county  by  an 
amendment  of  the  complaint,  changing  tlie  venue  to  the  proper  county. 

Rector  v.  Ridgwood  Ice  Ck).  38  Hun,  2U3. 

Faherty  v.  Schuyler  Tow-Boat  Co.  43  Hun,  432;  6  St.  Rep.  756;  2(i 
Week.  Dig.  92. 

Amendment  of  the  complaint  changing  the  venue  to  the  proper  county 
after  defendant's  demand  for  a  change  of  the  venue  does  not  deprive  de- 
fendant of  his  right  to  move  to  change  the  venue  to  another  county  on 
the  ground  that  an  impartial  trial  could  not  be  had  in  the  county  named 
in  the  original  complaint. 

Moulton  y.  Beecher,  1  Abb.  N.  C.  193;  52  How.  Pr.  182. 


COLLINS  et  al.  v.  McARTHUR  et  al. 

[S£  MiBC,  5S8;  101  8t.  Rep.  4S0;  67  Supp.  460 J] 
{Erie  County  Court.    October,  1900.) 

IfOBITGAOES — ^FOBICCLOSTTRB — NOTIOE  OF  SALE. 

Where  notice  of  appearance  was  given  by  defendants  in  foreclosuro, 
thereby  entitling  them,  under  Code  Civ.  Pro.  §  422,  to  notice  of  subsr- 
quent  proceedings,  the  judgment  and  sale  cannot  be  set  aside  merely 
because  plaintiff's  attorney  failed  to  serve  notice  of  sale  on  defend- 


NOTB. — ^NOTIOE  OF  JUDICIAL   SaLE   OF   REAL  PbOFEBTT. 

a.  statutes. 

b.  Contents  of  notice^ 

1.  Resale. 

c.  Service. 

d.  Publication. 

1.  Netcspaper, 

2.  Editions. 
••  Postponement, 

1.  Waiver. 
i.   Resale. 
g.  Several  executions. 


a.  Statutes. 


Hi©  sheriff  who  sells  real  property,  by  virtue  of  an  execution,  must  pre- 
viously give  public  notice  of  the  time  and  place  of  the  sale,  as  follows: 
1.  A  written  or  printed  notice  the:'M)f  must  be  conspicuously  fastened 


■ 
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ants'  attorney,  as,  the  referee  appointed  to  conduct  the  sale  haTing 
given  notice  thereof  by  publication,  as  required  by  sections  1434  tnd 
1678,  no  other  or  further  notice  was  required.* 

*0n  appeal  the  appellate  division,  fourth  department,  rendered  the  fol- 
lowing decision,  March  19,  1901: 

"Order  reversed  without  costs  of  this  appeal,  and  a  resale  ordered  in 
each  case,  upon  condition  that  the  appellant,  Within  twenty  days,  gives  i 
bond  in  the  penalty  of  $250,  to  be  approved  upon  notice,  by  the  oountj 
judge  of  Erie  county,  conditioned  that  the  amount  realized  upon  such  re- 
sale shall  be  sufficient  to  pay  the  expenses  thereof  and  at  least  six  hundred 
dollars  in  addition  thereto ;  and  in  the  event  that  such  bond  is  not  given 
tlie  order  in  each  case  is  affirmed,  with  costs.  Order  to  be  settled  upon 
two  days'  notice  by  Justice  Spring.  All  concur;  Laughlin,  J.,  concurs  in 
result,  and  favors  absolute  reversal  of  orders,  and  a  resale,  upon  the  ground 
that  the  appellants'  attorney  was  entitfed  to  service  of  notice  of  sale." 


Foreclosure  by  Anthony  Collins  and  others,  as  executors,  etc., 
against   Alvah    McArthur   and  others.     Motion  to  cancel  and 

Notice  of  Judicial  Sale  of  Real  Pbopebtt,— continued. 

lip,  at  least  forty-two  days  before  the  sale,  in  three  public  places,  in  the 
town  or  city  where  the  »ale  is  to  take  place,  and  also  in  three  public  places, 
in  the  town  or  city  where  the  property  is  situated,  if  the  sale  is  to  take 
place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in  each  of  the 
six  weeks,  immediately  preceding  the  sale,  in  a  newspaper  published  in  the 
county,  or  published  in  an  incorporated  village,  a  part  of  which  is  within 
the  county;  if  there  is  a  newspaper  published  in  such  county  or  village; 
or,  if  there  is  none,  in  the  newspaper  printed  in  Albany,  in  which  Isgal 
notices  are  required  to  be  published. 

S  1434,  Code  of  Civil  Procedure. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to  be  acid 
must  be  do>^cribed  with  common  certainty,  by  setting  forth  the  name  of 
the  township  or  tract,  and  the  number  of  the  lot,  if  there  is  any,  or  by 
Fome  other  appropriate  description.  The  validity  of  a  sale  is  not  affect- 
ed by  the  fact,  that  the  property  sold  is  part  only  of  the  property  adver- 
tised to  be  sold. 

S  1435,  Code  of  Civil  Procedure. 

Notice  of  such  sale,  (i.  e.,  partition,  dower,  foreclosure,  etc.)»  muit 
be  given  by  the  officer  making  it,  as  prescribed  in  section  fourteen  him- 
dred  and  thirty-four  of  this  act  for  the  sale  by  a  sheriff  of  real  property, 
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discharge  a  judgment  for  deficiency  and  to  vacate  and  set  aside 
the  sale  and  direct  a  resale.     Denied. 


Le  Boy  Parker,  for  plaintiffs. 

NUes  C.  Bartholomew,  for  defendants  Dnnston. 

Embby^  J.  This  is  a  motion  for  an  order  canceling  and  dis- 
charging a  judgment  for  a  deficiency  entered  herein  against  the 
defendant  Emory  W.  Dnnston ;  also  vacating  and  setting  aside 
the  foreclosure  sale,  and  directing  a  resale  of  the  premises  de- 
scribed in  the  judgment,  on  the  ground  that  no  notice  of  sale  was 
served  upon  the  attorney  for  the  said  defendants  Dunston.  The 
action  was  brought  to  foreclose  a  mortgage  executed  by  the  de- 
fendant Emory  W.  Dunston   to  the   plaintiffs,    and   when  so 
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by  virtue  of  an  execution,  unless  the  property  is  situated  wholly  or  partly 
in  a  city  in  which  a  daily,  semi- weekly  or  tri-weekly  newspaper  is  pub- 
lished, and,  in  that  case,  by  publishing  notice  of  the  sale  in  such  a  daily, 
semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for  three 
suocessiye  weeks,  or  in  a  weekly  paper  published  in  a  city,  once  in  each  of 
the  six  weeks,  immediately  preceding  the  sale,  or  in  the  counties  of  New 
York  and  Kings  in  two  such  daily  papers.  Notice  of  the  postponement  of 
the  sale  must  be  published  in  the  paper  or  papers  wherein  the  notice  of 
sale  was  published. 
§  1678,  Code  of  Oiyil  Procedure. 

Notice  of  sale  of  lands  in  the  counties  of  New  York  and  Kings,  and  in 
the  city  of  Buffalo  under  a  decree,  order  or  judgment  of  any  court,  must 
be  given  as  prescribed  in  section  1678  of  the  Code. 

Role  62  of  the  General  Rules  of  Practice. 

b.  Contents  of  notice. 

There  is  no  law  and  no  rule  of  the  court  of  chancery  rendering  it  abso- 
lutely necessary  that  the  title  of  the  cause  should  be  inserted  in  the  mas- 
ter's notice  of  sale  under  a  decree  of  foreclosure. 

Ray  ▼.  Oliver,  6  Paige,  489. 

An  omission  from  a  referee^s  advertisement  of  sale  of  a  portion  of  the 
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brought  the  defendants  Emory  W.  Dunston  and  Helen  Dunston 
appeared  by  their  attorney,  Mr.  Bartholomew,  who  served  pe^ 
sonally  upon  the  attorney  for  the  plaintiffs  a  notice  of  appea^ 
ance,  and  at  the  request  of  the  attorney  for  the  plaintiffs  the  at- 
torney for  said  defendants  signed  and  delivered  to  the  plaintiffs' 
attorney  a  written  stipulation  waiving  service  of  all  notices  and 
papers  in  said  action,  except  notice  of  sale.  Thereafter  the 
usual  judgment  of  foreclosure  and  sale  was  ordered  and  entered. 
There  was  nothing  in  the  stipulation  requiring  the  attorney  for 
the  plaintiffs  to  serve  notice  of  sale  upon  the  attorney  for  said 
defendants,  if  he  was  not  otherwise  obliged  to  serve  such  notice. 
It  is  provided  by  the  Code  of  Civil  Procedure  (section  422)  that 
the  service  of  a  notice  of  appearance  entitles  the  party  serving 
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lands  embraced  in  a  partition  action  and  directed  to  be  sold  by  the  judg- 
ment does  not  vitiate  a  sale  by  the  referee  of  the  omitted  portion. 
Woodhull  V.  Little,  102  N.  Y.  166 ;  6  N.  E.  266. 

The  signing  of  some  of  the  notices  of  sale  of  real  estate  under  an  ex- 
ecution by  the  title  of  "sheriff"  instead  of  "late  sheriff,"  is  a  mere  ir- 
regularity not  affecting  the  validity  of  the  sale. 

Van  Gelder  r.  Van  Gelder,  26  Hun,  366. 

V^here  the  description  bounds  the  property  by  lots  on  a  map,  not  stat- 
ing where  the  map  is,  and  gives  no  alleged  quantity  of  land  offered  for 
sal^  by  a  sheriff  under  an  execution,  it  has  not  the  quality  of  common  cer- 
tainty for  the  purposes  of  the  notice  of  sale  required  by  the  statute. 

O'Donnell  v.  Lindsay,  39  Super.  623. 

Where  the  lot  sold  on  a  foreclosure  sale  contains  only  eight  or  nine  screi 
instead  of  eighty-nine  acres  as  described  in  the  notice  of  sale,  the  sale 
will  be  set  aside. 

Dunn  V.  Herbs,  66  Hun,  467;  31  St.  Rep.  476;  10  Supp.  84. 

Reference  in  a  notice  of  sale  In  an  action  for  the  foreclosure  of  a  mort' 
gage  to  a  written  agreement  as  giving  rights,  privileges  and  easements  ia 
the  westerly  wall  of  the  building  adjoining  the  premises,  whereas,  in  fact, 
It  grants  an  easement  for  the  support  of  the  beams  of  the  building  on 
the  premises  sold  in  the  easterly  wall  of  the  premises  to  the  west  thereof, 
and  provides  that  no  building  shall  be  erected  upon  the  lot  in  question  to 
a  greater  depth  than  forty-five  feet,  and  that  any  extension  built  thereon 
shall  be  at  least  eight  feet  distant  from  said  wall  in  which,  by  the  termi 
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the  same  to  notice  of  the  subsequent  proceedings,  and  it  is 
claimed  by  the  attorney  for  the  defendants  that  by  reason  of  his 
having  served  a  notice  of  appearance  in  this  action  he  was  enti- 
tled to  have  a  notice  of  sale  served  upon  him  by  the  attorney  for 
the  plaintiffs.  There  is  nothing  in  the  moving  affidavits  show- 
ing that  the  premises  were  sold  for  less  than  their  value,  or  that 
the  defendants  had  been  pi^judiced,  thus  leaving  the  question 
to  be  decided,  are  the  defendants  entitled  to  have  the  judgment 
eanoeled  and  sale  set  aside  on  account  of  the  plaintiffs'  attorney 
having  failed  to  serve  a  notice  of  sale  upon  defend,ants'  attor- 
ney ?  In  this  case  a  referee  was  appointed  in  and  by  the  judg- 
ment of  foreclosure  and  sale  to  make  the  sale,  charged  with  the 
execution  of  the  judgment;  and  sections  1434  and  1678  of  the 

NoncE  OF  Judicial  Sale  of  Real  PBOPERTY,->contiiiued. 

ni  the  a^eement,  the  adjoining  owner  may  maintain  three  rows  of  win- 
dows, is  such  a  misdescription  pf  the  property  as  to  relieve  a  purchaser 
at  the  foreclosure  sale  from  completing  his  purchase. 

Eingsland  v.  Fuller,  31  App.  Div.  313;  87  St.  Rep.  624;  63  Supp.  624. 

1.  Resale. 

A  notice  ot  i»ue  resale  of  premises  in  an  action  of  foreclosure  under  an 
order  directing  a  sale  in  parcels  need  not  state  that  the  land  will  be  sold 
in  parcels. 

Hoffman  y.  Burke,  21  Hun,  680. 

c.  Service. 

» 

It  seems,  no  personal  service  of  the  notice  of  sale  on  a  party  is  nec- 
easary  under  a  judgment  of  foreclosure. 

Gallup  V.  llimer,  25  Hun,  298.  ^  ^ 

Eidlitz  V.  Doctor,  24  Misc.  209;  87  St.  Rep  525;  63  Supp.  525,  was  a 
case  almost  identical  in  its  facts  with  the  one  in  the  text.  Justice  Daly 
came  to  a  conclusion  directly  the  opposite  of  that  reached  by  Judge  Emery. 
In  his  opinion  Justice  Daly  said: 

"It  is  conceded  that  no  notice  of  sale  was  served  pursuant  to  such  ap- 
pearance, and  that  no  notice  of  sale  was  given,  except  by  the  usual  adver- 
tisement by  the  referee  in  the  papers.  It  is  contended  by  plaintiff's  attor- 
ney that  as  such  advertisement  is  the  only  notice  prescribed  by  §  1678 
(Code  of  Civil  Procedure),  and  no  other  is  prescribed  by  the  rules  of  courts 
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Code  of  Civil  Procedure  provide  what  notice  shall  be  given  by 
the  oflScer  appointed  to  conduct  the  sale,  and  in  this  case  the  ref- 
eree gave  notice  of  the  sale  as  required  by  said  sections,  and 
performed  all  his  duties  as  directed  by  said  judgment  The  en- 
tire proceeding  from  the  time  of  the  entry  of  judgment  of  fore- 
closure and  sale  was  simply  an  execution  of  the  judgment^  and 
the  attorney  for  said  defendants  was  not  entitled  to  have  notice 
served  upon  him  of  the  steps  taken  in  execution  thereof. 
Moore  v.  Shaw,  15  Hun,  428,  430,  431.  The  notice  of  sale 
given  by  the  referee  by  publishing,  etc.,  was  notice  to  all  de- 
fendants, and  no  other  or  further  notice  was  required  to  be 
given. 

Motion  denied,  with  $10  costs. 

Notice  of  Judicial  Sale  of  Real  Pbopebtt,— continued. 

it  is  therefore  the  only  notice  called  for  under  the  exceptions  in  the  waiTer 
aforesaid.     But  it  appears    from    the    papers  submitted  on  this  motion, 
which  include  the  certificates  of  many  leading  lawyers  and  law  firms,  thst 
it  is  the  practice  of  the  bar,  under  such  a  notice  of  appearance,  to  serve, 
and  the  usage  to  expect,  the  special  notice  of  the  sale,  intended  to  advise 
the  defendant  of  the  time  and  place  when  such  sale  is  to  take  place.   lo 
view  of  such  a  general  practice  and  usage,  it  is  to  be  presumed  that  the 
re.spective  attorneys  for  the  plaintiffs  and  the  defendant  in  this  case  ba<* 
knowledge  of  them  and  practiced  with  reference  to  them,  and  that  the 
notice  of  appearance  for  Mrs.  Mooney  was  given  in  reliance  upon  tha^ 
practice  and  usage,  and  was  received  with  knowledge  of  the  obligation  en- 
tailed.    The  notice  of  sale  mentioned  in  the  exception  in  the  waiver  cM 
not  have  been  understood  to  refer  to  the  advertisement ;  for  in  that  case 
the  exception  would  be  meaningless  as  the  advertisement  is  compulsory  in 
ail  cases." 

d.  Publication, 

The  insertion  of  a  notice  of  sale  of  mortgaged  premises  under  a  judg- 
ment of  foreclosure,  to  take  place  the  28th  of  a  month,  in  a  daily  new» 
paper  on  the  9th  and  12th,  on  the  IGth  and  19th,  and  on  the  23rd  and 
2Gth  of  that  month  is  a  publication  for  three  weeks  immediately  previous 
to  the  time  of  sale,  at  least  twice  in  each  ^eek,  within  the  meaning  oi 
the  Btntute. 

Chamberlain  r.  Dempsey,  13  Abb.  Pr.  421. 

Publication  of  a  notice  of  sale  of  real  property  in  the  city  of  New  York 
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under  a  decree  of  foreclosure,  to  take  place  on  the  20th  of  a  month,  in  two 
newspapers  on  the  27th  (Wednesday)  and  30th  (Saturday)  of  the  pre- 
ceding month,  on  the  4th  (Wednesday),  7th  (Saturday),  11th  (Wednes- 
day), and  14th  (Saturday)  of  the  same  month,  and  in  one  of  them  on  the 
day  of  the  sale,  is  sufficient. 
Valentine  v.  McCue,  26  Hun,  456. 

The  two  following  cases  were  determined  under  the  provisions  of  2  R.  S. 
368,  S  34,  ''The  time  and  place  of  holding  any  sale  of  real  estate  pursuant 
to  any  execution,  shall  be  publicly  advertised,  previously,  for  six  weeks 
Buccessively,  as  follows: 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in  three  pub- 
lie  places  in  the  town  where  such  real  estate  shall  be  sold,    .    .    . 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week  in  a  news- 
paper of  such  county,    ..." 

It  is  sufficient  notice  of  the  sale  of  real  estate  upon  execution,  to  post 
a  notice  as  required  by  the  statute  forty-two  days  previous  to  the  sale  and 
publish  a  copy  thereof  in  six  successive  numbers  of  a  weekly  newspaper, 
although  the  first  publication  may  be  less  than  six  weeks  prior  to  the 
sale. 

Olcott  ▼.  Robinson,  21  N.  Y.  150. 

The  publication  of  &  sherifTs  notice  of  sale  of  real  Estate  under  execu- 
tion is  sufficient,  if  inserted  once  in  each  week  for  the  six  weeks  before 
the  sale,  although  six  full  weeks  should  not  have  elapsed  between  the  date 
of  the  first  publication  and  the  day  of  sale. 

Wood  V.  Morehouse,  45  N.  Y.  368. 

A  sheriff's  sale,  under  execution,  of  an  interest  in  a  lease,  for  a  term  of 
which  more  than  five  years  remain  unexpired,  and  fixtures  forming  a  part 
of  a  freehold  estate,  in  the  same  manner  as  is  provided  in  respect  to  per- 
sonal property,  with  a  notice  of  only  six  days,  is  void. 

Breese  v.  Bange,  2  E.  D.  Sm.  474. 

The  two  following  cases  were  decided  under  2  R.  S.  545,  S  3  which  pro- 
vides that  notice  shall  be  given,  1.  "By  publishing  the  same  for  twelve 
weeks,  successively,  at  least  once  in  each  week." 

Publication  of  a  notice  of  sale,  on  a  statutory  foreclosure  by  advertise- 
ment, is  sufficient,  if  it  be  made  once  in  each  week  for  twelve  weeks  suc- 
cessively, although  all  the  publications  are  made  within  78  days,  provided 
the  first  is  84  days  prior  to  the  day  of  sale  specified  in  the  notice,  exclusive 
of  the  day  on  which  it  is  made. 

Howard  v.  Hatch,  29  Barb.  297. 

The  first  publication  of  the  notice  of  sale,  under  a  power  in  a  mortgage, 
must  be  at  least  84  days  or  12  full  weeks,  before  the  sale,  one  day  being 
included  and  one  excluded,  and  publication  must  be  made  in  every  inter- 
vening week,  or  until  the  expiration  of  the  time  required  by  statute. 

Bunco  y.  Reed,  16  Barb.  347 
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1.  Neu>9paper, 

A  foreclosure  sale  will  not  be  set  aside  because  tbe  newspaper  in  whSA 
the  notice  of  sale  was  published  was  not  well  calculated  to  give  that  ges- 
eral  information  which,  in  such  cases,  should  be  afforded. 

Wake  ▼.  Hart,  12  How.  Pr.  444. 

A  publication  issuing  two  editions  daily,  except  Sunday,  having  a  dreu- 
lation  in  a  city  of  1,000,  and  elsewhere  of  more  than  4,000,  which,  althoogli 
containing  matter  of  special  value  to  attorneys,  bankers,  brokers,  commii- 
sion  merchants  and  real  estate  dealers,  yet  devotes  several  columns  to 
general  advertising  and  to  the  publication  of  local  and  other  news  of  gen- 
eral interest,  and  is  printed  in  sheet  form,  as  newspapers  usually  are,  most 
be  deemed  a  newspaper  within  the  meaning  of  the  provision  of  the  Code 
of  Civil  Procedure  relating  to  the  publication  of  notices  of  sale  of  res!  es- 
tate in  foreclosure  actions,  notwithstanding  the  fact  that  the  publication 
is  not  sold  by  newsboys  nor  at  news  stands,  but  only  by  subscription  and 
upon  application  at  the  office  of  the  publisher,  and  a  notice  of  sale  is  prop- 
erly published  therein. 

WilUams  v.  Colwell,  14  App.  Div.  26;  77  St.  Rep.  720;  43  Supp.  720. 

2.  Bdiiiant, 

Notice  of  sale  of  real  estate  under  a  decree  of  foreclosure  need  not  be 
published  in  all  the  editions  of  the  paper  issued  on  the  days  on  which  the 
notice  was  published. 

Everson  v.  Johnson,  22  Hun,  115;  Abbott  v.  Curran,  20  Wedc  Dig.  344. 

6.  PoMifxmement, 

Failure  to  publish  notice  of  an  adjournment  of  a  foreclosure  sale  until 
after  the  day  to  which  it  was  adjourned  and  upon  the  day  of  sale  set  bj 
a  subsequent  adjournment,  ie  an  irregularity  for  which  the  sale  may  be 
set  aside,  but  the  sale  is  not  void. 

Bechstein  y.  Schultz,  120  N.  Y.  168;  24  X.  E.  388;  30  St.  Rep.  576. 

Where,  on  the  day  of  sale  of  real  property  under  a  decree  of  foreclosure, 
the  sale  was  adjourned  to  a  future  day,  but  notice  of  the  postponement 
as  published  was  for  a  different  and  more  distant  day,  a  sale  made  on 
the  later  day  is  irregular  and  void. 

Miller  v.  Hull,  4  Den.  104. 

Notice  of  a  postponement  of  a  sale  of  mortgaged  premises,  pursuant  to 
a  power  under  the  statute,  need  not  be  posted  and  published  for  the  same 
period  previous  to  the  day  to  which  the  sale  is  postponed  as  is  required  by 
the  statute  for  the  original  notice. 

Jackson  v.  Clark,  7  Johns.  217. 

Although  the  original  notice  of  sale  of  mortgaged  premises  under  a  fore- 
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elosure  by  advertisement  is  entirely  inelTectual,  republication  of  the  notice 
with  the  several  notices  of  postponement  for  twelve  weeks  preceding  the 
day  to  which  the  sale  was  finally  postponed,  is  a  sufficient  compliance 
with  the  requirement  of  the  statute. 
Ck>le  V.  Moffitt,  20  Barb.  18. 

Where,  before  the  day  of  a  sale  of  mortgaged  premises,  pursuant  to  a 
power  under  the  statute,  which  was  duly  noticed  by  posting  and  publica- 
tion at  the  proper  time,  notice  of  postponement  was  not  posted,  but  was 
subjoined  and  continued  with  the  advertisement  of  the  original  notice  un- 
til the  expiration  of  the  time  for  publishing  the  original  notice,  as  re- 
quired by  the  statute,  after  which  both  notices  were  discontinued,  a  sale 
held  on  the  day  originally  noticed  is  irregular  and  void. 

Jackson  v.  Clark,  7  Johns.  217. 

Where,  pending  the  advertisement  of  sale  of  premises  in  partition,  the 
plaintiff  died,  and  his  share  passed  to  his  three  children,  two  of  whom 
were  defendants  in  the  original  action,  and  the  third  was  made  plain- 
tiff, by  order  of  the  court,  as  successor  in  interest  to  the  original  plaintiff, 
it  is  not  necessary  to  advertise  anew,  changing  the  title  of  the  cause. 

Thwing  V.  Thwing,  18  How.  Pr.  458.. 

1.  Waiver. 

The  omission  to  publish  the  notice  of  postponement  of  a  foreclosure  sale 
until  after  one  of  the  dates  to  which  it  is  adjourned,  is  waived,  where  it 
appears  that  the  referee's  report  of  sale  was  duly  served  upon  all  parties 
to  the  action,  no  exceptions  were  made  thereto,  and  the  sale  was  upon 
due  notice  ratified  and  confirmed  by  the  court  without  objection. 

Bechstein  v.  Schiiltz,  120  N.  Y.  168;  30  St.  Rep.  676. 

f.  Resale. 

When  the  time  for  selling  mortgaged  premises,  under  a  decree  of  fore- 
closure, pursuant  to  notice  has  passed,  and  no  valid  sale  has  been  made, 
a  resale  cannot  be  made  without  again  advertising  the  sale. 

Bicknell  v.  Byrnes,  23  How.  Pr.  486. 

g.  Several  exeoutiona. 

A  sheriff  who  advertises  for  sale  land  on  but  one  execution,  cannot  sell 
the  same  land  under  that  execution  and  another  against  the  same  judg- 
ment debtor,  coming  subsequently  to  his  hands,  by  virtue  of  the  same  ad- 
Tertisement,  but  must  give  a  new  notice  of  sale  under  the  second  execu- 
tion. 

Mascraft  v.  Van  Antwerp,  3  Cow.  334. 

A  sale  of  real  property,  advertised  to  be  had  under  specified  executions 
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in  the  sheriff's  hands,  cannot,  without  a  new  notice  of  sale,  be  made  un- 
der an  execution  delivered  to  the  sheriff  after  the  first  publication  of  the 
advertisement,  and  not  specified  in  it,  although  the  sale  is  postponed  for 
more  than  six  weeks  after  the  reception  of  the  junior  execution,  and  sodi 
postponement  is  regularly  advertised. 
Hasted  v.  Dakii^  17  Abb.  Pr.  137. 


MATTER  OF  SNELL. 

is:  Miw.  611;  101  St.  Rep.  681;  €7  Bupp.  581.1 

{Burrogate'B  Cowrt,  Montgomery  County.    Ootohery  1900.) 

Wills — ^EzBCunoir — ^Fasten  iko'  of  Sepabate  Sheets. 
A  will  written  on  several  sheets  of  paper,  and  signed  by  the  testator  at 
the  physical  end  of  the  writing,  is  properly  executed,  though  the  sheets 
are  not  fastened  together  until  after  the  execution,  since  the  stat- 
ute does  not  provide  for  the  fastening  together  of  the  sheets  compos- 
ing a  will. 

Proceedings  for  the  probate  of  the  will  of  Josiah  Snell,  de- 
ceased.   Probate  decreed. 

Note. — ^Testatob's  Subsobiftion  at  End  of  Will. 

An  exhaustive  note  on  this  subject  can  be  found  in  4  Ann.  Gas.  261, 
covering  the  cases  down  to  1897.  What  is  given  here  is  supplementarj 
to  that  note  and  covers  the  period  since  its  publication. 

A  will  drawn  on  a  printed  blank,  folded  at  the  middle  so  as  to  conusfc 
of  four  pages,  is  not  subscribed  at  the  end  within  the  meaning  of  the  stat- 
*ite,  where  it  was  written  on  the  first  page,  then  on  the  third,  and  the 
second  contained  the  provision  for  the  appointment  of  the  execntors,  the 
testimoniiun  and  attestation  clauses,  all  properly  executed,  and  this  al- 
though such  third  and  second  pages  contained,  at  the  top  thereof,  the 
respective  words  "2nd  page"  and  "3rd  page." 

Matter  of  Andrews,  162  N.  Y.  1;  66  N.  £.  629. 

In  the  case  last  cited  the  court  held  that  the  doctrine  of  incorporatioD 
could  not  be  successfully  invoked  to  read  into  the  will  under  eonsidera- 
tion  the  alleged  second  page,  as  the  result  would  be  to  permit 'an  evasion 
of  the  statute. 

The  fact  that  a  will  is  only  written  on  the  first  and  third  pages  with 
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Edward  R.  Hall,  A.  J.  Nellis,  H.  Y.  Borst,  B.  F.  SpraJcer, 
and  Geo,  8,  Klochj  for  proponents. 

J.  2>.  Wendell,  R.  P.  Anibal,  Oeo.  0.  Butler,  and  James  A. 
Evans,  for  contestants. 

DuNLAP,  S.  Joeiah  Snell  resided  in  the  town  of  Palatine, 
Montgomery  county,  K  Y.,  in  December,  1899.  On  the  2etL 
day  of  December,  1899,  Edward  R  Hall,  an  attorney  residing 
at  St  Johnsville,  N.  Y.,  some  10  or  more  miles  from  the  resi- 
dence of  the  deceased,  was  sent  for  by  Mr.  Snell  to  draw  his 
will.  Mr.  Hall  went  to  the  house  of  Mr.  Snell  on  that  day,  and 
commenced  drawing  the  will  offered  for  probate,  which  he  com- 
pleted on  the  morning  of  December  27th.  The  will  was  drawn 
on  three  sheets  of  legal-cap  paper,  and  the  written  portion  covers 
the  first  ten  pages  and  most  of  the  eleventh  page.  At  the  time 
of  the  alleged  execution  of  the  will  the  three  sheets  of  paper 

Testator's  Subscription  at  End  op  Will. — continued. 

an  intervening  blank  of  the  second  and  a  part  of  the  third  pages,  not 
ruled  off,  the  subscription  of  the  testator  being  at  the  end  of  the  third 
page,  does  not  render  the  will  subject  to  the  objection  of  not  being  sub- 
scribed at  the  end  thereof. 
Matter  of  Murphy,  48  App.  Div.  211;  96  St.  Rep.  785;  62  Supp.  785. 

A  will  written  on  the  first  page  of  a  sheet  of  note  paper,  and  signed 
by.  the  testator  at  the  end  of  that  page,  the  subscription  of  the  witnesseji 
being  on  the  top  of  the  fourth  page,  contains  the  signature  of  the  wit- 
nesses "at  the  end  of  the  wilP'  within  the  meaning  of  the  statute. 

Matter  of  Singer,  19  Misc.  679;  78  St.  Rep.  606;  44  Supp.  606. 

There  is  a  subscription  at  the  end  of  the  will,  where  the  testatrix  wrote 
her  name  in  a  blank  space,  intentionally  left  by  her  in  the  beginning  of 

the  attestation  clause,  the  latter  previously  reading  "Subscribed  by . 

the  testatrix,"  etc.,  and  so  wrote  her  name  with  the  intention  of  execut- 
ing the  will,  and  thereupon  requested  the  witnesses  to  sign  as  attesting 
witnesses,  and  they  thereupon  signed,  understanding  that  the  signature 
so  made  was  her  subscription  to  the  document  which  they  attested. 

Matter  of  Noon,  31  Misc.  420;  99  St.  Rep.  568;  66  Supp.  568. 

A  will  written  in  part  upon  a  printed  blank  consisting  of  only  one 
page,  and  the  remainder  on  a  sheet  of  paper  annexed  thereto  by  removable 
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were  not  fastened  together  in  any  way,  except  that  Mr.  Hall  had 
lolded  them  together  and  creased  them  somewhat,  and,  as  the 
testator  and  the  witnesses  signed  the  paper,  Mr.  Ilall  held  them 
together  with  his  hand.  The  pages  were  numbered  from  1  to 
1 1,  inclusive,  and  were  in  regular  order  of  the  sheets  and  pages 
to  the  eleventh  page.  The  testator  subscribed  the  will  at  the 
end  of  the  testimonium  clause,  and  the  witnesses  also  signed  at 
the  end  of  the  testimonium  clause.  There  is  an  attestation 
clause,  also,  on  page  11;  and  immediately  after  the  attestation 
clause  the  witnesses  have  signed  their  names,  and  after  their 
names  have  added  their  residences.  The  testator  declared  the 
paper  to  be  his  last  will  and  testament.  He  subscribed  it  in  the 
presence  of  the  witnesses.  He  requested  the  witnesses  to  sign 
as  witnesses,  and  they  did  sign  in  his  presence  and  in  the  pres- 
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metal  staples,  is  not  "subscribed  at  the  end  of  the  will"  as  required  by  the 
statute,  when  the  printed  blank  contained  all  the  requirements  of  a  will 
including  the  subscription  of  the  testator  and  witnesses  at  the  foot  thereof, 
the  additional  .sheet,  containing  further  subdivisions  marked  respectively 
*'Third"  and  "Fourth,"  being  annexed  to  the  face  of  the  blank  directly 
over  subdivisions  thereof  marked  respectively  "First"  and  "Second,"  fol- 
lowed by  the  words  "See  annexed  sheet." 

Matter  of  Whitney,  153  N.  Y.  259;  47  N.  E.  272. 

Likewise,  a  will  is  not  subscribed  at  the  end,  which  was  written  in  part 
on  a  printed  blank  of  one  page,  on  which  was  the  introduction,  two  sub- 
divisions, the  provision  naming  the  executor  and  the  subscription  at  the 
bottom,  the  remainder  of  the  will,  consisting  of  ten  bequests,  occupying 
the  first  and  second  pages  and  two  lines  of  the  third  page  of  a  double  page 
of  legal  cap  pinned  to  the  face  of  the  first  mentioned  sheet  at  the  end  of  the 
second  subdivision. 

Matter  of  Fulte,  42  App.  Div.  693;  93  St.  Rep.  756;  59  Supp.  756. 

A  careful  consideration  of  the  cases  leads  to  the  conclusion  that  the 
testator's  intent  has  little  to  do  with  the  determination  of  the  question, 
the  controlling  feature  being  whether  or  not  the  terms  of  the  statute  have 
been  complied  with,  and  the  courts  feel  constrained  to  refuse  probate  of  a 
will  which  is  not  in  a  strict  sense  subscribed  at  the  end,  although  it  is  in 
other  respects  valid,  and  in  that  particular  instance  no  harm  would  result 
in  upholding  it. 
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ence  of  each  other.  It  appears  by  the  subscribing  witnesses  that 
the  testator  was  competent  to  make  a  valid  will,  and  was  in  no 
wise  incompetent  or  under  restraint.  As  1  understand  it,  no 
claim  is  made  that  there  was  any  fraud  connected  with  the  exe- 
cution of  the  will  or  since.  After  the  execution  of  the  will, 
Mr.  Hall  folded  it  up,  placed  it  in  an  envelope,  and  took  it  to 
his  office  in  St.  Johnsville,  where  he  fastened  the  sheets  together 
with  metal  staples.  The  contestants  claim  that,  inasmuch  as 
the  three  sheets  were  not  attached  at  the  execution,  there  was  an 
opportunity  for  fraud,  and  that  the  will  was  not  subscribed  at 
the  end  thereof,  as  required  by  statute,  and  is  therefore  invalid. 
It  is  very  clear  from  the  evidence  that  the  paper  was  drawn 
by  Mr.  Hall  as  the  testator  requested  it  and  as  he  wanted  it; 
that  it  was  read  over  to  him ;  and  that  the  identical  papers  are 
produced  as  the  will  that  were  before  Mr.  Snell  at  the  time  that 
he  executed  the  will, — ^that  is,  there  is  no  claim  that  any  sheets 
or  papers  have  been  substituted  in  place  of  the  ones  in  Mr. 
Hall's  hand  at  the  time  of  the  execution  of  the  will.  The  ques- 
tion, therefore,  resolves  itself  to  this :  Is  the  will,  consisting  of 
three  sheets,  not  fastened  together  with  staples  or  otherwise  at 
the  time  of  its  execution,  and  which  is  subsequently  attached  to- 
gether with  metal  staples,  properly  executed,  under  the  statutes 
of  this  state?  If  the  three  sheets  at  the  time  of  the  execution 
had  been  fastened  together  with  metal  staples,  as  they  were 
when  presented  to  this  6ourt  for  probate,  and  the  testator  had 
signed  the  paper  where  he  did  in  fact  sign  it,  I  feel  sure  that  the 
contestants  would  concede  that  the  will  was  subscribed  by  the 
testator  at  the  end  thereof.  The  testator  did  sign  at  the  physi- 
cal end  of  the  will.  I  am  unable  to  find  any  case  in  this  state 
like  this  one.  There  are  numerous  reported  cases,  where  a 
paper  has  been  annexed  to  another  paper  subscribed  by  the  testii- 
tor,  where  the  courts  have  held  that  the  testator  did  not  sub- 
scribe the  will  at  the  end  thereof.  In  each  of  these  cases  the 
paper  attached  to  the  one  subscribed  by  the  testator  did  not  fol- 
low in  the  consecutive  physical  order,  as  the  papers  in  this  case 
do.      The  statute  requires  that  the  will  be  subscribed  at  the  end 
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thereof.      There  is  no  provision  in  the  statnte  as  to  the  maimer 
in.  which  the  different  sheets  of  paper  comprising  the  will  shall 
be  fastened.     It  is  nowhere  held  that  they  must  be  fastened  or 
connected  by  mechanical   appliance  or  by  chemical  substance^ 
and  there  is  no  provision  in  the  statute  that  the  will  must  be 
written  on  a  single  sheet  of  paper.     "A  will  may  be  written  on 
several  sheets  of  paper.     It  is  sufficient  if  the  different  parts  be 
connected  by  their  internal  sense,  coherence,  or  adaptation."  29 
Am.  ft  £ng.  Enc.  Law,  158.     The  case  under  consideration  is 
not  like  those  of  Sisters  of  Charity  v.  Kelly,  67  N.  Y.  409 ;  In 
re  Hewitt's  Will,  91  N.  Y.  261;  In  re  O'Neals  Will,  Id.  516; 
In  re  Conway,  124  N.  Y.  465 ;  26  K  E.  1028 ;  11  L.  R  A 
796 ;  In  re  Blair's  Will,  152  N.  Y.  645 ;  46  N.  E.  1145 ;  Id.  84 
Hun,  681;  66  St  Rep.   320;   82    Supp.  845;  In  re  AndreW 
Will,  43  App.  Div.  894 ;  94  St  Rep.  141 ;  60  Supp.  141,  af- 
firmed in  162  N.  Y.  1 ;  56  N.  E.  529 ;  In  re  Whitney's  Will,  153 
N.  Y.  259 ;  47  N.  E.  272.     In  all  these  cases  there  was  some 
material  provision  following  the  signature  of  the  testator,  which 
evidently  referred  to  the  will,  with  the  intent  to  be  a  part  of  it 
In  these  cases  the  testator  did  not  sign  at  the  physical  end  of 
the  will,  as  in  this  case.     The  distinction  between  these  cases 
and  the  one  under  consideration  is  so  obvious  that  it  is  useless 
to  point  it  out,  further  than  to  say  that  the  subscription  of  the 
testator  is  at  the  physical  end  of  the  will,  and  the  objectioji  to 
the  probate  of  the  will  is  put  upon  the  ground  that  the  sheets 
were  not  attached  together  at  the  time  of  the  execution  of  the 
will.     As  I  have  before  stated,  the  statute  makes  no  provision 
for  the  fastening  together  of  the  sheets  composing  the  will.  The 
cases  above  hold  that  a  failure  to  subscribe  the  will  at  the  physi- 
cal end  thereof  is  not  a  compliance  with  the  provisions  of  the 
statute,  and  the  rule  is  strictly  held  that  a  will  must  be  executed 
according  to  the  provisions  of  the  statute.     As  there  is  no  provi- 
sion of  the  statute  expressly  requiring  the  sheets  to  be  annexed, 
that  rule  would  not  apply  to  this  case ;  and  the  question  would 
then  be  whether  there  was  any  fraud  connected  with  the  execu- 
tion of  the  will,  or  whether  any  papers  were  substituted  subse- 
quent to  the  execution  of  the  will.     As  I  stated  before,  there  is 
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no  claim  of  fraud  or  substitution.     Jarraan  and  Schouler  cite 
Gass  V.  OtSL&Qy  3  Humph.  278,  285,  where  the  court  said : 

"The  proof  shows  that  the  will  of  the  testator  was  written  by  himself 
upon  two  sheets  of  paper,  which  upon  production  appeared  to  have  been 
united;  but  there  is  no  proof  that  they  were  so  at  the  time  of  the  attesta- 
tion, nor  is  there  any  direct  proof  that  they  were  both  present  at  the  time 
the  witnesses  attested  the  will.  The  court  charged  the  jury,  upon  this 
p4rint,  that  it  was  necessary,  where  a  will  was  written  on  separate  pieces 
of  paper,  and  the  last  only  signed  by  the  witnesses,  that  they  all  should 
be  produced  at  the  time  of  the  attestation,  but  that  this  fact  might  be 
proven  by  circumstances.    This  charge  is  correct." 


In  the  case  of  Ela  v.  Edwards,  16  Gray,  91,  99,  the  court 
said: 

"A  further  objection  was  taken  to  the  probate  of  this  instnment,  that 
it  was  written  on  several  pieces  of  paper.  We  do  not  understand  that 
this  fact  is  fatal  to  the  validity  of  the  will.  ...  In  the  present  case 
the  different  papers  are  obviously  connected  in  their  provisions,  and  are 
sufficiently  shown  to  have  been  attested  by  the  witnesses." 

In  WikoflPs  Appeal,  15  Pa.  St  281,  the  court  said: 

"It  is  not  essential  to  the  validity  of  the  will  that  the  different  parts 
of  it  are  physically  connected.  It  is  sufficient  if  they  are  connected  by 
their  internal  sense,  or  by  a  coherence  and  adaptation  of  parts." 

In  Schouler,  Wills  (2d  Ed.)  §  337,  it  is  said: 

''That  if  the  will  be  written  on  several  sheets,  whether  fastened  together 
or  Bot,  and  the  last  sheet  only  is  attested  in  form,  the  whole  will  is  well 
executed,  provided  all  the  sheets  were  in  the  room." 

In  Jones  v.  Habersham,  63  Ga.  146,  the  court  held  that : 

"A  will  written  upon  separate  and  detached  sheets  of  paper  may  still 
be  a  good  will,  if  the  writing  propounded,  taken  as  one  entire  document, 
is  in  all  its  parts  the  identical  testament  made  by  the  decedent.  Where 
the  whole  will  is  in  writing,  and  all  the  forms  of  law  were  iililly  complied 
with  for  its  execution  and  attestation,  and  the  question  of  the  identity 
of  the  several  sheets  propounded,  with  those  on  which  the  will  was  thus 
executed  and  attested,  was  fully  and  fairly  submitted  to  the  jury,  the 
finding  should  not  be  disturbed  unless  some  rule  of  law  has  been  nolated." 
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The  same  case  also  holds: 

"It  would  be  a  dangerous  rule  to  say  that  all  wills  must  be  written  ot 
one  continuous  sheet  of  paper,  or  that  they  must  necessarily  be  tied  sod 
fastened  together  with  tape  and  a  waxen  or  other  seal." 

The  will  should  therefore  be  admitted  to  probate.     A  decree 
will  be  entered  accordingly. 
Probate  decreed. 


MEUTHEN  V.  EYELIS. 

[SS  MUc.  98;  101  St.  Rep.  246;  67  Supp.  246.] 
i;8upreme  Court,  Appellate  Term.    October  11,  1900.) 

1.  MdNICIPAL     CkjUBT — JUKISDICTIOX — DEFENDANT'S      RESIDENCE— AlLBSA- 
TIONS  AND  PBOOF — NECESSITY. 

Plaintiff  is  not  required  to  allege  and  prove  that  defendant  is  a  resi- 
dent of  the  city  of  New  York  in  order  to  confer  jurisdiction  on  tha 
municipal  court,  since  it  is  not  a  new  court,  but  a  continuation  of  the 
district  court,  the  jurisdiction  of  wliich  depended  on  the  character  of 
the  action^  and  not  on  the  residence  of  the  parties. 

Note — Allegation  and  Pboof  of  Residence    in    Action    nr  Iittebioi 

Courts. 

a.  Bufficienoy, 

b.  Necessity, 
c  Waiver. 


a.  Bufpdency. 

A  complaint  in  an  action  in  a  county  court  need  not  allege  that  tbe  de- 
fendant was  a  resident  of  the  county,  in  which  the  action  is  brought,  st 
ih^.  time  of  its  commencement ,  but  an  allegation  that  the  plaintiff  ^ 
defendant  are  residents  of  the  county  is  sufficient.  The  complaint  having 
been  served  with  the  summons  when  the  suit  was  commenced,  the  aver- 
ment of  residence  has  reference  to  the  time  of  the  commencement  of  the 
suit. 

Burns  v.  O'Neil,  10  Hun,  494. 
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2.  Appeal  aivd  Ebbor — ^Failure  to  Object — ^Waiver. 

An  objection  that  the  municipal  court  had  no  jurisdiction  because  it 
waa  not  alleged  and  proved  that  defendant  was  a  resident  of  New  York 
City  cannot  be  raised  for  the  first  time  on  appeal. 

Action  by  William  A.  Meuthen  against  John  H.  Eyelis.  A 
judgment  in  favor  of  plaintiff  was  reversed.  (31  Misc.  792 ; 
99  St  Eep.  227 ;  65  Supp.  227.)  Motion  by  plaintiff  for  rear- 
gument.     Oranted. 

Argued  before  Bejskman^  P.  J.,  and  Gieqebioh  and  O'Goit- 

ICAN^  J  J. 

M.  Btrassman,  for  the  motion. 
Frank  X.  McCaffrey,  opposed. 


ALLE0ATION  AHD  PrOOP  OP  RbSIDBNCE  IN  ACTION  IN  InPERIOR  CoDRTS, — 

continued. 

An  allegation  in  a  complaint,  in  an  action  brought  in  the  Albany  county 
court,  to  recover  damages  for  personal  injuries  caused  by  defendant's  neg- 
ligence in  operating  its  railway  through  Albany  county,  that  the  defend- 
ant is  a  domestic  corporation,  and  is  engaged  in  the  business  of  carrying 
freight  and  passengers  for  hire  in  various  parts  of  the  state,  including 
the  county  of  Albany,  and  that  a  part  of  its  line  of  road  is  located  in  this 
county,  is  a  sufficient  allegation  of  residence. 

Heenan  v.  N.  Y.,  West  Shore  &  Buffalo  Ry.  Co.  34  Hun,  602. 

Allegations  in  the  complaint  that  the  litigants  are  domestic  corpora- 
tions, and  that  the  plaintiff  is  a  resident  of  New  York  having  a  branch 
at  Buffalo,  where  there  is  no  evidence  in  the  record  that  either  litigant  is 
a  resident  of  or  has  its  principal  place  of  business  in  the  county  of  Erie, 
are  not  sufficient  to  confer  jurisdiction  on  the  municipal  court  of  the  city 
of  Buffalo. 

Revere  Rubber  Co.  v.  Genesee  Valley  Blue  Stone  Co.  20  App.  Div.  166; 
BO  St.  Rep.  989;  46  Supp.  989. 

When  proof  of  residence  is  necessary,  proof  that  the  defendant  has  a 
place  of  business  within  the  jurisdiction  of  the  court  is  not  sufficient. 

Langman  v.  Milbury,  31  Misc.  459;  98  St.  Rep.  465;  G4  Supp.  465. 

Where,  upon  the  return  of  the  summons  in  an  action  in  the  municipal 
court  of  the  city  of  New  York,  the  defendant  presented  affidavits  contain- 


i 
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BsEKicAN^  J.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff in  the  action  which  was  brought  in  the  municipal  court  of 
the  city  of  New  York.  Upon  an  appeal  therefrom  to  this  court 
the  9bjection  was  made  for  the  first  time  that  it  nowhere  ap- 
peared in  the  record  that  the  defendant  was  a  resident  of  said 
city,  and  it  was  contended  that  for  this  reason  the  judgment 
should  be  reversed,  inasmuch  as  the  jurisdiction  of  the  munie- 
ipal  court  did  not  extend  over  persons  not  residents  of  said  citj; 
and  that,  said  court  being  of  inferior  and  local  jurisdiction,  and 
not  a  court  of  record,  the  jurisdictional  facts  must  aflSlrmatively 
appear  upon  the  face  of  the  proceedings.  This  court  accepted 
this  view  of  the  law,  citing  Tyroler  v.  Gummersbach,  28  Misc. 
151;     93     St     Eep.     266,     319;      59     Supp.      266,    319, 
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ing  positive  allegationa  that,  at  that  time  and  for  the  preceding  devM 
years,  he  had  been  a  resident  of  another  state,  and  counter  affidavits  were 
submitted  by  plaintiff,  whereupon  the  justice  found  that  the  defoidant 
had  a  plaoe  of  business  in  the  city  of  New  York,  the  judgment  must  be 
reversed  for  lack  of  proof  of  the  requisite  fact  of  the  defendant's  resi- 
dence within  the  jurisdiction  of  the  court. 

Routenberg  v.  Schweitzer,  29  Misc.  653;  96  St.  Rep.  84;  61  Supp.  84; 
aff'd  50  App.  Div.  218;  97  St.  Rep.  746;  63  Supp.  746. 

A  cdnstable's  return  of  a  summons  in  a  justice's  court,  which  shows  that 
it  was  served  in  the  same  town  as  that  in  which  the  venue  was  laid,  but 
does  not  state  that  either  party  was  a  resident  of  the  county  in  which 
the  action  was  brought,  sufficiently  shows  jurisdiction  in  the  justice  un- 
der subdivision  3  of  section  2869  of  the  Ck>de  of  Civil  Procedure. 

Syracuse  Moulding  Co.  v.  Squires,  61  Hun,  48;  39  St.  Rep.  824;  15 
Snpp.  321;  21  Civ.  Pro.  68. 

Where,  in  an  action  in  the  municipal  court  of  the  city  of  New  York,  the 
plaintiff  fails  to  show  that  the  defendant  resides  within  the  territorial  ju- 
risdiction of  the  court,  a  dismissal  of  the  complaint  will  be  affirmed  as 
made  for  insufficiency  of  proof,  especially  as  the  plaintiff  did  not  ask  for 
leave  to  supply  the  defect  in  the  proof. 

Mead  v.  Friedberg,  29  Misc.  326;  94  St.  Rep.  1143;  60  Supp.  1143. 

b.  yec€88ity. 
The  genera]  rule  applicable  to  every  inferior  local  court  is  that  the 
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and  WiUis  v.  Parker,  30  Misc  750;  96  St.  Kep.  1078;  62 
Supp.  1078.  The  judgment  was  accordingly  reversed,  and  a 
new  trial  ordered.  A  motion  is  now  made  for  a  reargument  of 
the  appeaL  We  are  of  the  opinion  that  it  should  be  granted. 
Since  the  decision  of  this  appeal  the  court  of  appeals  has  held 
that  the  municipal  court  is  not  a  new  court  created  by  the  leg- 
islature under  section  18,  art.  6,  of  the  state  constitution,  but 
is  a  continuation  of  the  district  courts,  and  is  not,  therefore, 
affected  by  the  limitations  expressed  in  the  constitutional  pro- 
vision above  mentioned.  Worthington  v.  London  Guarantee 
and  Accident  Oa  164  K  Y.  81 ;  58  N.  E.  102.  The  decision 
of  this  court  in  the  case  of  Tyroler  v.  Gummersbach,  above  cited, 
proceeded  solely  upon  the  theory  that  the  municipal  court  was 
a  newly-created  tribunal,  and  not  a  continuation  of  the  district 
courts.  In  the  course  of  the  opinion  of  the  court  in  that  case 
it  was  said  (page  155,  28  Misc.,  93  St  Eep.  269;  59  Supp. 
269) :     *1f,  therefore,  it  could  be  held  that  the  municipal  court 
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record  of  its  judgment  must  affirmatively  show  the  existence  of  every  ju- 
risdictional fact,  and  that  unless  the  contrary  appears  by  the  record,  the 
presumption  is  that  the  court  was  without  jurisdiction. 

Tyroler  v.  Gummersbach,  28  Misc.  161;  93  St.  Rep.  266,  319;  58  Supp. 
266,  319. 

Frees  v.  Ford,  6  N.  Y.  176. 

Gilbert  v.  York,  111  N.  Y.  544;  20  St.  Rep.  126;   19  N.  B.  268. 

Kundolf  V.  Thalheimer,  17  Barb.  506. 

So  far  as  applicable  to  the  municipal  courts  of  New  York  the  case  of 
Tyroler  v.  Gummersbach,  supra,  is  overthrown  by  the  case  in  the  text. 

It  is  not  necessary  in  an  action  in  a  justice  court  to  allege  or  prove 
that  the  defendant  resides  within  the  jurisdiction  of  the  justice. 
Barnes  v.  Harris,  4  N.  Y.  374. 

The  complaint  need  not  allege  the  fact  of  the  defendant's  nbnresidence, 
under  the  Buffalo  charter,  providing  that  the  justice  of  the  peace  of 
the  twelfth  ward  shall  have  jurisdiction  only  where  the  defendant  is  a 
nonresident  of  the  city  of  Buffalo  at  the  time  the  action  is  commenced. 

Griffin  v.  Norton,  5  St.  Rep.  812. 

In  the  case  last  cited  the  court  said,  "The  principal  ground  of  the  de- 
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of  the  citj  of  New  York  is  but  a  continuation  of  the  district 
courts  of  the  city  of  New  York,  with  substantially  the  same  ju- 
risdiction theretofore  possessed  bj  said  courts,  the  daim  of  the 
appellant  would  be  untenable."     The  opinion  also  refers  to  the 
case  of  Danimann  v.  Peterson,  17  Misc.  369;  40  Supp.  70, 
where  it  was  held  by  this  court  that  the  plaintiff  in  an  action 
in  a  district  court  was  not  required  to  allege  or  prove  the  resi- 
dence of  either  or  all  of  the  parties  within  the  judicial  district, 
and  that  the  rule  laid  down  in  Frees  v.  Ford,  6  N.  Y.  176,  and 
Gilbert  v.  York,  111  N.  Y.  544;  19  N.  E.  268,  to  the  effect 
that  all  the  facts  necessary  to  confer  jurisdiction  must  affirma- 
tively appear  in  the  record,  including  the  residence  of  the  de- 
fendant, applied  only  to  county  courts,  and  did  not  apply  to 
the  district  courts,  because  the  jurisdiction  of  the  latter  wa? 
made  to  depend  solely  upon  the  character  of  the  cause  of  action, 
and  not  upon  the  residence  of  the  parties.     It  will  thus  be  ob- 

Allbqation  akd  Proof  or  Rbsidbncb  in  Action  in  Inferior  Coubts,- 

continued. 


fendant's  appeal  is,  that  as  the  statute  gives  the  justice  no  civil  jurisdiction 
except  where  the  defendant  in  the  action  is  a  nonresident  of  the  city  of 
Buffalo,  such  nonresidence  is  a  jurisdictional  fact  which  must  be  alleged 
in  the  pleading  of  the  plaintiff,  and  must  be  proved  by  him  in  order  to 
authorise  a  judgment  by  the  court  in  his  favor.  Neither  plaintiff's  ood- 
plaint  nor  his  proofs  showed  anything  as  to  the  defendant's  residence, 
nor  does  the  return  contain  anything  on  that  subject. 

The  defendant's  contention  is  entirely  novel  and  cannot  be  msintaiDei 
The  statute  defining  the  class  of  persons  of  which  the  justice  of  the  twelfth 
ward  of  this  city  has  jurisdiction  in  civil  actions  is  ol  the  same  ehsrscter 
as  the  general  statute  which  specifies  the  class  of  persons  of  which  jnstioei 
of  the  peace  in  towns  have  civil  jurisdiction.  Section  2869  of  the  code  pro- 
vides that  actions  in  justices'  courts  must  be  brought  before  a  justice  of  a 
town  or  city  wherein  one  of  the  parties  resides,  or  a  justice  of  an  sdjoining 
town  or  city  in  the  same  county,  except  in  certain  special  cases.  This  is 
substantially  a  re-enactment  of  the  provisions  of  former  statutes,  and  htf 
for  more  than  half  a  century  been  a  part  of  our  statute  law  defining  ^ 
jurisdiction  of  justices  of  the  peace.  Yet,  whoever  heard  of  a  case  in  which 
it  was  pleaded  or  proved  in  a  justice's  court  that  the  residence  of  the  psr* 
ties  was  such  as  to  bring  the  action  within  the  jurisdi^ion  of  the  jnstio* 
as  limit/Hl  and  defined  by  the  statute?" 
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served  that  the  doctrine  laid  down  in  the  Tyroler  case  has  been 
completely  overthrown  by  the  decision  of  the  court  of  appeals 
in  the  Worthington  case,  and  that  the  rule  enumerated  by  this 
court  in  the  Dammann  case,  supra,  is  applicable  to  the  munici- 
pal court  of  the  city  of  New  York,  and  must  prevail  in  the  case 
at  bar. 

We  are  further  of  the  opinion  that  an  objection  such  as  that 
which  was  raised  here  cannot  be  taken  for  the  first  time  upon 
appeal.  Hill  v.  Moebus,  31  Misc.  134;  97  St  Kep.  1022;  63 
Supp.  1022 ;  Dammann  v.  Peterson,  17  Misc.  369 ;  40  Supp. 
70;  Bang  v.  McAvoy,  52  App.  Div.  501;  99  St.  Rep.  467;  65 
Supp.  467. 

The  motion  for  a  reargument  of  the  appeal  is  granted,  such 
reargument  to  be  held  at  the  October  term.  Order  to  be  settled 
on  notice.     All  concur. 
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A  motion  to  dismiss  an  action  before  a  justice  of  the  peace  of  the  city 
of  Ithaca,  made  by  the  defendant,  upon  the  ground  that  the  justice  wa>s 
without  jurisdiction  because  the  action  was  not  brought  in  the  town  or  city 
where  the  defendant  resided,  or  in  an  adjoining  town,  is  properly  denied  by 
the  court,  although  the  constable's  return  shows  that  the  summons  was 
served  in  a  town  which  did  not  adjoin  the  city  of  Ithaca,  there  being  noth- 
ing before  that  court  to  show  the  residence  of  either  party. 

Patrick  v.  Williamson,  19  App.  Div.  451;  80  St.  Rep.  504;  46  Supp.  504. 

To  confer  jurisdiction  on  the  mimicipal  court  of  the  city  of  Buffalo  over 
an  action  between  two  domestic  corporations,  it  must  be  shown  that  one 
of  them  was  a  resident  of,  or  had  its  principal  office  or  place  of  business  in 
the  county  of  Erie  when  the  action  was  begun. 

Revere  Rubber  Go.  v.  Genesee  Blue  Stone  Go.  20  App.  Div.  166;  80  St. 
Rep.  089;  46  Supp.  989.  ^ 

The  complaint  need  not  allege  the  residence  of  the  plaintiff  in  order  to 
give  the  city  court  of  New  York  jurisdiction  of  an  action  brought  by  a  res- 
ident against  a  foreign  corporation  for  a  breach  of  a  contract  made  with 
out  the  state. 

Hand  v.  Society  for  Savings  of  Cleveland,  44  St.  Rep.  785;  18  Supp.  157. 

The  fact,  that  one  of  the  parties  resided  in  the  city  of  Yonkers  or  an  ad- 
joining town,  necessary  to  give  the  city  court  of  Yonkers  jurisdiction  of 
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the  action  therein,  will  not  be  presumed  in  rapport  of  a  judgment  rendem 
by  that  court,  but  must  be  made  to  appear  affirmatively. 

Beaudriaa  v.  Hogan,  16  App.  Div.  38;  78  St.  Rep.  785;  44  Supp.  785. 

All^;ation  and  proof  that  one  or  both  of  the  parties  reside  within  thi 
territory  comprising  the  judicial  district  is  not  necessary  in  an  action  in  i 
district  court. 

Dammann  ▼.  Peterson,  17  Misc.  369;  40  Supp.  70. 

To  authorise  the  dismissal  of  an  action  in  a  district  court  on  the  gromui 
tliat  it  did  not  appear  that  either  party  resided  in  the  district,  that  fad 
must  appear  from  the  evidence. 

Werner  v.  Braunstein,  20  Misc.  341;  79  St.  Rep.  767;  45  Supp.  767. 

The  municipal  court  of  the  city  of  New  York  has  jurisdiction  of  an  ae 
tion  against  a  domestic  corporation,  although  the  complaint  does  not  al- 
l(^e  where  the  principal  office  of  the  corporation  is  located  or  where  itf 
general  business  is  carried  on,  and  the  record  does  not  show  in  what  coiintj 
iL  has  its  legal  residence. 

Dodge  Mfg.  Co.  v.  Nassau  Show  Case  Co.  44  App.  Div.  603;  95  St.  Rep. 
Ill;  61  Supp.  111. 

The  jurisdictional  facts  necessary  to  support  the  judgment  of  a  coort 
of  limited  jurisdiction,  where  such  judgment  is  assailed,  may  be  shown  bj 
I)arol  in  case  the  record  fails  to  recite  such  facts. 

Beaudrias  v.  Hogan,  23  App.  Div.  83;  82  St.  Rep.  468;  48  Supp.  468. 

Where  the  pleadings  are  oral,  the  complaint  must  be  assumed  to  ocmUin 
all  the  necessary  jurisdictional  facts  including  residence. 
Merkin  v.  Gersh,  30  Misc.  758;  97  St.  Rep.  75;  63  Supp.  75. 

The  statute  authorizes  the  most  informal  pleadings  in  the  municip&l 
court  of  the  city  of  New  York,  and,  when  such  pleadings  are  permitted, 
each  complaint  must,  in  the  very  nature  of  the  case,  be  deemed  to  contain 
every  allegation  necessary  to  sustain  the  cause  of  action  stated,  including 
the  essential  jurisdictional  facts. 

Willis  V.  Parker,  30  Misc.  750;  96  St.  Rep.  1078;  62  Supp.  1078. 

A  receiver  of  a  judgment  debtor  bringing  an  action  based  upon  a  judg- 
ment recovered  against  the  debtor  in  the  city  court  of  Yonkers,  although 
the  complaint  in  the  original  action  fails  to  allege  that  either  party  to  it 
was  a  resident  of  the  city  of  Yonkers  or  of  a  town  of  Westchester  countj 
adjoining  thereto,  as  required  by  subdivision  4  of  section  3204  of  the  '.^< 
of  Civil  Procedure,  may  prove  by  parol  that  the  judgment  debtor  wai* »  t^ 
ident  of  the  city  of  Yonkers  at  the  time  when  the  original  action  wasii^un. 

Beaudrias  ▼.  Hogan,  23  App.  Div.  83 ;  82  St.  Rep.  468 ;  48  Supp.  4ti8. 

To  confer  jurisdiction  on  a  county  court,  the  complaint  must,  upon  its 
face,  show  that  the  defendant  is  a  residert  of  the  county  in  which  the  a^ 
tion  is  commenced. 

Judge  V.  Hall,  5  Lans.  69. 
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Where  it  does  not  appear  from  the  record  that  the  county  court,  in  which 
an  action  for  assault  and  battery  is  brought,  has  jurisdiction,  it  will  not  be 
presumed  that  the  defendant  resided  in  the  county  at  the  time  of  the  o(»n- 
mencement  of  the  action. 

Kundolf  ▼.  Thalheimer,  12  N.  Y.  593;  rev'g  17  Barb.  506. 

In  an  action  brought  in  a  county  court  upon  a  guaranty  by  the  defendant 
of  a  promissory  note  it  is  necessary  that  there  should  be  an  allegation  in 
the  complaint  that  the  defendant  is  a  resident  of  the  county  in  order  to  en- 
able the  court  to  assume  jurisdiction  of  the  person  of  the  defendant. 

Bunker  ▼.  Langs,  76  Hun,  543;  58  St.  Hep.  243;  28  Supp.  210. 

In  an  original  action  brought  in  a  county  court  to  recover  chattels,  the 
complaint  need  not  contain  an  allegation  as  to  the  place  of  residence  of  the 
defendant.  ^ 

Peck  y.  Dickey,  5  Misc.  95;  24  Supp.  834;  23  Civ.  Pro.  210. 

Failure  to  show,  in  any  of  the  papers  used  on  a  motion  made  in  a  coun- 
ty court  to  bring  in  a  new  party  defendant,  that  such  new  defendant  was 
a  resident  of  the  county  in  which  the  action  was  brought,  does  not  render 
it  improper  for  the  court  to  grant  the  order  because  it  could  not  acquire 
jurisdiction  over  his  person. 

Lewin  v.  Wright,  31  Hun,  327. 

The  county  courts  organized  under  the  constitution  of  1846  are  courts  of 
special  an<^  limited  jurisdiction  to  which  the  general  rule  that  all  the  facts 
necessary  to  give  jurisdiction  must  appear  upon  the  record  applies,  and  a 
declaration  in  assumpsit,  in  one  of  those  courts,  containing  no  allegation 
that  the  defendant  was  a  resident  of  the  coimty  in  which  the  suit  was  com- 
menced, is  not  sufficient  to  sustain  a  judgment  in  favor  of  plain fifl*. 

Frees  v.  Ford,  6  N.  Y.  176. 

But,  in  the  case  last  cited,  it  was  stated,  in  a  dissenting  opinion  that 
the  jurisdiction  of  the  court  sufficiently  appeared  upon  the  records,  it  being 
alleged  that  the  suits  were  commenced  by  filing  and  serving  declarations  iu 
pursuance  of  the  statute  in  such  case  made  and  provided,  which  could  only 
be  done  in  the  county  in  which  the  defendants  resided." 

The  residence  of  the  defendant  in  the  county  is  a  jurisdictional  fact 
which  must  be  averred  in  the  complaint  in  an  action  in  the  county  court 
to  recover  a  money  judgment  brought  since  the  constitutional  amend- 
ment of  1873,  and  the  enactment  of  section  340  of  the  Code  of  Civil  Pro- 
cedure, defining  the  jurisdiction  of  county  courts. 

Gilbert  v.  York,  111  N.  Y.  544;  20  St.  Hep.  126;  19  N.  E.  268. 

c.  Waiver, 

The  residence  of  the  defendant  being  a  jurisdictional  fact,  and  incapable 
of  being  consented  to  or  waived,  it  matters  not  when  the  objection  is  raised. 
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neither  appearance  nor  answer  to  the  merits  ooneluding  the  defendant,  the 
jurisdictional  fact  being  a  prescribed  limitation  upon  the  power  of  an  in- 
ferior court. 

Tyroler  v.  Gummersbach,  28  Mise.  161;  98  St.  Bep.  266,  319;  69  Svpp. 
266,  319. 

Objection,  to  the  jurisdiction  of  the  municipal  court  of  the  city  of  Roch- 
ester over  a  party  summoned  to  appear  before  it,  made  on  a  special  ap- 
pearance, is  not  waived  by  his  appearing  generally  and  joining  issue  in  the 
(^ase  after  such  objection  has  been  overruled. 

Baird  v.  Heifer,  12  App.'Div.  23;  76  St.  Rep.  484;  42  Supp^  484. 

The  fact  that  the  defendant  did  not  appear  in  response  to  a  summons  in 
an  action  in  a  justice's  court  does  not  waive  his  right  to  object  to  the  jn- 
risdiction  of  the  justice,  at  the  time  of  the  service  of  the  notice  of  appeal 
from  the  judgment,  by  an  affidavit  alleging  that  the  justice  resided  in  one 
town,  and  that  the  plaintiff  ancf  the  defendant  were  residents  of  another 
town  which  did  not  adjoin  the  town  in  which  the  justice  resided. 

Larocque  v.  Harvey,  67  Hun,  366;  32  St.  Rep.  416;  10  Supp.  576. 

The  objection,  that  the  city  court  of  Yonkers  is  without  jurisdiction, 
because  it  was  not  alleged  that  any  of  the  parties  resided  in  the  dty  of 
Yonkers  or  in  any  town  adjoining  the  city,  is  not  waived  by  the  defend- 
ant's failure  to  appear  and  plead  it,  but  may  be  raised  in  another  action 
in  which  such  judgment  is  attacked  collaterally. 

Beaudrias  v.  Hogan,  16  App.  Div.  38;  78  St.  Rep.  786;  44  Supp.  786. 

Objection  that  an  action  in  a  district  coui*t  was  brought  in  the  wrong 
district  is  waived  unless  taken  on  the  trial. 

Dammann  v.  Peterson,  17  Misc.  369  j  40  Supp.  70. 

A  foreign  corporation  is  not,  by  its  failure  to  plead  that  the  municipal 
court  of  the  city  of  New  York  is  without  jurisdiction  over  it,  precluded 
from  asserting  that  defense  on  an  appeal  from  a  judgment  rendered 
against  it  in  that  court  where  the  fact  of  its  nonresidence  appeared  upoo 
the  trial. 

Worthington  v.  London  Guarantee  &  Accident  Co.  47  App.  Div.  609;  96 
St.  Rep.  691;  62  Supp.  591;  rev'd  on  other  grounds  164  N.  Y.  81;  58  N. 
E.  102. 

Where  the  record  of  an  action  in  the  municipal  court  of  the  city  of  New 
York  does  not  show  that  the  defendant  is  a  resident  of  the  city,  and  no 
objection  is  taken  at  the  trial  upon  that  ground  the  defendant  will  not 
be  permitted  to  urge,  for  the  first  time  on  appeal,  that  the  judgment  must 
be  reversed  because  the  jurisdictional  fact  of  his  residence  in  the  dty  doei 
not  appear  affirmatively  in  the  record. 

Hill  V.  Moebus,  31  Misc.  134:  97  St.  Rep.  1022;  63  Supp.  1022. 

Subdivision  3  of  section  1382  of  the  Consolidation  Act  (Laws  of  1882» 
chap.  410),  providing  that  in  an  action  in  the  district  court  of  the  city  of 
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-Nevr  York,  the  objection  of  lack  of  jurisdiction  should  be  deemed  to  be 
waived  if  not  raised  at  the  trial,  was  made  applicable  to  the  municipal 
court  of  the  city  of  New  York  by  section  1369  of  the  Greater  New  York 
Charter  (Laws  of  1897,  chap.  378),  conforming  the  practice  in  the  munici- 
pal court  to  that  which  prevailed  in  the  district  court. 

Bang  V.  McAvoy,  52  App.  Div.  501 ;  99  St.  Rep.  467 ;  65  Supp.  467. 

Under  section  1382  of  the  Consolidation  Act,  providing  that  an  action 
in  a  district  court  of  the  city  of  New  York  shall  be  dismissed  when  it  is  ob- 
jected at  the  trial  and  appears  by  the  evidence  that  the  action  is  brought 
in  the  wrong  district  and  that  such  objection  is  waived  if  not  taken  at  the 
trial,  where  all  the  parties  to  the  action  reside  in  districts  other  than  the 
one  in  which  it  is  brought,  an  action  should  be  dismissed  on  objection  made 
at  the  trial  and  sustained  by  proof  on  behalf  of  one  brought  in  as  defend- 
ant by  order  of  interpleader,  although  no  objection  to  the  jurisdiction  was 
made  by  the  original  defendant,  who  was  discharged  on  payment  into  court 
of  the  money  for  which  the  suit  was  brought. 

Baer  v.  Kempner,  15  Daly,  110;  22  St.  Rep.  37;  3  Supp.  529. 

Where  an  action  is  commenced  in  the  county  court  by  the  service  of  a 
summons  only,  a  general  appearance  and  a  demand  of  a  copy  of  the  com- 
plaint is  a  waiver  of  an  objection  to  the  jurisdiction  at  the  court,  even  if 
both  parties  are  not  residents  of  the  county. 

Donnelly  v.  Woolsey,  39  St.  Rep.  748;  15  Supp.  490. 

Where  a  complaint,  in  an  action  brought  in  a  county  court,  fails  to  al- 
lege that  the  defendant  is  a  resident  of  the  county,  a  dismissal  thereof  on 
the  trial,  on  the  ground  that  it  did  not  state  such  fact,  will  not  be  sustained 
where  the  defendant  had  answered  on  the  merits. 

Holbrook  v.  Baker,  16  Him,  176. 

If  a  defendant  appeared  and  answered  on  the  merits  without  objection  to 
the  absence  of  an  allegation  of  residence  in  the  complaint,  until  upon  the 
hearing  before  the  referee,  when  a  motion  is  made  by  the  plaintiff  to  amend 
the  complaint  so  as  to  allege  the  residence  of  the  defendant  in  the  county, 
he  waived  the  question  of  jurisdiction  of  his  person,  and  it  was  thereby  con- 
ferred upon  the  county  court. 

Bunker  v.  Langs,  76  Hun,  543;  58  St.  Rep.  243;  28  Supp.  210. 

The  objection  that  a  county  court  has  not  jurisdiction  over  the  person 
of  the  defendant,  because  there  is  no  averment  in  the  complaint  of  defend- 
ant's residence  in  the  coimty,  is  waived,  where  he  appeared  and  pleaded  and 
did  not  move  to  dismiss  the  action  on  that  ground  until  after  a  witness  was 
sworn  on  the  trial  of  the  issues  before  a  referee. 

Dake  v.  Miller,  15  Hun,  356. 

Failure  to  make  the  objection,  to  the  jurisdiction  of  a  county  court,  that 
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the  pUintiff  has  not  proved  that  the  parties  to  the  aetion  were  all  reiidflaU 
referee,  waives  nuch  objection. 
McMahon  v.  Sherman,  14  St.  Rep.  637. 

An  all^;ation  of  the  complaint,  in  an  action  in  a  county  court,  as  to  thi 
residence  of  a  defendant,  not  denied  in  his  answer,  must  be  taken  as  tnu 
for  all  purposes  of  the  action,  and  he  cannot  move  to  vacate  a  judgment 
entered  therein  on  the  ground  that  he  was  actually  a  nonresident  of  the 
county. 

GleavelaBd  t.  Hatch,  25  Hun,  308. 

After  an  action  has  been  tried  in  a  county  court,  a  verdict  rendered,  aad 
judgment  entered  thereon,  a  defendant  cannot'  move  to  set  aside  the  jodg" 
ment  on  the  ground  that  it  is  not  alleged  in  the  complaint  that  the  defend- 
ants were  residents  of  the  county  in  which  the  action  was  brought 

Burling  v.  Freeman,  2  Hun,  661. 

Where,  by  the  statute,  the  county  court  has  no  jurisdiction  of  an  sction 
for  assault  and  batterty,  unless  the  defendant  resides  in  the  county,  it  is  a 
question  of  the  jurisdiction  of  the  person,  and,  after  pleading  to  the  merits 
of  the  action  and  making  no  objection  on  the  trial  that  the  complaint  does 
not  allege  that  he  resided  in  the  county,  defendant  cannot  avail  himself  of 
such  objection  for  the  first  time  on  appeal. 

Kundolf  v.  Thalheimer,  12  N.  Y.  693. 


DURST  y.  BROOKLYN  HEIGHTS  R  CO. 

[53  Miae.  m;  101  Bt.  Rep,  297;  67  8upp.  297.] 

{BufMTwne  Court,  Bpeoial  Term,  Einge  County.    November,  1900.) 

Akswxb— DEmnfBKB  it)  Defense — CtoNTBiBUTOBT  Nbguoeitob. 
In  an  action  for  negligence  the  fact  that  plaintiff  was  injured  by  Ms  own 

Note. — Neoessitt  ob  Pbopbibtt  of  Plbadiko  Ck)NTBiBTJTOBT  Neguqincb. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any  knowledge  or  infonofttioB 
thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  ooontercUim 
in  ordinary  and  concise  language,  without  repetition. 

9  5()0,  Code  Civil  Procedure. 
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negligence  or  that  of  a  third  person  may  be  proved  under  a  general 
denial,  and  pleading  it  in  the  answer  as  a  defense  renders  the  answer 
demurrable. 

Action  by  Max  Durst  against  the  Brooklyn  Heights  Railroad 
Company.  Plaintiff  demurs  to  a  defense.  Demurrer  stis- 
tained. 

Demurrer  to  a  defense.  The  complaint  alleges  in  the  usual  way  that  by 
ettrtain  specified  acts  of  negligence  by  the  defendant  he  was  hurt  while  a 
paasenger  on  one  of  its  cars.  The  answer  is  first  a  general  denial  and  then 
aa  follows: 

"For  a  separate  and  distinct  answer  and  defense  the  defendant  allegen 
upon  information  and  belief: 

"That  whatever  injuries  or  damage  the  plaintiff  may  have  received  or 
sustained  at  the  time  and  place  mentioned  in  said  complaint  were  received 
and  sustained  by  reason  of  his  own  negligence  or  the  negligence  of  a  third 

NBCK88ITT    OB  PrOPRIBTT  OF    PLEADING  CONTBIBUTORT  NeGLIOBNCB, — 
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It  is  not  necessary  for  the  defendant  to  plead  as  a  defense  contribu- 
tory negligence,  as  evidence  thereof  is  admissible  under  a  general  denial. 

Brown  v.  Elliott,  4  Daly,  329;  45  How.  Pr.  182. 

MacDonell  v.  Buffum,  31  How.  Pr.  154. 

Wiley  V.  Village  of  Rouse's  Point,  86  Hun,  495;  67  St.  Rep.  ^19;  33 
Bupp.  773. 

Flack  V.  O'Brien,  19  Misc.  399 ;  77  St.  Rep.  854 ;  43  Supp.  854. 

Green  v.  Brown,  22  Misc.  279';  83  St.  Rep.  163;  49  Supp.  163. 

Von  Hagen  v.  Waterbury  Mfg.  Co.,  22  Misc.  580;  83  St.  Rep.  465;  41) 
Supp.  465. 

The  reason  for  this  rule  is  that  such  evidence  tends  to  prove  that  the 
plaintiff  never  had  a  cause  of  action,  and  consequently  it  is  not  necessary 
to  set  up  and  plead  it  as  new  matter. 

MacDonell  v.  Buffum,  31  How.  Pr.  154. 

Anything  which  may  be  proved  under  a  general  or  specific  denial  is  not 
a  defense  and  must  not  be  pleaded  as  such^  nor  should  it  be  set  out  at 
all. 

Flack  ▼.  O'Brien,  19  Misc.  399;  77  St.  Rep.  854;  43  Supp.  854. 

Green  v.  Brown,  22  Misc.  279;  83  St.  Rep.  163;  49  Supp.  163. 

Von  Hagen  v.  Waterbury  Mfg.  Co,  22  Misc.  580;  83  St.  Rep.  465;  40 
Supp.  465. 

Kelly  V.  Sammis,  25  Misc.  6;  87  St.  Rep.  825;  53  Supp.  825. 


n 
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person  or  persons  over  whom  this  defendant  had  no  oontrol,  and  not  by  rea- 
son of  the  negligence  of  the  defeuilaut." 

To  this  the  plaiutilf  deuinxroi  "upon  tlit  ground  that  the  iame  is  insuffi- 
cient in  law  upon  the  face  thereof." 

Jacob  Priednuin,  for  plaiiitiif. 

Sheehan  &  Collin,  for  defendant. 

Gaynob,  J.  It  may  be  that  this  demurrer  is  rather  captious, 
but  the  issue  raised  by  it  has  to  be  decided.  Plead'ings  are  grow- 
ing to  be  very  unscientific  and  slovenly,  and  therefore  difficult 
to  be  understood,  and  troublesomte  to  trial  jildges.  It  is  true 
that  this  so-called  defense  is  not  what  is  termed  a  ''defense"  (or 
an  "affirmative  defense"  as  we  sometimes  tautologically  say)  in 
pleading.     A  "defense"  in  pleading  can   consist  only  of  "new 
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A  ^'defense"  is  an  affirmative  statement  of  new  matter,  and  not  of  mat- 
ter which  is  within  the  issue  raised  by  a  denial. 

Flack  V.  O'Brien,  10  Misc.  399;  77  St.  Rep.  854;  43  Supp.  854. 

In  Green  v.  Brown,  previously  cited,  the  court  said  "A  defense  loay  onlj 
contain  new  matter,  viz.,  matter  outside  of  the  issue  raised  by  a  general 
or  special  denial,"  citing  §  500,  Code  Civil  Procedure. 

Again  the  court  said,  "A  general  denial  repeated  in  a  defense  is  no  more 
to  be  regarded  than  any  other  surplusage  or  idle  verbiage  found  there. 
The  broad  meaning  which  has  been  given  to  the  word  defense,  in  section 
.3253  of  the  code,  has  no  application  to  the  rules  of  pleading." 

In  that  case  the  complaint  alleged  the  note  sued  on  to  have  been  dated, 
made  and  delivered  by  the  defendant  to  the  plaintiff  at  St.  Louis,  Mo.,  and 
by  its  terms  to  be  payable  to  the  order  of  the  plaintilT  at  a  certain  bank 
in  New  York  City,  with  interest  at  the  rate  of  six  per  cent  until  ma- 
turity, and  after  maturity  at  the  rate  of  eight  per  cent,  to  which  the  de- 
fendant, after  a  general  .denial,  interposed  the  **defense"  that  the  not*  was 
not  made  and  delivered  at  St.  Louis,  but  at  New  York  City,  and  that  the 
agreement  zo  pay  eight  per  cent  interest  after  maturity  made  the  note 
usurious  and  void.  The  court  sustained  a  demurrer  to  such  "defense"  ta 
insufficient  upon  the  face  thereof,  and  held  that  the  fact  that  there  was  in- 
corporated in  such  part  of  the  answer  a  denial  of  the  allegation  of  the 
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matter,"  i.  e.,  matter  which  is  not  embraced  within  the  issue 
raised,  or  which  might  be  raised,  by  a  denial,  and  cannot  there- 
fore be  proved  under  a  denial.  Any  fact  or  matter  which  can  be 
proved  under  a  denial  may  not  be  scientifically  or  properly 
pleaded  as  a  "defense."     Cruikshank  v.  Press  Publishing  Co. 

NBCBfierrr  ob  Pbopbixtt  of  Plbading  Contbibutobt  Nboligencb, — 

contiaued. 


complaint  that  the  note  was  given  for  value,  did  not  prevent  that  disposi- 
tion of  the  demurrer. 

So  in  Von  Hagen  y.  Waterbury  Mfg.  Go.  22  Misc.  580;  83  St.  Rep.  465; 
49  Supp.  465,  an  action  to  recover  damages  for  breach  of  a.  contract  to 
sell  and  deliver  goods,  the  c6urt  ordered  stricken  out  of  the  answer  an 
allegation  following  a  general  denial,  which  alleged  that  a  person  with  the 
same  surname  as,  but  a  different  christian  name  from,  that  of  the  plain- 
tiff asked  the  defendant  to  manufacture  for  him  the  same  goods,  and  that 
it  refused  to  do  so  because  a  required  deposit  was  not  made,  on  the  ground 
that  such  allegation  stated  no  new  matter  and  was  not  a  defense  within 
the  meaning  of  9  500  of  the  Ck)de  of  Civil  Procedure. 

Reasoning  from  the  principles  laid  down  in  the  four  last  cited  cases 
and  §  500  of  the  Code  of  Civil  Procedure,  the  inevitable  conclusion  is 
reached  that  not  only  is  it  unnecessary  to  plead  contributory  negligence 
as  a  defense,  but  it  is  improper  and  contrary  to  the  rules  of  pleading  to 
do  so. 

But  in  Wiley  v.  Village  of  Rouse's  Point,  86  Hun,  495;  67  St.  Rep.  519; 
33  Supp.  773,  a  decision  of  the  general  term  of  the  third  department,  the 
court  overruled  a  demurrer  to  that  part  of  the  answer  reading  as  follows: 
**Seoond,  the  defendant,  for  a  further  answer  and  defense,  alleges  that  if 
the  plaintiff  fell  upon  the  streets  or  sidewalks  of  the  village  of  Rouse's 
Point  at  the  time  mentioned  in  said  complaint,  and  suffered  any  injury 
or  damage  thereby,  the  same  was  caused  solely  by  the  contributory  neg- 
ligence of  plaintiff." 

The  court  there  admitted  that  the  defendant  might  prove  contributory 
negligence  of  the  plaintiff  under  a  general  denial,  but  held  that  although 
not  compelled  to  allege  that  fact  by  way  of  affirmative  defense,  it  was  not 
improper  for  him  to  do  so. 

Thd  decision  last  discussed  is  clearly  contrary  to  that  in  the  te2ct,  and 
the  decisions  and  reasoning  of  other  recent  cases,  and  it  would  appear  that 
the  court  therein  lost  sight  of  the  proper  application  of  the  rules  of  plead- 
ing. If  evidence  of  contributory  negligence  is  admissible  under  a  general 
denial,  allegations  thereof  cannot  be  new  matter,  and  if  not  such,  it  is 
impossible  to  see  how  it  can  constitute  or  be  pleaded  as  a  defense. 
N.  Y.  A.  C. 
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32  Miac.  152 ;  99  St  Rep.  678 ;  65  Supp.  678.     First  in  an  an- 
swer comes  a  denial,  or  denials  (if  there  be  any),  and  next  '^a 
statement  of  any  new  matter  constituting  a  defense"  (if  there 
be  any),  such  as   a  general   release,  payment,  another  action 
pending,  that  the  contract  sued  upon  is  fraudulent,  that  the  slan- 
der or  libel  sued  for  is  true,  and  so  on ;  and  it  has  to  be  stated  to 
be  a  "defense."     Code  Civ.  Pro.  §§  600,  507.     The  so-called 
defense  in  the  present  answer  contains  no  new  matter  whatever. 
That  the  plaintiff  was  hurt  by  his  own  negligence,  or  by  the  neg- 
ligence of  a  third  person,  is  not  new  matter.     On  the  contraiy 
it  is  embraced  within  the  general  issue,  L  e.,  that  raised  by  the 
general  denial,  and  can  be  proved  under  such  denial.     The  de- 
fendant can  prove  anything  and  everything  thereunder  tending 
to  show  that  the  plaintiff  was  not  hurt,  or  negligently  hurt,  by  it 
Hence,  in  place  of  being  new  matter  it  is  redundant  matter.  At 
first  it  might  seem  that  the  plaintiff's  remedy  is  to  move  to  strike 
it  out  as  redundant.     But  it  seems  that  section  545  of  the  Code 
of  Civil  Procedure,  which  allows  irrelevant  or  redundant  mat- 
ter contained  in  a  pleading  to  be  struck  out  on  motion,  does  not 
contemplate  a  motion  to  strike  out  the  whole  of  an  alleged  cause 
of  action  or  "defense"  as  irrelevant  or  redtmdant,  but  only  i^ 
relevant  or  redundant  matter  incorporated  in  such  alleged  cause 
of  action  or  defense.     "To  reach  such  a  defect  is  the  appropri- 
ate office  of   a  demurrer."     Walter  v.  Fowler,  85  N.  Y.  621; 
Goodman  v.  Kobb,  41  Hun,  605 ;  5  St  Kep.  242 ;  Fasnacht  v. 
Stehn,  53  Barb.  650 ;  Cardeza  v.  Osburn,  32  Misc.  46 ;  99  St 
Rep.  450 ;  65  Supp.  450.     In  the  same  way  it  might  seem  that 
the  plaintiff's  course  would  be  to  move  as  allowed  by  section  537 
of  the  code  for  judgment  on  the  so-called  defense  as  frivolous, 
for  frivolous  it  is.     But  instead  of  that  summary  remedy,  it  is 
of  course  always  optional  to  adopt  the  more  formal  and  delib- 
erate method  of  demurrer  for  insufficiency  (Goodman  v.  Robb, 
supra)  ;  and  though  such  a  motion  might  fail,  a  demurrer  would 
still  lie.     Section  494  of  the  code  authorizes  a  demurrer  to  **a 
defen^'e  consisting  of  new  matter,  contained  in  an  answer,  on 
the  ground  that  it  is  insufficient  in  law  on  the  face  thereof. 
As  we  have  seen,  that  which  is  called  a  "defense"  in  pleading 
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can  consist  only  of  new  matter.  If  an  alleged  defense  contain 
no  new  matter,  it  is  obviously  "insufficient,"  and  therefore  de- 
murrable, and  that  is  the  case  with  this  alleged  "defense."  It 
might  be  suggested  that  as  the  said  section  494  by  its  terms  al- 
lows a  demurrer  to  "a  defense  consisting  of  new  matter,"  it  does 
not  embrace  this  alleged  defense  for  the  reason  that  it  contains 
no  new  matter.  But  the  addition  of  the  words,  "containing 
new  matter,"  is  only  tautological.  They  add  no  meaning  which 
the  word  "defense"  alone  would  not  mean.  If  the  defendant 
pleads  an  alleged  defense  of  new  matter  which  contains  no  new 
matter,  such  lack  of  new  matter  is  no  ground  for  saying  that 
such  so-called  defense  cannot  be  demurred  to  as  a  defense  be- 
cause it  is  not  a  defense,  but  the  contrary.  It  may  be  true  that 
the  plaintiff  could  be  in  no  way  aggrieved  by  allowing  this  so- 
called  defense  to  stand.  But  that  is  not  the  test.  That  would 
be  equally  true  of  any  irrelevant,  redundant  or  useless  matter 
which  might  be  set  up  as  a  defense.  If  such  matter  is  not  a 
defense,  i.  e.,  "new  matter"  which  constitutes  a  defense  to  the 
cause  of  action,  on  the  assumption  that  the  complaint  is  true, 
it  is  demurrable.  ^ 

The  defendant  does  not  cite  the  case  of  Wiley  v.  Village  of 
Rouse's  Point,  86  Hun,  495 ;  67  St.  Rep.  619 ;  33  Supp.  773, 
which  seems  to  be  the  only  decision  apparently  contrary  to  the 
foregoing.  It  does  not  seem  to  me  that  it  has  ever  been  gener- 
ally accepted,  or  that  it  is  of  more  than  local  application,  if 
even  that  can  be  true  since  the  recent  reorganization  of  our  su- 
preme court.  And  it  is  not  consistent  with  the  weight  of  prin- 
ciple and  authority  to  the  contrary.  There  is  no  discussion  of 
the  point  in  the  opinion  on  either  scientific  principle  or  author- 
ity, but  it  is  merely  said  in  one  sentence  that  while  the  question 
was  embraced  in  the  issue  raised  by  the  general  denial,  and  the 
defendant  was  not  obliged  to  plead  contributory  negligence  as 
a  defense,  it  might  nevertheless  properly  do  so.  Could  not  this 
with  just  the  same  propriety  be  said  of  a  plea  of  any  other  mat- 
ter as  a  defense  which  was  not  new  matter  and  therefore  not  a 
defense  in  pleading  at  all?  And  the  counsel  for  the  plaintiff 
in  that  case  does  not  seem  to  have  presented  this  point  to  the 
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court     It  would  appear  from  the  stress  of  the  opinion  that  his 
objection  to  the  alleged  defense  was  its  hypothetical  form,  i.  e., 
that  '4f  the  plaintiff  fell  upon  the  streets"  it  ^Vas  caused  solely 
by  the  contributory  (sic)  negligence  of  the  plaintiff."      If  the 
defendant's  position  in  the  present  case  that  contributory  negli- 
gence is  a  defense  be  correct,  theu  the  burden  of  proof  in  respect 
of  it  is  on  the  defendant     Nothing  is  better  known  among  us 
than  that  the  burden  of  proof  is  on  the  defendant  in  respect  of  a 
defense  pleaded  by  him,  and  die  court  has  to  so  charge  the  juiy. 
If  matter  be  pleaded  as  a  defense  which  does  not  stand  this  test, 
then  it  is  not  a  defense  and  is  demurrable.     If  it  should  be  now 
held  that  this  so-called  defense  is  in  law  and  practice  a  defense, 
then  it  follows  that  the  trial  judge  would  have  to  charge  that  the 
burden  of  proof  was  on  the  defendant  to  make  it  out ;  and  if  it 
had  been  interposed  .without  the  previous  general  denial,  the 
trial  judge  would  have  to  give  the  defendant  the  opening  and 
the  closing  on  the  trial.     It  certainly  is  not  to  be  said  that  it 
must  be  ruled  on  demurrer  that  it  is  a  defense,  and  therefor^ 
not  demurrable,  but  that  on  the  trial  of  the  issue  of  fact  the  trial 
judge  would  have  to  rule  that  it  is  not  a  defense,  so  as  to  avoid 
chai^ng  that  the  burden  was  on  the  defendant  to  make  it  out, 
or  giving  the  defendant  the  opening  and  dosing. 
The  demurrer  is  siistained. 
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SMITH  V.  CITY  OF  NEW  YORK. 

[66  App.  Div.  90;  100  St.  Rep.  1046;  66  Supp,  1046.} 

Bmpretnt   Court,   Appellate  Diviaion,  Second  Department.    November  tS, 

1900.) 

Rsw  Tbiait-Qosts — ^Tebms. 
A  new  trial  granted  for  error  of  law  is  a  matter  of  right>  and  not  of 
favor,  and  an  order  therefor  conditioned  on  payment  of  $50  as  costs 
erroneous. 


Appeal  from  trial  term.  Kings  county. 

Action  by  Sarah  A.   Smith  against  the  city  of  New  York. 
FVom  a  judgment  in  plaintiff's  favor,  and  from  an  order  grant- 

NoiB. — ^Imposition  of  Terms  as  Condition  6f  New  Trial. 

a.  When  new  trial  a  legal  right. 

b.  When  new  trial  matter  of  privilege  or  di&cretumm 

1.  In  general. 

2.  Verdiot  against  the  evidence. 
8.  Exceseive  damages. 

^,  4.  Inadequate  damages. 

6b  Newly  discovered  evidence, 

6.  Misconduct  of  jury  or  referee, 
e.  Amount  of  coats. 
d.  Practioe — Appeal. 


a.  When  new  trial  a  legal  right. 

Where  a  new  trial  is  granted  because  of  error  of  the  court,  no  terms 
laa  be  imposed  upon  the  party  applying  therefor. 
Anderson  v.  Rome,  W.  &  O.  R.  Co.  54  N.  Y.  334. 
RandaU  v.  Albany  City  Nat.  Bank,  1  St.  Rep.  592. 
Henderson  v.  Henderson.  2  Abb.  N.  C.  102. 
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ing  defendant  a   new   trial   conditionally,  defendant  appeals. 
Order  modified  and  affirmed. 

Argued  before  Goodbioh^  P.  J.,  and  Babtlbtt,  Woodwabd, 
HiBscHBSBo^  and  Jsnks^  JJ. 

m 

WiUiam  J.  Oarr  (B.  Percy  Chittenden,  on  the  brief),  for  i^ 
pellant 

Thomas  F.  Magner,  for  respondent 

Jbnks^  J.  The  order  granting  the  new  trial  to  the  defend- 
ant was  made  on  the  minutes  and  on  the  exceptions.  No  other 
ground  is  specified,  and  therefore  the  relief  was  granted  on  aio- 

Imposition  or  Tebms  as  OoNDmoN  or  New  Trial,— continaed. 

Thus  costs  cannot  be  imposed  as  a  condition  of  granting  a  new  trisl 
because  of  erroneous  rulings  upon  the  admission  of  evidence. 
Anderson  v.  Rome,  W.  A  0.  R.  Co.  54  N.  Y.  334. 
Randall  ▼.  Albany  aty  Nat.  Bank,  1  St.  Rep.  692. 

An  order  setting  aside  a  referee's  report  and  granting  a  new  trial  as  t 
legal  right,  cannot  be  limited  by  a  condition  that  certain  evidence  shall 
be  admitted  upon  the  second  trial. 

Bruce  v.  Davenport,  3  Keyes,  472. 

But  when,  on  the  trial  of  an  action,  a  question  was  put  to  a  witness,  and 
it  was  objected  to  on  a  specific  ground,  which  was  properly  overruled, 
nnd  the  objecting  party  excepted,  such  exception  will  be  unavailing  and 
will  furnish  no  reason  for  relieving  the  party  from  paying  costs  as  a 
condition  of  being  granted  a  new  trial,  although  the  court  is  of  the  opinioo 
that  upon  other  grounds  not  suggested  on  the  trial,  the  evidence  was  in- 
admissible. 

Harris  v.  Panama  R.  Co.  5  Bosw.  312. 

Where  a  new  trial  is  granted  for  error  of  the  referee  in  requiring  the 
plaintiff  to  call  a  hostile  witness,  the  court  has  power  to  require  the 
plaintiff,  as  a  condition  of  the  g^ranting  of  such  relief,  to  amend  his  lii 
pendens  covering  all  of  defendant's  realty  by  striking  out  all  claim  of 
lien  on  the  parcels  of  land  not  affected  by  the  action  and  on  which  it  ii 
plain  no  lien  can  be  eHtablished. 

Reaman  v.  Todd,  4   St.  Rep.  84. 
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count  of  the  errors  of  law  of  the  learned  trial  justice.  Rule 
81.  The  order  is  made  conditional  on  the  payment  of  $50  by 
the  defendant.  I  think  that  the  order  is  improper,  inasmuch 
as  the  new  trial  is  granted,  not  as  a  matter  of  favor,  but  as  a 
matter  of  right  The  practice  authorized  by  such  cases  as 
Bailey  v.  Park,  6  Hun,  41 ;  O'Shea  v.  McLear,  16  St.  Eep.  482 ; 
1  Supp.  407 ;  15  Civ.  Pro.  69 ;  Lyons  v.  Connor,  53  App.  Div. 
475 ;  99  St  Bep.  1085 ;  65  Supp.  1085,  and  the  like,  does  not 
apply.  In  O'Brien  v.  Long,  49  Hun,  80,  82 ;  17  St  Rep.  510 ; 
1  Supp.  695,  Barker,  J.,  speaking  of  the  rule  of  Bailey  v.  Park, 
supra,  says : 

*lln  practice,  this  rule  is  not  strictly  applied  when  the  error  or  mistake 
complained  of  has  been  committed  by  a  judge." 

In  Randall  v.  Albany  City  Nat  Bank,  1  St  Rep.  592,  the 
court,  per  Bockes,  J.  (Landon  and  Parker,  J  J.,  concurring), 

Imposition  of  Tebms  as  Ck>NDinoN  of  New  Trial, — continued 

The  case  last  cited  is  apparently  but  not  strictly  in  conflict  with  the 
general  rule,  since  there  never  had  been  any  foundation  for  including  in 
the  lis  pendens  the  parcels  of  land  to  which  the  action  did  not  relate  and 
great  injustice  was  being  done  the  defendant  thereby. 

b.  Whsn  new  trial  matter  of  privilege  or  diaoretion. 

1.  In  general. 

Where  a  new  trial  is  asked  as  matter  of  favor,  or  rests  in  the  discretion 
of  the  court,  a  condition  may  be  imposed  upon  granting  it. 
Anderson  v.  Rome,  W.  &  O.  R.  Co.  54  N.  Y.  334. 
Conrad  v.  Williams,  6  Hill,  444. 

The  court  has  power,  in  granting  a  new  trial  as  a  privilege,  to  require 
the  defendant  to  consent  that  certain  evidence  introduced  by  the  plaintiff 
on  the  former  trial  be  admitted  on  the  second,  where  such  evidence  can- 
not be  easily  presented  again. 

Livingston  v.  Delafield,  3  Caines,  49a. 

2.  Verdict  against  the  evidence. 
A  new  trial  should  not  be  granted  on  the  ground  that  the  verdict  ii 


392  VOLUME  VKL 


Appellate  Diyimoii.  /  [Nor. 


Struck  out  the  motion  costs  allowed  by  the  trial  jnstioe  in  grant- 
ing a  motion  for  a  new  trial  on  error  of  law.  In  Anderson  v. 
R  W.  &  O.  Eailroad  Co.  54  K  Y.  384,  848,  the  court  an- 
nounces the  principle  thus : 

"But  when  a  party  asks  a  new  trial  as  a  matter  of  right,  becanae  oome 
legal  error  was  committed  on  the  trial,  this  court  has  no  discretion  to  grant 
or  to  withhold  it,  but,  finding  error,  is  bound  to  reverse  the  judgment  and 
grant  a  new  trial,  and  cannot  impose  such  a  condition.' 


» 


It  is  hard  to  see  why  this  rule  should  not  apply  in  any  court 
where  the  new  trial  is  of  right,  and  not  of  favor.  3  Wait,  Prac- 
512,  614.  In  Newman  v.  French,  45  Hun,  65,  68,  the  court, 
}>er  Haight,  J.  (Smith,  P.  J.,  and  Bradley,  J.,  concurring),  say 

iMTOBinoN  OF  Tebms  ab  CoNDrnoN  OF  New  Tbtal, — continued. 

contrary  to  the  evidence,  except  upon  condition  of  the  payment  bj  the 
party  receiving  it  of  the  costs  of  the  former  trial. 

Jackson  v.  Thurston,  3  Cowen,  342. 

Bank  of  Utica  v.  Ives,  17  Wend.  601. 

Qoodyear  v.  Ogden,  4  Hill,  104. 

Birkbeck  v.  Burrows,  2  Hall,  61. 

North  v.  Sergeant,  33  Barb.  360;   14  Abb.  Pr.  223. 

Dvaring  ▼.  Russell,  28  How.  Pr.  161. 

Voorhees  v.  National  Citizens'  Bank,  16  Abb.  Pr.  (N.  S.)  13. 

O'Shea  v.  McLear,  16  St.  Rep.  482 ;  16  Civ.  Pro.  69 ;  1  Supp.  407. 

Kelly  V.  Frader,  27  Hun,  314. 

Peck  V.  Fonda,  J.  A  O.  R.  Co.  26  St.  Rep.  96;  6  Supp.  370. 

Hand  v.  Dorchester,  43  Hun,  33. 

Buck  v.  Webb,  68  Hun,  186;  33  St.  Rep.  824;  11  Supp.  617. 

Fleischman  v.  Yagel,  16  Misc.  611;  74  St.  Rep.  43;  38  Supp.  623. 

Wilson  V.  Lester,  64  Barb.  431. 

Lyons  v.  Connor,  63  App.  Div.  476;  99  St.  Rep.  1086;  66  Supp.  1066. 

Sloane  v.  McCauley,  33  Misc.  662;  102  St.  Rep.  187;  68  Supp.  187. 

Bailey  v.  Park,  6  Hun,  41. 

Ward  T.  Woodbum,  27  Barb.  .346. 

Roney  v.  Aldrich,  44  Hun,  320;  7  St.  Rep.  669. 

Brown  v.  Bradshaw,  1  Duer,  199. 

Landrigan  v.  Brooklyn  Heights  R.  Co.  23  App.  Div.  48;  82  St  Rep.  464| 
48  Supp.  464. 

Baldwin's  Bank  of  Penn  Yan  v.  Butler,  38  St.  Rep.  988;  14  Supp.  831. 
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that,  where  the  motion  for  a  new  trial  is  made  upon  the  minutes, 
motion  costs  only  are  allowable.  The  order  should  be  modified 
so  as  to  provide  for  $10  costs,  and  the  costs  should  not  be  ab- 
solute, but  should  abide  the  event  Van  Kensselaer  v.  Dole,  1 
Johns.  Cas.  279,  280  (especially  the  note) ;  Knapj^  v.  Curtis, 
9  Wend.  60;  Bobbins  v.  Hudson  River  Railroad  Co.  7  Bosw.  1. 

We  do  not  deem  it  necessary  to  state  the  law  as  a  guide  for  the 
new  trial,  for  there  are  many  adjudications  of  our  highest  court 
which  deal  ,with  almost  every  possible  phase  of  the  claims  for 
damages  due  to  accidents  in  consequence  of  the  icy  or  snowy  con- 
dition of  streets  of  municipal  corporations. 

Order  granting  a  new  trial  modified  in  accordance  with  this 
opinion,  and  as  modified,  affirmed,  without  costs.     All  concur. 

Imposition  or  Tcrhs  as  Condition  of  New  Trial,— continued 

Rummer  v.  Christopher  &  Tenth  St.  R.  Co.  3  Misc.  100;  51  St.  Rep. 

770;  22  Supp.  698. 

■ 

This  rule  is  so  firmly  established  that  it  will  not  be  departed  from  even 
in  a  case  of  seeming  hardship. 

O'Shea  v.  McLear,  16  St.  Rep.  482:  16  Civ.  Pro.  60;  1  Supp.  407. 

And  when  the  order  granting  a  new  trial  on  this  ground  directs  that 
such  costs  abide  the  event  of  the  action,  it  will  be  modified  on  appeal  to 
conform  to  the  rule. 

Id. 

The  imposition  of  such  terms  is  particularly  proper  where  it  does  not 
appear  that  the  defendant,  the  party  seeking  the  favor,  protested  in  any 
manner  against  the  submission  of  the  case  to  the  jury. 

Kummer  v.  Christopher  &  Tenth  St.  R.  Co.  3  Misc.  100;  51  St.  Rep.  770; 
22  Supp.  698. 

But  on  setting  aside  a  report  of  referee  as  against  the  weight  of  evidence, 
anA  ordering  a  new  trial,  the  costs  are  in  the  discretion  of  the  court,  and 
may  be  ordered  to  abide  the  event. 

Wentworth  v.  Candee,  17  Hew.  Pr.  405. 

In  justifying  this  decision,  the  court  advanced  the  doctrine  that  the 
arbitrary  rule  which  applies  to  verdicts  '  ing  set  aside  as  against  the 
weight  of  evidence,  and  a  new  trial  directed  only  on  payment  of  costs,  does 
not  apply  to  reports  of  referees,  since  a  trial  before  a  referee  is  more  analo- 
gOQB  to  a  trial  by  the  court  without  a  Jnry,  than  to  a  jury  trial,  and  for 
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the  errors  of  the  former  costs  are  never  imposed  as  a  condition  of  grant* 
ing  a  new  trial. 

The  case  last  quoted  was  dted  with  approval  in  O'Brien  t.  Long,  40 
Hun,  80;  17  St.  Rep.  610;  1  Supp.  095;  and  it  appears  to  esUblish  sd 
exception  to  the  general  rule  under  consideration. 

8.  BwoeMsive  damages. 

Payment  of  costs  should  be  imposed  as  a  condition  of  granting  a  new 
trial  on  the  ground  that  the  damages  arc  excessive. 
Langley  v.  Sixth  Avenue  K.  Go.  48  Super.  542. 
Buck  V.  Webb,  58  Hun,  185;  33  St.  Rep.  824;   11  Supp.  617. 
Harris  v.  Panama  R.  Co.  5  Bosw.  312. 
Mahar  v.  Simmons,  47  Hun,  479;  14  St.  Rep.  443. 

4.  Inadequate  damages. 

The  costs  of  the  former  trial  should  be  imposed  as  a  condition  of  grant- 
ing a  new  trial  on  the  ground  of  inadequacy  of  the  verdict. 
O'Shea  v.  McLear,  16  St.  Rep.  482;  15  Civ.  Pro.  69;  1  Supp.  407. 
Brown  v.  Foster,  1  App.  Div.  578;  73  St.  Rep.  94;  37  Supp.  502. 
Sloane  v.  McCauley,  33  Misc.  652;  102  St  Rep.  187;  68  Supp.  187. 

5.  Newly  discovered  evidetu)e. 

A  new  trial  on  the  ground  of  newly  discovered  evidence  should  ODiy  be 
granted  on  condition  of  payment  of  the  costs  of  the  former  trial. 

Comstock  V.  Dye,  13  Hxm,  113. 

Matter  of  Ryan,  70  Hun,  149;  53  St  Rep.  926;  24  Supp.  277;  aff'd  141 
N.  Y.  550;  57  St  Rep.  865. 

The  payment  of  costs  should  be  imposed  as  a  condition  of  granting  a 
new  trial  because  of  the  reversal  of  a  judgment  which  was  the  basis  for 
the  recovery  of  the  judgment  set  aside. 

Smith  V.  Frankfield,  13  Hun,  489;  aff'd  77  N.  Y.  414. 

6.  Misconduct  of  jury  or  referee. 

It  is  the  settled  practice  that  where  the  verdict  of  a  jury  is  let  aside 
for  misbehavior  or  mistake,  a  new  trial  can  only  be  granted  on  oonditioo 
that  the  party  asking  it  pay  the  costs.  ^ 

O'Brien  v.  Long,  49  Hun,  80;  17  St  Rep.  510;  1  Supp.  695. 

But  such  rule  is  not  applicable  where  the  misconduct  is  that  of  tht 
referee  before  whom  the  trial  took  place. 

Id. 

Thus  in  setting  aside  a  referee's  report  and  judgment  thereon  because 
the  plaintiff's  attorneys  were  severally  appointed  referees  in  three  actiona, 
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in  each  of  which  the  referee  making  such  report  was  attorney  for  one  of 
the  parties,  which  fact  was  not  disclosed  to  the  other  attorney,  it  is  im- 
proper for  the  court  to  impose,  as  a  condition  of  granting  a  new  trial,  the 
payment  of  the  plaintiff's  costs  of  trial,  including  referee's  fees. 
Id. 

And  where  a  new  trial  is  gi-anted  for  nd^iconduct  of  the  referee,  a  con- 
dition cannot  be  imposed  that  if  plaintiff  is  succcRsful  on  the  second  trial 
he  shall  credit  defendant  upon  the  judgment  the  sum  paid  by  the  latter 
for  referee  and  stenographer's  fees. 

Clark  V.  Eldred,  64  Hun,  5 ;  26  St.  Rep.  01 ;  7  Supp.  M. 

c  Amount  of  coats. 

In  general  it  may  be  said  that  upon  granting  a  new  trial,  when  the 
judge  committed  no  error,  payment  of  the  costs  of  the  trial  and  of  al! 
subsequent  proceedings  will  be  imposed  as  a  condition  of  granting  the 

faTOT. 

North  ▼.  Sergeant,  33  Barb.  360. 

It  is  a  settled  proposition  that  as  a  condition  to  the  granting  of  a  mo- 
tion for  a  new  trial  upon  a  case  and  exceptions,  or  upon  the  minutes,  when 
the  new  trial  rests  iii  the  discretion  of  the  court,  and  is  granted  because 
the  verdict  is  against  the  evidence,  for  a  mistake  of  the  jury  or  because 
stnbstantial  justice  requires  such  relief,  the  party  receiving  tlie  favor  must 
pay  aU  the  costs  and  disbursements  after  notice  of  trial. 

Fleischman  v.  Yagel,  16  Misc.  511;  74  St.  Rep.  43;  38  Supp.  623. 

The  words  "costs  after  notice  of  trial"  in  this  connection  mean  costs 
from  and  after  notice  of  trial,  excluding  that  item  and  commencing  with 
flrst  costs  thereafter  accruing. 

Fleischman  v.  Tagel,  16  Misc.  611;  74  St.  Rep.  43;  38  Supp.  623. 

Term  fees  for  the  term  when  the  case  was  on  the  calendar  but  not 
tried  are  not  included,  but  costs  before  argument  and  for  argument  of  the 
motion  for  new  trial  on  case  and  exceptions  are  properly  chargeable. 

Id. 

A  party  granted  a  new  trial  because  the  damages  awarded  are  excessive, 
is  properly  required  to  pay  the  trial  fee  and  the  disbursements  of  that 
term. 

Langley  v.  Sixth  Avenue  R.  Co.  48  Super.  642. 

Buck  V.  Webb,  68  Hun,  186;  33  St.  Rep.  824;  11  Supp.  617. 

So  a  party  granted  a  new  trial  for  insufficiency  of  the  evidence  may  be  re- 
quired to  pay  all  costs  of  the  action  after  notice  of  trial. 

Young  V.  Stone,  77  Him,  396;  60  St.  Rep.  419;  28  Supp.  881. 

The  imposition  of  the  costs  of  the  former  trial,  $10  for  opposing  the  mo- 
tion for  the  new  trial  and  the  costs  of  the  appeal  from  the  judgment  and 
jDrder  denying  a  new  trial,  is  proper  upon  the  reversal  of  such  judgment 
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and  granting  of  a  new  trial  by  the  appellate  court  because  of  the  rereraal 
of  a  judgment  in  another  action  which  was  the  basis  of  the  recorery  ^  thr 
action  under  consideration. 

Smith  V.  Frankfield,  13  Hun,  489;  aff'd  77  N.  Y.  414. 

Where,  pending  an  appeal,  a  referee's  report  disallowing  a  certain  daim 
'  against  a  receiver  is  set  aside  and  a  new  trial  granted  on  the  ground  of 
newly  discovered  evidence,  it  is  proper  for  the  court  to  require  the  party 
receiving  the  favor  to  reimburse  the  receiver  for  the  amount  paid  by  him 
for  referee's  fees,  and  to  pay  the  sum  of  |250  counsel  fees  and  $10  costs  of 
the  motion  to  the  other  defendant  (the  receiver's  special  partner),  who 
is  not,  in  any  case,  liable  on  the  claim. 

Matter  of  Ryan,  70  N.  Y.  149;  58  St.  Rep.  926;  24  Supp.  277 ;  afTd  141 
N.  Y.  550;  57  St.  Rep.  865. 

d.  Pmotioe — Appeal. 

The  fact  that  a  party,  who  has  been  granted  a  new  trial  upon  the  un- 
authorized oondition  that  he  pay  certain  costs,  has  accepted  and  acted  upon 
the  provisions  of  the  order  does  not  prevent  him  from  appealing  from  so 
much  thereof  as  imposes  the  payment  of  costs. 

O'Brien  v.  Long,  49  Hun,  80;  17  St.  Rep.  510;  1  Supp.  695. 

Where  the  motion  for  a  new  trial  was  both  upon  exceptions  and  for 
insufficiency  of  evidence,  an  order  granting  it  on  oondition  of  payment  of 
costs,  without  specifying  the  ground,  will  be  presumed  to  have  been  made 
on  the  latter  ground,  and  therefore  will  not  be  reversed  on  appeal. 

Henderson  v.  Henderson,  2  Abb.  N.  C.  102. 

Voung  V.  Stone,  77  ^un,  395;  60  St.  Rep.  419;  28  Supp.  881. 

An  objection  that  payment  of  the  costs  of  trial  was  not  made  a  con- 
dition of  setting  aside  a  verdict  for  excessive  damages,  in  a  case  where 
such  terms  might  have  been  imposed,  cannot  be  raised  for  the  first  time 
on  appeal. 

Feiber  v.  Lester,  36  St.  Rep.  986;   13  Supp.  339. 

Where  a  judgment,  taken  by  default,  was  opened  to  permit  the  defend- 
ants to  defend,  provided  they  made  a  deposit  of  the  amount  of  the  claim 
and  costs  as  security  for  any  judgment  which  plaintiff  might  subsequently 
recover,  and  the  deposit  w^as  made  but  withdrawn  upon  the  subsequent 
dismissal  of  the  complaint,  which  latter  judgment  was  thereafter  reversed 
upon  appeal,  the  order  granting  a  new  trial  should  direct  the  defendants 
to  redeposit  the  security  so  withdrawn  by  them. 

Bannon  v.  Levy,  21  Misc.  91;  80  St.  Rep.  894;  46  Supp.  894. 
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MATTER  OF  ROWLAND  et  aL 

Its  Afp.  Din.  66;  100  St.  Rep.  1121;  66  Supp.  tttlj] 

{ Supreme  Court,  Appellate  Dwieion,  Second  Department.    November  2S, 

1900.) 

1.  AxTORincT's  Lien — Services  in  Subbogate's  Cottbt. 

Under  Code  Civ.  Pro.  S  66,  as  amended  by  laws  of  1809,  c.  61,  providinj: 
"that  an  attorney  shall  have  a  lien  on  his  client's  cause  of  action, 
claim,  or  counterclaim,  which  attaches  to  a  verdict,  report,  decision, 
judgment,  or  final  order  in  his  client's  favor,  and  the  proceeds  there- 
of/' an  attorney  is  entitled  to  a  lien  for  services  rendered  in  procee<l- 
ings  in  the  surrogate's  court.* 

2.  Samx — Services   to   Executobs — Lien  on  Monet  of  Estate. 

Ck>de  Civ.  Pro.  §  66,  as  amended  by  laws  of  1899,  e.  61,  provides  that 
an  attorney  shall  have  a  lien  on  his  client's  cause  of  action,  claim, 
or  counterclaim,  which  attaches  to  a  verdict,  report,  decision,  judg- 
ment, or  final  order  in  his  client's  favor,  and  the  proceeds  thereof. 
Held,  that  an  attorney  has  no  lien  on  the  money  of  an  estate  deposited 
in  a  bank  in  the  name  of  the  testator,  for  a  claim  allowed  the  attor- 
ney by  the  surrogate's  eourt  for  legal  services  rendered  testator's  exec- 
utors. 

<.  Same— Ordeb  to  Deposit  Money  in  Bank — ^Rights  of  Attorney. 
Code  Civ.  Pro.  S  66,  gives  an  attorney  a  lien  on  his  client's  cause  of 
action  and  the  proceeds  thereof,  and  laws  of  1899,  c.  61,  authorizes 
the  court,  on  petition  of  the  client  or  attorney,  to  determine  and  en- 
force Buoh  lien.  Held  that,  where  an  attorney  had  retained  the 
moi^y  of  an  estate  for  services  rendered  the  executors,  the  surrogate's 
eourt,  as  ancillary  to  its  power  to  determine  ths  lien,  had  authority 
to  enter  an  order  requiring  the  attorney  to  deposit  such  money  in  a 
bank  to  the  credit  of  the  executors  until  final  determination  of  his 
right  to  a  lien. 

Appeal  from  surrogate's  court,  Kings  county. 

In  the  matter  of  the  judicial  settlement  of  the  account  of 

■       I  •         f  '  III 

•For  note  on  "Attorney's  Lien  in  Surrogate's  Court."  sec  7  Ann.  Cas. 
165-167. 
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Sidney  L.  Bowland  and  Robert  P.  Everett,  aa  executors  of 
Thomas  R.  Everett,  deceased.  From  an  order  of  the  surrogate 
directing  Robert  J.  Shadbolt  to  redeposit  money  in  the  bank, 
belonging  to  the  estate,  he  appeals.     Affirmed. 

Argued  before  Qoodeich,  P.  J.,  and  Baktlett,  Woodwabd, 
ITiBscHBXBQ^  and  Jenks^  JJ. 

Robert  J.  Shadbolt,  in  person  (Joseph  A.  Burr,  counMl)^  for 
appellant 

Francis  8.  Williams,  for  respondent 

HiBSCHBEBQ^  J.     The  appellant  acted  as  attorney  for  the  ex- 
ecutors of  the  deceased,  and  claims  to  be  entitled  to  compensa- 
tion for  his  services.     Among  the  assets  of  the  estate  was  a  de- 
posit in  the  name  of  the  testator  in  the  Williamsburg  Savings 
Bank,  amounting  to  $1,344.30,  which  had  come  into  the  appel- 
lant's possession  in  the  course  of  the  preparation  of  the  execu- 
tors' accounts   for   the  purpose  of  settlement.     On  the  8th  of 
May,  1900,  the  appellant  drew  the  money  from  the  bank,  and 
retained  it  in  his  possession  under  and  by  virtue  of  a  claim  to  a 
lien  thereon  for  his  services.     The  money  was  drawn  on  an  o^ 
der  signed  by  one  of  the  executors,  who  accompanied  the  ap- 
pellant to  the  bank,  and  who  makes  affidavit  that  the  appellant 
stood  close  to  the  bank  teller's  window,  and  took  possession  of 
the  money  before  he  (the  executor)  was  able  to  secure  it    The 
order  appealed  from,  as  resettled,  requires  the  appellant  to  de- 
posit the  money  to  the  credit  of  the  executors.     The  appellant 
has  no  lien  upon  the  money.     By  the  amendment  to  section  ^^ 
of  the  Code  of  Civil  Procedure,  efPected  by  chapter  61  of  the 
Laws  of  1899,  it  may  be  assumed  that  proceedings  in  surro- 
gate's courts  were  included  within  the  provisions  of  the  section. 
As  so  amended,  the  sectix)n  provides  that  the  attorney  has  a  lien 
upon  his  client's  cause  of  action,  claim,  or  coimterclaim,  which 
attaches  to  a  verdict,  report,  decision,  judgment,  or  final  order 
in  his  client's  favor,  and  the  proceeds  thereof.     The  money  m 
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dispute  is  not  within  the  description  cited,  nor  does  it  proceed 
from  any  cause  of  action,  claim,  or  counterclaim,  or  any  result- 
ant verdict,  order,  decision,  etc.  The  section  does  not  purpori 
to  give  a  general  lien  upon  all  moneys  belonging  to  the  client. 
Moreover,  the  amendment  did  not  take  effect  imtil  September 
1,  1899,  while  the  appellant's  services  appear  to  have  been  ren- 
dered in  great  part,  if  not  wholly,  before  that  date.  The 
amendment  is  purely  prospective  in  its  operation.  Goodrich 
V.  McDonald,  112  N.  Y.  157 ;  19  N.  E.  649. 

Whether  the  appellant  has  or  has  not  a  lien  upon  the  money, 
the  order  appealed  from  in  no  respect  impairs  his  rights.  It 
only  provides  for  the  safe  custody  of  the  estate  of  the  deceased 
until  his  claim  and  rights,  with  those  of  others,  can  be  judicial- 
ly investigated  and  determined..  This  was  the  view  taken  by 
the  former  general  term  of  this  department  in  the  very  similar 
case  of  In  re  De  Oraindi,  31  St.  Rep.  744;  9  Supp.  878. 
and  in  which  it  was  held  that  an  order  directing  an  attorney 
to  deposit  moneys  which  he  had  collected  for  an  estate  pendiuL^ 
an  inquiry  into  a  claim  by  the  attorney  to  hold  them  for  serv 
ices  rendered  to  the  estate  is  within  the  discretion  of  the  sur- 
rogate. 

The  order  may  also  be  upheld,  irrespective  of  the  validity  of 
the  appellant's  claim  of  a  lien,  as  ancillary  to  the  power  of  th(> 
court  to  determine  and  enforce  the  lien  under  section  66  of  thf 
Code  by  virtue  of  the  additional  amendment  made  by  chapter  6 1 
of  the  Laws  of  1899,  to  the  effect  that  the  court,  upouthepetition 
of  the  client  or  attorney,  may  determine  and  enforce  the  lien. 
This  amendment  relates  to  the  remedy  only,  and  would  seem 
quite  applicable  to  a  case  like  this,  where  the  attorney  has  pos- 
session of  a  fund  belonging  to  the  client  considerably  in  excess 
of  his  claim  for  services,  and  asserts  the  right  to  retain  it  by  vir- 
tue of  a  lien.     The  order  should  be  affirmed. 

Order  of  the  surrogate's  court  of  Kings  county  affirmed,  with 
$10  costs  and  disbursements.     All  concur. 
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OLPHERTS  V.  SMITH. 

[54  App.  Div.  5H;  100  8i,  Rep.  976;  66  8upp.  976,} 

{Su^rmne   Court,   AppeUnte    Division,  Firat  Department.    Vovemher  tS, 

1900.) 

RsoBivnto — ^PuvcHASK  OF  Goods — ^Pebsonal  Liabiutt. 

Where  the  decree  appointing  a  receiver  of  a  corporation  directed  iiim  to 
carry  on  the  business  of  the  corporation  for  the  purpose  of  coilecting 
all  sums  due  or  to  become  due  the  corporation,  and  he  purchased  goods 
for  use  in  carrying  on  the  corporation's  business,  the  seller  knowing 
that  they  were  purchased  by  the  receiver  as  such,  he  is  not  personally 
liable  therefor.* 

Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Richard  Olpherts  against  Frank  Sullivan  Smith. 

*For  note  on  'Tersonal  Liability  of  Receivers  on  their  Contracts,"  see  7 
Ann  Cas.  58-66. 

The  following  additional  cases  are  also  apposite. 

The  mere  description  "receiver"  follomng  the  signature  to  an  indem- 
nity  bond,  given  to  procure  a  surety  company  to  furnish  security  for  costs 
in  an  action  by  a  receiver,  will  not  relieve  the  indemnitor  from  personal 
liability  nor  cast  the  liability  on  the  assets  of  the  estate. 

American  Surety  Co.  v.  McDermott,  0  Misc.  132;  69  St.  Rep.  725;  29 
Supp.  76. 

In  the  case  last  cited  the  court  daid,  "We  fully  concur  with  the  learned 
judge  who  tried  the  case  thnt  the  defendant,  as  receiver,  had  no  power, 
without  nji  order  of  the  c<)>irt,  to  bind  the  assets  of  the  estate  of  which 
he  was  receiver  by  an  executory  oontract." 

A  statutory  receiver  with  power  to  preserve  the  property  of  a  corpo- 
ration, when  so  authorized  by  order  of  the  court,  can  complete  contracts 
of  the  corporation  without  personal  liability,  if  his  purchases  and  deal- 
ings in  doing  so  are  expressly  in  his  representative  capacity. 

NasoB  Mfg.  Co.  V.  Garden,  52  App.  Div.  363;  99  St.  Rep.  147;  65  Supp^ 
147. 
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From  a  judgment  in  faTor  of  defendant  ( . .  Misc.  . . . ;  96  St 
Kep.  409;  62  Supp.  409)  plaintiff  appeals.     Affirmed. 

Argued  before  Vaw  Bbunt^  P.  J.,  and  Rumsxy,  MoLauoh- 
U2sr,  Pattbeson,  and  O'Beibn^  JJ. 

Benjamin  &  Loeser  (W.  E.  Benjamin,  counsel),  for  appel- 
lant. 

C.  Walter  Artz  {F.  W.  Frost,  counsel),  for  respondent. 

McLauohun,  J.  On  the  30th  of  June,  1897,  the  defend- 
ant was  appointed  receiver  of  the  Worcester  Cycle  Company  by 
the  United  States  circuit  court  for  the  district  of  Connecticut, 
and  as  such  receiver  took  possession  of  its  factory  and  plant, 
and  entered  upon  the  discharge  of  his  duties.  The  order  ap- 
pointing him^  among  other  things,  provided  that: 

'*The  said  receiver  is  hereby  fully  authorized  and  directed  to  take  iimne- 
diate  possession  of  all  and  singular  the  property  above  described,  wherever 
situated  or  found,  and  to  collect  all  accounts  and  sums  due  or  to  become 
due  to  the  Worcester  Cycle  Manufacturing  Company,  and  for  that  pur- 
pose to  carry  on  and  continue  the  business  of  said  defendant  company  as 
the  same  is  now  carried  on  and  so  far  as  may  be  necessary  to  preserve  its 
rights  under  the  contracts,  acting  in  all  things  under  the  order  and  direc- 
tion of  this  court.  .  .  .  Said  receiver  is  hereby  fully  authorized  to  con- 
tinue to  operate  and  carry  on  the  business  of  the  defendant  cycle  com- 
pany in  such  manner  as  the  same  is  now  conducted,  or  in  such  manner  a^i 
will,  in  his  judgment,  produce  the  most  satisfactory  results,  so  far  as  may 
be  necessary  for  the  preservation  from  loss  of  the  outstanding  contracts 
of  said  defendant  cycle  company.  .  .  .  Said  receiver  shall,  from  time 
to  time,  out  of  the  funds  ^  coming  into  his  hands  from  the  operation  of  the 
property  and  otherwise,  pay  the  expenses  of  operating  same,  and  executing 
his  trust,  and  all  taxes  and  assessments  upon  the  said  property,  or  any 
part  thereof." 

In  the  discharge  of  his  duties  under  the  order,  he  purchased 
certain  merchandise  from  the  Wilmot  &  Hobbs  Manufacturing: 
Company,  amounting   at   the   agreed  price  to  $72.85,  and  for 
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which,  on  the  30th  of  July,  1898,  it  drew  a  draft  on  him,  of 
which  tho  following  is  a  copy : 


"The  Wilmot  &  Hobbs  Manufacturing  Company. 

"Bridgeport,  Conn.,  July  30,  1898. 
"Forty-five  days  after  date,  pay  to  the  order  of  National  Shoe  &  Leather 
Bank,  New  York,  wvenly-two  ^  dollars,  value  received,  and  charge  the 
same  to  account  of  the  Wilmot  &  Hobbs  Mfg.  Co. 
*To  Receiver  Worcester  Cycle  Mfg.  Co. 

*$72  Vtf,  .  .      P.  L.  Bryning,  Sepy. 

"Countersigned  by  Frank  A.  Wilmot,  Presdt." 

When  the  draft  was  presented,  it  was  accepted,  the  following 
being  written  across  the  face  of  it :  "Accepted,  Frank  Sullivan 
Smithy  Eeceiver.  Louis  F.  Wilson,  Attorney."  The  draft  was 
not  paid,  and  was  subsequently  assigned  to  the  plaintiff,  who 
brought  this  action  to  recover  the  amount  of  it  from  the  de- 
fendant personally.  At  the  dosa  of  the  trial,  both  parties  hav- 
ing  moved  for  the  direction  of  a  verdict,  a  verdict  was  directed 
for  the  defendant,  and  from  the  judgment  entered  thereon  the 
plaintiff  has  appealed. 

We  think  the  direction  was  right.  The  order  of  the  court  ap- 
pointing the  defendant  receiver  authorized  him  "to  carry  on 
and  continue  the  business  of  the  cycle  company"  so  far  as  nec- 
essary to  enable  him  to  collect  the  accounts  and  sums  due  or  to 
become  due.  This  authorized  the  defendant  to  purchase  prop- 
erty so  far  as  such  purchase  became  necessary  to  carry  on  the 
business  contemplated  in  the  order.  Under  this  authority  the 
property — the  consideration  of  the  draft — ^was  purchased.  It 
was  purchased  by  the  defendant  as  receiver,  and  not  individual- 
ly ;  and  this  fact,  the  evidence  clearly  establishes,  was  known  to 
and  acted  upon  by  the  Wilmot  &  Hobbs  Manufacturing  Com- 
pany at  the  time  the  sale  and  delivery  of  the  merchandise  was 
made  and  the  draft  drawn.  The  goods  were  all  billed  "To  Ee- 
ceiver Worcester  Cycle  Manufacturing  Company."  The  draft 
Vas  drawn  "To  Eeceiver  Worcester  Cycle  Mfg.  Co."  The  com- 
plaint alleges  "that  the  defendant,  at  the  time  of  making  said 
draft,  was  conducting  the  business  of  the  Worcester  Cycle  Mfg. 
Co.  under  the  title  of  receiver,  and  that  said  draft  was  given  to 
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secure  the  payment  of  merchandise  sold  and  delivered'  by  the 
Wilmot  &  Hobbs  Mfg.  Co.  to  the  said  defendant,  conducting 
the  business  as  aforesaid  as  such  receiver."  Considering  the 
nature  of  the  property  purchased,  the  business  in  which  it  was 
used,  and  the  powers  given  to  the  receiver  under  the  order  ap- 
pointing him,  the  presumption  arises  that  the  purchase  was 
made  in  obedience  to  that  order,  and  for  the  purpose  intended 
by  the  court,  rather  than  that  it  was  made  for  a  purpose  not 
contemplated  by  it.  Sager  Manufacturing  Co.  v.  Smith,  45 
App.  Div.  358 ;  94  St.  Eep.  849 ;  60  Supp.  849.  We  are  there- 
fore of  the  opinion  that  the  defendant  was  expressly  authorized 
*^o  make  the  purchase,  a!nd  that  the  Wilmot  &  Hobbs  Manufac- 
turing Company  knew  it  was  made  by  the  defendant  as  receiver, 
ind  not  individually,  and  with  this  knowledge  sold  and  deliv- 
:^red  the  merchandise  to  him,  and  drew  ihb  draft  in  question, 
intending  to  give  credit  to  the  receivership  alone.  If  We  are 
orrect  in  this  conclusioh,  then  it  necessarily  follows  that  the 
lefendant  did  not  personally  obligate  himself  to  pay  the  pur- 
chase price  or  the  draft.  Sager  Manufacturing  Co.  v.  Smith, 
t5  App.  Div.  858 ;  94  St.  Rep.  849 ;  60  Supp.  849 ;  Nason 
.\£anufacturing  Co.  v.  Garden,  62  App.  Div.  368 ;  99  St.  Eep. 
147 ;  65  Supp.  147 ;  High,  Rec  §  272 ;  Cook,  Corp.  878.  Man- 
ufacturing Co.  V.  Smith,  supra,  is  directly  in  point.  That  was 
:m  action  brought  against  this  same  defendant,  in  which  it  was 
^^ought  to  hold  him  personally  liable  for  merchandise  purchased 
under  facts  quite  similar  to  those  involved  in  the  action  before 
us.  There  the  court  held,  after  reviewing  many  authorities, 
that  if  a  receiver  authorized  to  continue  and  carry  on  the  busi- 
ness of  a  corporation,  and  to  purchase  supplies  and  materials 
for  that  purpose,  enters  into  a  contract  as  receiver  for  the  fur- 
nishing of  such  supplies,  and  discloses  the  capacity  in  which  he 
assumes  to  act,  he  will  incur  no  personal  liability ;  that  in  such 
case  the  vendor  has  a  cause  of  action  against  him  as  receiver 
only.  Under  this  authority,  as  well  as  the  others  cited,  we 
think  the  Judgment  appealed  from  is  right,  and  must  be  af- 
firmed, with  costs. 

AH  concur,  except  Van  Beunt^  P.  J.,  who  dissents. 
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CLEAN  ST.  RY.  CO.  v.  FAIRMCUNT  CONST.  CO. 

,  [55  App,  Div.  t$2;  101  8t,  Rep.  165;  67  8upp,  165.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    November  17, 

,  1900.) 

Skbvioe  of  Pbocess — Nonresident — Enticinq  into  State — Oppqbtukitt 

TO  Leave. 

The  president  of  a  f6reign  corporation  went  to  the  city  of  New  York  at 

the  invitation  of  a  creditor  of  the  corporation  to  confer  with  the  latter 

concerning  a  settlement  of  a  personal  matter  in  dispute..  .While  the 

Note. — Service  of  Process  bt  Artifice  on  Nonresident  of  Tebbitobial 

Jurisdiction  of  Court. 

a.  In  general. 

b.  When  presence  obtained  by  resort  to  orimindl  prooeedingi. 

0.  When  presence   obtained   by   misrepresentation  or  other  in- 

proper  means. 
<L  Extent  of  relief — Practice, 


a.  In  general. 

The  resort  to  any  subterfuge,  scheme,  enterprise,  pretense  or  design,  bj 
which  a  defendant  is  brought  into  this  state  for  the  purpose  of  arresting 
him,  must  fail,  unless  it  is  warranted  by  law,  and  the  question  is  not  de- 
pendent upon  the  honest  convictions  of  the  persons  engaged  in  the  project, 
but  upon  the  legality  of  the  act. 

Smith  V.  Meyeps,  1  T.  &  C.  665. 

The  word  invcis^le  in  connection  with  service  of  process  means  (o  indoM 
a  party  to  come  witliin  the  jurisdiction  of  the  court  by  some  scheme,  snb- 
terfii^^e,  fraud,  trick,  device  or  misrepresentation,  that  he  may  be  served 
with  process. 

Hifrp:ins  v.  Dcwoy.  :U  St.  Rep.  692;  13  Supp.  670. 

Service  of  prunes  i:j  always  proper  when  the  person  served  has  come  into 
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two  were  discusBing  the  matter  on  tlieir  first  meeting,  a  proc'e>is  server 
stepped  up  and  served  a  summons  on  such  president  in  the  creditor's 
action  on  the  claim  against  the  corporation.  Heldy  tliat,  even  if  the 
circumstances  did  not  indicate  that  the  creditor  had  fraudulently  en- 
ticed such  president  into  the  state  for  the  purpose  of  obtaining  service 
on  the  corporation,  the  service  should  be  set  aside,  as  the  creditor  was 
bound  to  give  such  president  a  reasonable  opportunity  to  leave  the 
state  after  the  termination  of  the  coYiference. 

Appeal  from  special  term,  Cattaraugus  county. 

Action  for  money  loaned  by  the  Olean  Street-Railway  Com- 
pany against  the  Fairmount  Construction  Company  and  others. 
From  an  order  denying  a  motion  to  set  aside  the  service  of  the 
summons  and  complaint,  defendant  appeals.     Reversed. 

Sbrvicb  of  Process  by  Artifice  on  Nonresident  of  Territorial 

Jurisdiction  of  Court,— continued. 

the  jurisdiction  voluntarily  and  without  any  artifice  or  inducement  on  the 
part  of  the  person  for  whom  the  service  is  made. 
Atlantic  &  P.  Tel.  Go.  v.  Baltimore  &  0.  R.  Co.,  46  Super.  377.         ' 

b.  When  presence  obtained  by  resort  to  criminal  proceedings. 

Service  of  an  order  of  arrest  in  a  civil  action  or  other  process  therein 
will  be  set  aside  if  made  upon  a  party  brought  within  the  jurisdiction  by 
requisition  on  a  criminal  charge,  at  the  instance  of  the  party  in  whose  be- 
lialf  the  service  was  made  and  with  his  design  to  thereby  effect  the  same. 

Lagrave's  Case,  14  Abb.  N.  8.  333    (note) 

And  this  rule  was  applied  where  the  service  of  progess  was  made  in  be- 
half of  certain  of  the  creditors  of  the  person  served,  who  combined  and  con- 
tributed with  other  creditors,  not  to  collect  their  claims,  but  for  the  pur- 
pose of  bringing  the  fugitive  to  justice  and  punishment,  and  a  requisition 
in  extradition  was  obtained  by  an  officer  employed  by  their  committee, 
which  criminal  proceedings  would  not  have  been  otherwise  instituted. 

Id. 

Where  a  person  is  unlawfully  arrested  on  an  alleged  criminal  cliarge 
eonunitted  without  the  jurisdiction  and  is  detained  under  such  arrest  for 
the  purpose  of  compelling  settlement  of  a  demand  claimed  to  have  been 
fraudulently  incurred  elsewhere,  and  such  purpose  proving  ineffectual,  an 
order  of  arrest  in  a  civil  action  is  obtained  and  he  is  arrested  under  it, 
there  is  a  clear  abuse  of  the  process  of  the  law,  and  the  order  of  arrest  will 
be  set  aaide. 

Benninghoff  v.  Oswell,  37  How.  Pr.  235. 
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Argued  before  Adams,  P.  J.,  and  McLennak,  Spkino,  Wil- 
liams, and  Lauohlin,  J  J. 

Wade  &  Stevenson  (A.  (7.  Wade,  counsel)  for  appellant 

Cary,  Rumsey  £  Hastings  {Allen  J.  HastingSj  counsel)  for 
respondent 

Adams,  P.  J.  The  defendant^  the  Fairmount  Construction 
,  Company,  is  a  foreign  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  New  Jersey.  At  the  times  herein- 
after mentioned  Clarence  P.  King  was  the  defendant's  presi- 
dent, and  resided  in  the  city  of  Philadelphia.  The  plaintiff  is 
a  domestic  corporation,  with  its  place  of  business  in  the  city  of 

Service  of  Frocbss  bt  Artiticb  on  Nonrebidbnt  of  Tebritobial 

JURIBDICTION  OF  CouBT,— coDtlnaed. 

"^■^^^^^""^^""^^^"^"^'^■^^^■^""'"•-"■^•^■^""■■^^■^~""^^^— ^""~"""^^^^— ^^^^"""^"^^^^^^^^^^^^^^"^^-^^^^ 

And  an  arrest  in  a  civil  action  will  be  set  aside  where  prior  thereto  the 
plaintifT's  clerk,  without  legal  grounds  therefor,  obtained  a  warrant  against 
the  defendant  in  Philadelphia  on  the  charge  that  he  was  a  fugitive  from 
justice,  and  the  defendant  to  avoid  "a  requisition  from  Albany^  and  pub- 
licity consented  to  go  with  the  clerk  to  New  York  where,  upon  his  arrival, 
the  service  of  the  first  mentioned  order  of  arrest  was  made. 

Smith  V.  Meyers,  I  T.  &  C.  665. 

C  led  iters  or  other  persons  who  were  not  connected  with  criminal  pro- 
ceedings by  which  a  person  was  brought  within  the  jurisdiction  may,  how- 
ever, cause  civil  process  to  be  served  upon  him  in  actions  in  which  they  are 
plaintiffs. 

Lagrave's  Case,  14  Abb.  N.  S.  333    (note) 

Adriance  v.  Lagrave,  69  N.  Y.  110;  Rev'g  1  Hun,  689. 

Bank  of  the  Metropolis  v.  White,  26  Misc.  504;  91  St.  Rep,  460;  67  Supp. 
400. 

Slade  V.  Joseph,  6  Daly,  187. 

Williams  v.  Bacon,  10  Wend.  636. 

And  the  tendency  of  some  of  the  cases  is  to  extend  this  rule  to  pewons 
who  took  part  in  the  institution  of  the  criminal  proceedings,  hut  without 
design  or  intent  to  thereby  effect  service  of  process  in  a  civil  action. 

Adriance  v.  La^'rave,  69  N.  Y.  110. 

Browning  v.  Abrams,  61  How.  Pr.  172. 

Thus  in  Browning  v.  Abrams,  just  cited,  it  was  held  that  where  »  a*" 


k 


NEW  YORK  ANNOTATED  CASES.  40t 

1900]  Olean  St  K.  Co.  v.  Fairmoant  Const.  Co. 

Olean,  Cattaraugus  county,  where  its  president,  Wilson  R. 
Page,  resides.  The  summons  herein  was  issued  and  the  com- 
plaint verified  by  Page  on  the  25th  day  of  May,  1900,  and  on 
the  29th  day  of  June  following  they  were  personally  served 
within  the  state  upon  John  Forbes,  the  appellant's  co-defendant. 
At  this  time  Clarence  P.  King  was  claiming  that  the  plaintiff 
herein  was  indebted  to  him  in  the  sum  of  $674.44  for  money 
loaned  to  the  plaintiff  on  the  2d  doy  of  December,  1897,  and  was 
corresponding  with  Page,  as  president  of  the  plaintiff,  with  a 
view  to  having  his  claim  adjusted  and  paid.  In  answer  to  a 
letter  demanding  payment,  Pag©  wrote  King  that,  if  he  would 
meet  him  in  New  York  in  the  latter  part  of  the  week  of  July 

SbBVIOB  of  PbOCBSS  BT  ABTITICB  ok    NONBBSIDBNT    of    TXBBrrOBIAL 

JuBiBDiCTiON  OF  CouBT, — Continued. 

fendant  was  extradited  from  another  state  on  an  indictment  for  grand 
larceny  and  was  tried  and  acquitted,  he  might  be  arrested  at  the  suit  of  the 
party  who  procured  the  indictment  and  extradition,  in  a  civil  action,  when 
there  was  no  evidence  of  any  bad  faith  in  causing  the  extradition,  the  same 
being  done  solely  for  criminal  punishment. 

The  court,  in  the  case  last  cited,  based  its  decision  <m  the  plaintiff's  in- 
tent in  the  institution  of  the  criminal  proceedings,  taking  the  position  that 
his  participation  therein  was  immaterial  if  characterized  by  good  faith. 

c.  When  presence  obtained  hy  miarepreaentation  or  other  improper  means. 

Where  the  defendant  was  induced  by  plaintiff's  agent  to  come  within  the 
jurisdiction  of  the  court,  ostensibly  for  a  certain  specified  purpose,  but  in 
reality  for  the  purpose,  on  the  part  of  the  plaintiff,  of  obtaining  an  adjust- 
ment of  a  controversy  between  plaintiff  and  a  third  person,  with  which  de- 
fendant was  connected,  but  failing  in  that  purpose,  the  plaintiff  caused  a 
bummons  to  be  served  on  him,  such  service  should  be  set  aside,  as  having 
been  made  by  artifice. 

Allen  V.  Wharton,  36  St.  Rep.  558;  13  Supp.  38;  20  Civ.  Pro.  121. 

Likewise,  service  of  a  summons  will  be  set  aside  which  was  made  upon 
the  defendant  when  he  came  within  the  jurisdiction  of  the  court  in  response 
to  a  letter  from  the  plaintiff's  clerk  that  he  would  meet  defendant  at  a 
specified  time  and  place  within  the  jurisdiction,  the  defendant  supposin 
that  the  writer  desired  a  business  interview. 

Wyckoff  V.  Packard,  20  Abb.  N.  C.  420. 

Service  of  summons  and  order  of  arrest  upon  a  nonresident  who  volun- 
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16,  1900,  he  thought  they  could  "come  to  some  conclusion."  To 
this  request  King  assented,  and  suggested  the  17th  day  of  July 
as  the  day  for  meeting,  whereupon  Page  again  wrote  King  that 
he  would  meet  him  at  the  Astor  House  at  12  o'clock  noon,  on 
Saturday,  July  21st  The  parties  met  at  the  time  and  place  last 
mentioned,  and  King  presented  his  claim,  which  Page  said  he 
could  not  settle  until  he  had  seen  a  former  treasurer  of  tha 
plaintiff ;  and  while  conversing  in  regard  to  the  matter  a  prooess 
server  walked  in,  and  served  the  summons  and  complaint  in 
this  action  upon  King,  and  thereupon  the  interview  b^^ween 
the  parties  terminated.  A  motion  was  thereafter  made  to  va- 
cate such  service  upon  the  ground  that  King  was  induced  by 

Skrvicb  or  Ppocbss  bt  Artifice  on  Nonrbrtdbnt  of  Tsrhttobial 

Jurisdiction  of  Court, —continaed. 

tarily  came  into  the  state  and  submitted  to  such  service  under  an  s£[ree- 
ment  that  the  case  should  be  tried  at  once,  should  be  set  aside,  where  the 
plaintiff  refused  to  proceed  with  the  trial  and  demanded  a  jury,  by  reason 
of  which  the  trial  was  postponed  to  a  time  at  which  defendant's  occupation 
rendered  it  impossible  for  him  to  attend. 
Graves  y.  Qraham,  19  Misc.  618;  78  St.  Rep.  416;  44  Supp.  415. 

And  the  appearance  by  the  defendant,  after  notice  of  plaintiff's  unwill- 
ingness to  proceed  with  the  trial  does  not  operate  as  a  waiver  of  the  agree- 
ment of  the  latter. 

Id. 

Service  of  summons  will  be  set  aside  when  made  upon  the  defendant 
while  in  the  state  solely  in  pursuance  of  a  letter  from  plaintiffs  to  attend 
to  business,  they  proposing  to  pay  his  expenses  "one  way"  and  saying  that 
the  business  concerned  them  both,  and  the  general  language  of  the  letter 
was  such  as  to  dispel  any  apprehension  defendant  might  have  of  being  sued. 

Dunham  y.  Cressy,  21  St.  Hep.  266;  4  Supp.  13. 

The  court  is  justified  in  setting  aside  the  service  of  an  order  of  arrest 
made  when  the  defendant,  a  resident  of  another  state,  was  in  New  York 
City  in  response  to  a  letter  from  the  plaintiffs  asking  him  to  call  upon 
them  before  attending  a  certain  meeting  of  creditors  in  which  aU  the  pa^ 
ties  were  interested,  although  the  defendant  did  not  arrive  in  New  York 
until  after  the  date  originally  fixed  for  the  meeting,  and  the  plaintiffs 
swear  that  they  had  no  intention  of  arresting  him  until  after  they  had  con- 
versed with  him,  when  they  found  his  statements  very  unsatisfactory. 

Higgins  v.  Dewey,  34  St.  Rep.  692;  13  Supp.  670. 
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some  scheme  or  device  to  come  within  the  jurisdiction  of  the 
courts  of  this  state  in  order  that  service  of  process  might  be  ob- 
tained upon  him;  and  it  must^  of  course,  be  conceded  that,  if 
the  truth  of  the  appellant's  contention  were  clearly  established, 
service  secured  by  such  means  should  not  be  permitted  to  stand ; 
for  the  court  will  not  sanction  any  attempt  by  fraud  or  misrep- 
resentation to  bring  a  party  within  its  jurisdiction.  Snelling 
V.  Watrous,  2  Paige,  Ch.  314;  Carpenter  v.  Spooner,  2  Sandf. 
717 ;  Metcalf  v.  Clark,  41  Barb.  46 ;  Beacom  v.  Eogers,  79  Hun, 
220;  61  St.  Kep.  364;  29  Supp.  607.  The  plaintiff's  presi- 
dent, however,  denies  that  he  invited  Mr.  King  to  come  to  the 
city  of  New  York  for  the  purpose  of  obtaining  service  upon 
him.  .  On  the  contrary,  he  declares  that  when  he  wrote  King 
suggesting  that  city  as  the  place   of  meeting  he  did  not  even 
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Service  of  a  Bummons  will  be  set  aside  where  the  same  was  made  upon  a 
nonresident  of  the  jurisdiction  whose  presence  therein  was  brought  about 
by  a  forged  telegram,  although  the  officer  making  the  service  had  no  knowl- 
edge of  such  telegram,  and  no  direct  connection  is  shown  between  it  and  the 
plaintiff,  but  the  evidence  shows  that  he  had  employed  the  officer  and  an 
agent  to  watch  for  the  defendant,  at  the  place  where  service  was  made,  on 
the  two  previous  days,  and  on  the  third,  the  date  of  service,  the  agent 
again  procured  his  attendance  there. 

Steiger  v.  Bonn,  69  How.  Pr.  496. 

The  mere  fact  that  the  person  employed  to  serve  process  upon  a  person 
from  without  the  jurisdiction  sought  an  interview  under  the  plea  of  other 
business  does  not  affect  the  validity  of  service  made  on  a  subsequent  occa- 
sion when  that  excuse  was  not  made. 

Atlantic  k  P.  Tel.  Co.  v.  Baltimore  &  O.  R.  Co.  46  Super.  377. 

Service  of  a  summons  and  complaint  and  order  of  arrest  is  properly  sus- 
tained where  the  same  was  made  upon  a  resident  of  Russia,  who  was  fleeing 
to  this  country  under  an  assumed  name  and  had  taken  a  steamboat  for 
Castle  Garden  where  he  must  land,  and  such  service  was  made  while  he 
was  upon  such  boat,  but  without  any  force  or  attempted  control  over  his 
movements. 

Ziporkes  v.  Chmelniker,  16  St.  Rep.  215. 

In  the  case  last  cited,  there  was  no  evidence  of  force  in  effecting  the 
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know  that  he  was  the  defendant's  president,  and  there  are  some 
circumstances  in  the  case  which,  to  some  extent,  give  color  to 
this  statement;  but,  on  the  other  hand,  it  is  a  somewhat  remark- 
able coincidence  that  the  process  server  should  have  appeared 
upon  the  scene  just  as  the  two  presidents  had  opened  negotia- 
tions for  a  settlement  of  the  demand  which  King  was  endeav- 
oring to  have  adjusted,  and  that,  as  soon  as  the  process  was 
about  to  be  served.  Page  announced  that  he  could  do  nothipg  in 
the  direction  of  settlement  until  he  had  seen  a  former  treasurer 
of  the  plaintiff.  Assuming,  however,  that  the  coincidence  to 
which  we  have  referred  was  purely  accidental,  and  not  the  re- 
sult of  any  trick  or  device,  as  perhaps  we  ought,  in  view  of  the 

Sbbticx  of  Pbgcess  bt  Artifiob  on  Nonrbsident  of  Tbrbitobial 

JuBiBDicnoN  OF  CouBT,— Continued. 

ftervice,  but  the  court  intimated  that  if  the  defendant  had  been  compelled 
to  come  into  the  jurisdiction  of  the  court  by  force  or  duress  the  serrice 
should  be  set  aside. 

A  defendant  wiU  be  discharged  from  arrest  where  a  deputy  sheriff  went 
to  the  former's  home,  without  the  jurisdiction,  and  represented  that 
process  was  issued  against  his  son,  and  that  he  would  be  needed  at  a  speci- 
fied place  to  aid  him,  relying  on  which  defendant  left  home  the  next  morn- 
ing for  the  place, mentioned,  upon  his  arrival  at  which,  he  found  that  his 
son  was  not  under  arrest,  and  he  himself  was  arrested. 

Goupil  V.  Simonson,  3  Abb.  Pr.  474. 

Service  of  summons  upon  a  nonresident  of  the  jurisdiction  will  be  va- 
cated, where  the  plaintiff  procured  a  person  to  write  to  him  to  call  on  the 
next  day,  and  the  writer  made  the  service  upon  defendant's  arrival  within 
the  jurisdiction  when  about  to  comply  with  such  request.    . 

Carpenter  v.  Spooner,  2  Code  R«  140. 

Where  a  person  residing  in  Canada  and  engaged  in  prosecuting  the  claim 
of  a  resident  of  this  state  against  parties  residing  in  Canada,  sent  word  to 
the  latter  to  meet  him  at  his  store,  situate  in  Canada  a  few  rods  from  the 
boundary,  for  the  purpose  of  settling  up  the  matter,  in  response  to  which 
the  defendants  went  to  the  store  mentioned,  and  on  their  arrival  he  induced 
one  of  tbcm  to  hitch  his  horse  under  a  certain  shed  near  by  and  located 
in  this  state,  whereupon  a  person,  who  was  in  the  employ  of  the  first  men- 
tioned por»on  served  a  summons  upon  him,  it  was  held  proper  to  set  aside 
tlir  service  of  the  summons. 

Metcalf  V.  Clark,  41  Barb.  46. 
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decision  of  the  special  term,  the  fact  remains  that  the  defend- 
ant's president  was  induced  to  come  within  the  jurisdiction  of 
the  court  at  the  suggestion  of  the  plaintiff's  president,  and  for 
the  express  purpose  of  adjusting  a  claim  against  the  plaintiff, 
which  he  had  been  assured  by  Page  would  probably  then  be  ad- 
justed. In  these  circumstances  we  think  that  good  faith  and  a 
due  regard  for  the  proprieties  of  the  case  required  of  the  plain- 
tiff that,  when  the  negotiations  for  a  settlement  of  the  matter 
which  brought  them  together  terminated,  a  reasoijable  oppor- 
tunity should  have  been  afforded  the  defendant's  president  to 
leave  the  city  and  state  before  any  attempt  was  made  to  serve 
a  summons  upon  him ;  and,  inasmuch  as  this  was  not  done,  the 
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The  court  will  discharge  a  defendant  arrested  upon  an  attachment,  where 
the  plaintiff,  not  being  abole  to  obtain  service  thereof,  obtained  an  order  for 
the  personal  examination  of  defendant  in  the  latter's  application  for  his 
discharge  under  the  insolvent  act,  for  the  sole  purpose  of  procuring  such 
service  which  was  effected  after  his  examination  was  closed  and  as  he  was 
leaving  the  office  where  it  was  held. 

Snelling  v.  Watrous,  2  Paige,  314. 

Likewise,  service  of  summons  will  be  set  aside,  where  one  of  the  plnin- 
tiffs  wrote  to  defendant,  who  resided  in  Connecticut,  to  come  to  New  Yorjc 
city  to  settle  the  claim  in  dispute,  which  he  subsequently  did,  but  after  an 
unsuccessful  negotiation  with  plaintiffs'  clerk,  the  latter  served  him  with 
the  summons  in  which  he  had  just  previously  filled  in  defendant's  name 
and  which  he  took  from  a  supply  thereof  constantly  kept  on  hand,  notwith- 
standing  plaintiffs  make  affidavit  that  the  letter  was  written  and  the  inter- 
view sought  for  the  purpose  of  settlement  merely.  i 

Baker  v.  Wales,  14  Abb.  Pr.  N.  S.  331. 

d.  Ewtent  of  relief — Practice. 

It  is  proper  to  set  aside  the  senice  of  process  made  where  the  party  was 
enticed  within  the  territorial  jurisdiction  of  the  court  for  that  purpose,  but 
the  process  itself  should  not  be  vacated  on  that  account. 

Beacom  v.  Rogers,  79  Hun,  220;  61  St.  Rep.  364;  29  Supp.  607. 

Higgins  V.  Dewey,  34  St.  Rep.  692;  13  Supp.  670;  Aff'd  39  St.  Rep.  94; 
14  Supp.  894;  27  Abb.  N.  G.  81. 

Metcalf  y.  Clark,  41  Barb.  45. 
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plaintiff  ought  not  to  be  permitted  to  take  advantage  of  a  course 
of  conduct  which,  if  not  amounting  to  actual  fraud  and  deceit, 
was  certainly  equivalent  thereto,  for  it  involved  a  breach  of  the 
confidence  which  King  had  reposed  in  the  bona  fides  of  the 
invitation  of  the  plaintiff's  president  to  place  himself  within  the 
jurisdiction  of  the  court  Allen  v.  Wharton  (Sup.)  36  St.  Eep. 
'  558;  13  Supp.  38;  20  Civ.  Pro.  121;  Higgins  v.  Dewey  (Citr 
Ct.  N.  Y.)  34  St  Rep.  692;  13  Supp.  570.  The  order  ap- 
pealed from  should  therefore  be  reversed,  and  the  motion  to 
vacate  the  service  of  the  summons  and  complaint  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion to  vacate  service  of  the  summons  and  complaint  granted, 
with  $10  costs.  All  concur;  Williams  and  Laughlin,  JJ.,  in 
result 
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Thus,  where  an  order  of  arrest  was  regularly  obtained  upon  sufficient  pa- 
pers, the  fact  that  its  service  was  set  aside  because  made  through  fraud  or 
artifice,  is  not  ground  for  the  vacation  of  the  order  itself. 

Higgins  V.  Dewey,  34  St  Rep.  692;  13  Supp.  670;  Aff'd  39  St  Bep.  94; 
14  Supp.  894;  27  Abb.  N.  C.  81. 

So,  where  a  summons  was  regularly  issued  and  an  order  of  arrest  granted 
in  the  action  upon  sufficient  papers,  it  is  not  proper  for  the  court,  in  set- 
ting aside  service  of  such  summons  and  the  complaint  and  order  of  arrest, 
to  dismiss  the  action  with  costs. 

Beacom  v.  Sogers,  79  Hun,  220;  61  St.  Rep.  364;  29  Supp.  507. 

In  Metcalf  v.  Clark,  41  Barb.  45,  the  court  held  that  it  was  not  proper  to 
set  aside  the  summons  because  served  by  means  of  fraud,  but  an  order 
should  be  made  merely  setting  aside  the  service  thereof. 

A  person,  upon  whom  an  order  of  arrest  in  a  civil  action  waa  served 
when  his  presence  within  the  jurisdiction  was  brought  about  by  artifice  or 
fraud,  may  resort  to  habeas  corpus  proceedings  for  his  release  from  ens- 
tody. 

Lagrave's  Case,  14  Abb.  N.  8.  333    (note) 
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HOIDEN  V.  METROPOLITAN  LITE  INS.  00. 

[les  N.  Y.  IS;  58  y.  B.  77i.] 

{Oovrt  of  AppeaU,    November  Vt,  1900.) 

WiTinEssKS — ^Testocont    of    Phtsioian — ^Waives  of  Pbiyiojab— Iksub- 

ANOE. 

Code  Civ.  Pro.  {§  834,  836,  as  amended  ini  1891,  provides  that  information 
acquired  by  a  physician  while  attending  a 'patient  in  his  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  such  capac- 
ity, shall  not  be  disclosed  unless  the  privilege  is  expressly  waived  by 
the  personal  representatives  of  the  deceased  patient  on  the  trial  where 
the  evidence  is  offered.  Ueld^  that  a  written  stipulation  by  an  appli- 
cant contained  in  his  application  for  insurance  waving  the  benefit  of 
such  section  is  insufficient,  in  an  action  by  his  legal  representtives  for 
the  insurance,  to  justify  the  admission  of  testimony  by  a  physician, 
who  attended  the  applicant  professionally,  as  to  his  physicial  condi- 
tion, to  sustain  an  alleged  breach  of  warranty  by  the  applicant  in  rep- 
resentations a«  to  his  previous  health.* 

Appeal  from  supreme  court,  appellate  diviflion,  third  depart- 
ment. 

Action  by  Mary  0.  Holden  against  the  Metropolitan  life  In- 
surance Company.     From  an  order  of  the  appellate  diyision, 

*For  note  on  "Waiver  of  Privilege  of  Oommmiication*  to  Attorney  or 
Physician,  see  7  Ann.  Cas.  343-356. 

The  secrecy  of  information  acquired  by  a  pliysician  is  further  seeared  1^ 
a  recent  decision  of  the  court  of  appeals  (Davis  v.  Supreme  Lodge  Knights 
of  Honor,  166  N.  Y.  159;  58  N.  £.  801)  in  which  it  was  held  that  the  pro- 
visions of  the  charter  of  the  city  of  New  York  (Laws  of  1897,  chap.  378,  8 
1172)  to  the  effect  that  the  archives  of  the  board  of  health  shaU  be  pr^ 
sumptive  evidence,  are  not  sufficient  to  remove  the  seal  imposed  ^7  8  B34 
of  the  Code  of  Civil  Procedure  on  a  physician's  certificate  which  had  bft- 
come  part  of  such  archives. 

See  too,  Henneay  v.  Kelly,  65  App.  Div.  449;  100  St.  Rep.  874;  66  Supp. 
874. 
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and  from  a  judgment  thereon  (11  App.  Div.  426;  76  St.  Hep. 
310;  42  Supp.  810)  affirming  the  judgment  of  the  trial  oourt, 
which  directed  a  verdict  in  favor  of  defendant  dismissing  the 
complaint,  plaintiff  appeals.     Reversed, 

The  action  was  upon  a  policy  of  insurance  issued  by  the  de- 
fendant upon  the  life  of  Charles  K.  Harris,  payable  to  his  l^al 
representatives.  The  plaintiff  claims  $2,500,  the  amount  of 
such  policy  under  and  by  virtue  of  two  assignments  to  her,  one 
of  $2,000,  and  the  other  of •$600. 

Argued^  before  Pabkeb^  CL  J.,  Gsay^  Babixbtt^  Mabtin^ 
Vann,  Cullen  and  Wbenke,  JJ. 

Edgar  T.  BracTeett,  for  appellant 

John  De  Witt  Peltz,  for  respondent 

Mabtin^  J.  The  defense  interposed  was  a  breach  of  war- 
ranty by  the  insured,  in  that  the  representations  contained  in 
his  application  to  the  effect  that  no  brother  of  his  had  ever  had 
consumption,  and  that  the  insured  had  never  had  bronchitis  or 
dyspepsia,  or  been  attended  by  any  physician  therefor,  were 
false  and  untrue.  On  the  trial  the  defendant  called  as  a  wit- 
ness James  T.  Sweetm'an,  who  was  a  practicing  physician,  and 
acquainted  with  the  insured  in  his  lifetime.  He  testified  fJiat 
he  was  one  of  the  attending  physicians  during  the  last  ilbess 
of  the  insured ;  that  he  knew  him  a  little  over  two  years  before 
his  death ;  and  that  he  attended  him  professionally  previous  to 
his  last  illness,  to  the  best  of  his  knowledge,  in  January  and  in 
April,  1893.  The  defendant  then  asked  the  witness  the  follow- 
ing question:  "What  was  his  physical  condition  in  January, 
1893,  and  April,  1893,  when  you  attended  him  V  To  this  the 
plaintiff  objected,  upon  the  ground  that  it  called  for  a  confiden- 
tial communication,  which  the  physician  could  not  disclose,  was 
within  the  inhibition  of  section  834  of  the  Code  of  Civil  Pro- 
cedure, and  improper  and  immaterial.     The  plaintiff's  counsel 
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then  stated  that  on  behalf  of  the  personal  representatives  of  the 
decedent  he  claimed  the  privilege  given  by  section  834  of  the 
Code  of  Civil  Procedure,  and  expressly  refused  to  waive  the 
provisions  thereof.  The  court  overruled  the  plaintiff's  objec- 
tions upon  the  ground  that  an  express  waiver  of  the  provisions 
of  section  834  was  contained  in  the  application  for  the  policy, 
and  that  such  waiver  was  effective  and  binding  upon  the  plain- 
tiff and  the  personal  representatives  of  the  decedent  To  this 
ruling  the  plaintiff  excepted.  The  witness  answered  that  the 
decedent  was  suffering  from  acute  bronchitis  when  he  saw  him 
in  January,  1893,  and  that  it  was  commonly  called  a  very  acute 
and  very  severe  case.  The  witness  was  then  aaked  if  he  pre- 
scribed for  Mr.  Harris  in  April,  1893,  and  for  what  disease. 
This  was  objected  to  as  immaterial,  and  calling  for  a  confiden- 
tial communication,  improper  and  not  tending  to  show  a  violar 
tion  of  any  of  the  warranties  in  the  application  or  policy.  This 
objection  was  overruled,  and  the  plaintiff  excepted.  The  wit- 
ness then  testified :  "Harris  came  to  me  in  April,  1893,  and  re- 
quired my  services,  and  I  prescribed  for  him  for  dyspepsia." 
Under  the  same  objections  and  ruling,  the  witness  was  also  per- 
mitted to  testify  that  he  attended  the  insured  during  his  last 
illness,  and  that  he  was  suffering  from  phthisis  or  consumption. 
This  answer  was  permitted  after  the  witness  had  testified  that 
whatever  knowledge  he  obtained  was  necessary  for  him  to  pre- 
scribe for  the  patient. 

Section  834  of  the  Code  of  Civil  Procedure  provides:  "A 
person,  duly  authorized  to  practice  physic  or  surgery,  shall  not 
be  allowed  to  disclose  any  information  which  he  acquired  in  at- 
tending a  patient,  in  a  professional  capacity,  and  which  was 
necessary  to  enable  him  to  act  in  that  capacity."  That  the  evi- 
dence of  Dr.  Sweetman,  which  was  admitted  under  the  objection 
and  exception  of  the  plaintiff,  was  plainly  within  the  inhibition 
of  section  834,  is  not  and  cannot  be  successfully  denied.  But 
the  defendant  insists,  as  the  courts  below  have  held,  that  the 
pro\asions  of  section  836  of  the  code  permitted  the  decedent  to 
waive  that  privilege,  and  that  it  was  expressly  waived  in  the 
application  signed  oy  him.     There   is   no   claim  of  any  other 
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waiver.  Section  836,  as  it  stood  anterior  to  1891,  provided: 
*'The  last  three  sections  apply  to  every  examination  of  a  person 
as  a  witness,  unless  the  provisions  thereof  are  expressly  waived 
by  the  person  confessing,  the  patient  or  the  client,"  If,  at  the 
time  this  application  was  made,  and  when  the  case  was  tried, 
this  section  had  not  been  amended,  there  would  be  no  doubt  as 
to  the  sufficiency  and  eflFect  of  this  waiver.  Foley  v.  Eoyal 
Arcanum,  151  N.  Y.  196 ;  45  N.  E.  456.  But,  in  1891,  section 
836  was  amended  to  read  as  follows:  "The  last  three  sections 
apply  to  any  examination  of  a  person  as  a  witness  unless  the 
provisions  thereof  are  expressly  waived  upon  the  trial  or  ex- 
amination by  the  person  confessing,  the  patient  or  the  client 
But  a  physician  or  surgeon  may  upon  a  trial  or  examination 
disclose  any  information  as  to  the  mental  or  physical  condition 
of  a  patient  who  is  deceased,  which  he  acquired  in  attending 
such  patient  professionally,  except  confidential  communications 
and  such  facts  as  would  tend  to  disgrace  the  memory  of  the 
patient,  when  the  provisions  of  section  eight  hundred  and  thirty- 
four  have  been  expressly  waived  on  such  trial  or  examination 
by  the  personal  representatives  of  the  deceased  patient,  or  if 
the  validity  of  the  last  will  and  testament  of  such  deceased  pa- 
tient is  in  question,  by  the  executor  or  executors  named  in  said 
will."  It  is  obvious  that  the  amendment  of  section  836  has 
\ery  essentially  changed  its  effect  and  operation  as  applicable 
to  the  question  under  consideration.  While  under  that  section, 
bof9re  its  amendment,  the  provisions  relating  to  a  waiver  were 
general,  and  the  only  requirement  was  that  it  should  be  an  ex- 
press waiver,  without  regard  to  time  or  place,  still  that  was 
changed  by  the  amendment  of  1891.  While  this  section  was 
further  amended  in  1893,  yet  that  amendment  in  no  way  affects 
the  question  before  us,  and  it  is  not  referred  to  in  detail,  as  a 
consideration  of  its  added  provisions  would  lead  to  confusion, 
rather  than  clearness,  in  stating  and  deciding  the  only  question 
involved.  The  statute  as  it  now  stands,  in  positive  and  express 
terms,  requires  the  waiver  to  be  made  upon  or  at  the  time  of  the 
trial  or  examination.  Under  the  statute  as  amended,  no  one 
excopt  the  personal  representatives  of  the  deceased  patient  can 
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waive  the  provisions  of  section  834,  and  it  can  be  waived  by 
them  only  upon  the  trial  or  examination  where  the  evidence  is 
oflFered  or  received.  The  apparent  purpose  of  that  amendment 
was  to  protect  parties,  their  representatives  and  successors, 
from  waivers  which  should  be  inadvertently  or  improperly  ob- 
tained previous  to  the  trial  of  an  action  or  examination  of  the 
witness.  That  in  many  cases  injustice  had  resulted  from  such 
waivers  having  been  previously  obtained  by  a  spe«ies  of  fraud 
or  duress  was  doubtless  the  reason  which  induced  the  legislature 
to  adopt  this  amendment,  requiring  the  waiver  to  be  made  in 
the  presence  and  under  the  supervision  of  the  court  before  which 
the  trial  or  examination  was  had.  Whatever  the  purpose  may 
have  been,  the  plain  effect  of  this  statute  was  to  limit  as  to  the 
time  and  place  when  and  where  such  waiver  should  be  jnside  to 
be  effective  in  exempting  the  testimony  of  such  a  witness  from 
the  inhibition  of  section  884.  The  waiver  relied  upon  by  the 
defendant  was  made  in  1893,  while  the  statute,  as  amended,  was 
in  full  force  and  effect  Hence  it  is  obvious  that  the  waiver 
in  the  application  was  insufficient^  under  the  statute  as  it  then 
stood,  to  justify  the  admission  of  the  evidence  of  Dr.  Sweetman, 
and  the  court  erred  in  overruling  the  plaintiff's  objections  and 
admitting  that  proof.  These  rulings  were  clearly  erroneous, 
and  constituted  substantial  errors,  for  which  the  judgment  here- 
in must  be  reversed.  Several  other  interesting  questions  were 
discussed  upon  the  argument  and  in  the  briefs  of  counsel,  but, 
as  the  judgment  must  be  reversed  for  the  reasons  already  stated, 
we  regard  it  as  unnecessary  to  consider  them,  as  they  may  be 
avoided  upon  a  retrial  of  the  case.  The  judgment  and  ordex 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  eventl 
All  concur. 

N.  T.  A.  a  87  ^ 
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SEABOARD  REALTY  CO.  t.  FULLER 

[53  JfTfae.  109;  101  8t.  Bep.  US;  87  Bupp.  146.} 
{Buprewie  Oowrt,  AppeUaie  Term,    November  H,  1900.) 

1.  LunxLOBD  Am  Tehart — ^EvionoN — ^Aors  ov  Otheb  Teitaiits. 

An  erictioii  from  leased  premises  cannot  be  predicated  on  the  fact  that 
the  tenant's  rest  was  disturbed  bj  the  noise  of  children  in  another 
apartment  of  the  saoM  building. 

2.  Sakb — WJkXvwsL  or  Tcnajvt. 

Where  a  tenant  remains  in  the  rented  premises  for  several  months  after 
and  during  the  continuance  of  an  annoyance  complained  of,  his  reten- 
tion  of  the  premises  is  a  conftrmatioii  of  the  tenancy,  and  an  election 
by  him  to  perform  the  lease. 

Note. — Construcjtivk  ETionoir. 

a.  Under  the  common  law.  , 

1.  In  general, 

2.  Particular  %netanoe9* 

3.  Availability. 

b.  Under  the  statute. 

1.  The  statute. 

2.  When  statute  applicable. 

8.  Inconsistent  agreement  in  Isase. 

4.  Necessity  of  surrender  by  teiMmt. 

5.  Removal  after  fire. 


a.  Under  the  common  low. 
1.  In  general, 

GonstmetlTe  eriction  comprises  such  acts  on  the  part  of  the  landlord 
or  of  those  persons  subject  to  his  control,  as  make  the  occupancy  so  un- 
comfortable that  the  tenant  is  justified  in  removing  therefrom. 

Majestic  Hotel  Co.  ▼.  Eyre,  53  App.  Div.  273;  99  St.  Rep.  746;  65  Supp. 
745. 

In  other  words,  eviction  "is  constructive,  when,  although  there  has  been 
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Appeal  from  municipal  court,  borough  of  Manhattan,  third 
district 

Action  by  the  Seaboard  Realty  Company  against  Bayard  C. 
Fuller.  From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.    Reversed. 

Argued  before  Seskman^  P.  J.,  and  Giegkbbich  and  O'Gos- 

liAJSf,  J  J. 

Hardy  (6  SheUabarger  (Joseph  M.  Shellabarger,  counsel)  for 
appellant. 

William  F.  S.  Hart,  for  respondent. 

O'QoRMAN^  J.  The  defense  of  constructive  eviction  is  abso- 
lutely without  evidence  to  support  it.     A  tenant  in  an  apart- 

CoNSTRXJcnvB  BvionoN, — continued. 

no  actual  expulsion  of  the  tenant,  the  landlord  has  committed  or  suf- 
fered to  be  committed  acts  which  make  it  necessaiy  for  the  tenant  to 
remove,  and  this  result  is  considered  equivalent  to  an  actual  expulsion 
of  the  tenant." 

McAdam  on  Landlord  and  Tenant  (3d  ed.)  vol.  II.,  §  406. 

Ordinary  inconyeniences  suffered  by  a  tenant,  by  reason  of  acts  of  th<i 
landlord  or  those  under  his  supervision  or  control,  are  not  sufficient  to 
warrant  a  claim  of  constructive  eviction. 

Humes  v.  Gardner,  22  Misc.  333;  83  St.  Rep.  147;  49  Supp.  147. 

Removal  by  reason  of  substantial  defects  is  justified  if,  after  notice 
thereof  the  landlord  does  not  proceed  to  remedy  them  with  proper  dili- 
gence, but  if  he  promptly  undertakes  the  repairs,  he  should  be  given 
a  reasonable  time  in  which  to  finish  them. 

O'Gorman  v.  Harby,  18  Misc.  228;  75  St.  Rep.  Bll;  41  Supp.  521. 

The  making  of  repairs  upon  a  house  does  not  constitute  an  eviction  of 
the  tenant  thereof,  where  the  same  are  made  with  his  consent. 

Ludington  v.  Seaton,  32  Misc.  736;    100  St.  Rep.  497,   66  Supp.  497. 

2.  Pariioular  instances. 
Constructive  eviction  is  not  established  by  showing  that  gas  in  the  main 
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ment  house  is  not  at  liberty  to  abandon  his  apartment  and  can- 
cel his  liability  under  a  lease  beoAuse  his  nervous  sensibilititi 
may  be  excited,  or  his  rest  disturbed,  by  the  noise  and  prattle 
of  children  in  another  apartment  in  the  same  building.  Leases 
would  not  be  worth  the  paper  upon  which  they  are  written  if  the 
engagements  of  parties  could  be  set  at  naught  upon  such  slight 
and  trivial  pretexts.  To  constitute  a  constructive  eviction, 
there  must  be  an  intentional  and  injurious  interference  by  the 
landlord,  which  deprives  a  tenant  of  the  beneficial  enjoyment 
of  the  demised  premises,  or  materially  impairs  such  beneficial 
enjoyment.  An  eviction  depends  upon  the  materiality  of  the 
deprivation.  If  trifling,  and  producing  no  substantial  discom- 
fort or  serious  inconvenience,  it  will  be  disregarded,  and  will 
not  afford  cause  for  the  termination  of  the  relation  of  landlord 

CoNSTRucTiVB  EVICTION, — oontinued. 

hall  of  an  apartment  house  was  not  lighted  as  early  as  it  should  ha^e 
been;  that  at  times  the  front  door  bell  was  not  answered;  that  three  times 
within  two  weeks  a  pump  broke  down  and  on  one  occasion  cut  off  Uie  water 
supply  for  one  hour  and  one  half;  that  the  bacl(  stairs  were  frequently 
not  lighted;  that  an  important  package  was  not  delivered  through  fault 
of  the  janitor,  that  on  several  occasions  the  latter  compelled  the  milk- 
man to  leave  milk  outside  the  premises;  and  that  coal  was  sent  up  hf 
a  dumb-waiter  at  inconvenient  times. 
Humes  v.  Gardner,  22  Misc.  333;  83  St.  Rep.  147;  49  Supp.  147. 

The  fact  that  the  sound  of  the  operation  of  a  properly  constructed  pomp 
in  an  apartment  house  is  audible  in  the  apartment  directly  abo?6  ean* 
not  be  made  a  basis  for  a  claim  of  constructive  eviction. 

McLaughlin  v.  Bohm,  20  Misc.  33S;  79  St.  Rep.  745;  46  Supp.  74ft. 

It  is  a  question  for  the  jury  to  determine  whether  the  noise  of  a  pomp 
used  by  the  lessor  and  located  directly  under  demised  apartments,  which 
when  operated  causes  a  vibration  and  makes  a  thumping,  disagreeabh 
noise,  audible  all  over  the  building  and  continuing  for  several  hours  each 
day,  IB  a  nuisance,  which  interferes  with  the  lessee's  use  of  the  premises 
to  such  an  extent  as  to  exonerate  him  from  the  payment  of  rent. 

Coope  V.  KoUstade,  33  Misc.  113;  101  St.  Rep.  181;  67  Supp.  181. 

Constructive  eviction  does  not  result  by  reason  of  the  entire  failure  of 
the  water  supply  of  premises  at  a  seashore  resort  for  three  days,  where 
the  landlord  made  no  representations  to  his  tenant  in  regard  to  the  oondi* 
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and  tenant.  11  Am.  &  Eng,  Enc.  Law  (2d  ed.)  478.  The  tes- 
timony offered  by  tlie  defendant  tended  to  show  that  he  and  his 
invalid  sister  were  occasionally  annoyed  by  two  children  on  the 
floor  above^  who  were  accustomed  to  play  with  blocks  and  other 
toys.  One  of  these  children  was  11  months  old,  and  the  other 
5  years.  The  defense  must  set  great  reliance  upon  human 
credulity  to  hope  that  such  incidents  would  be  held  to  constitute 
a  serious  interference  with  the  beneficial  use  and  enjoyment  of 
an  apartment  Kot  only  do  the  facts  entirely  fail  to  establish 
a  deprivation  of  defendant's  use  and  enjoyment  of  the  demised 
premises,  but  other  indispensably  necessary  elements  of  a  con- 
structive eviction  are  lacking.  An  eviction  cannot  be  predicat- 
ed of  acts  or  conduct,  however  wrongful  or  distressing,  unless 

CoNBTRuonvE  EVICTION, — oontinued. 

tion  of  the  premises;  the  entire  water  supply  was  at  times  inadequate,  and 
such  entire  failure  was  produced  by  causes  over  which  the  landlord  had 
no  control. 

Stein  V.  Rice,  23  Misc.  348;  85  St.  Rep.  320;  61  Supp.  320. 

A  tenant  is  justified  in  removing  in  January  from  an  apartment  which 
was  to  be  heated  by  the  landlord,  where  it  was  very  cold  during  the  preced- 
ing month  and  the  same  conditions  continued  during  the  remainder  of  such 
tenant's  occupancy,  and  he  was  not  bound  to  attempt  to  heat  his  prem- 
ises by  the  use  of  lamps  and  gas  logs,  and  to  continue  his  occupancy  un- 
til the  defect  was  remedied,  particularly  where  it  appears  that  no  substan- 
tial improvement  was  made  in  the  heating  until  the  fore  part  of  February. 

(VGorman  v.  Harby,  18  Misc.  228;  75  St.  Rep.  911;  41  Supp.  521. 

Removal  is  justified  on  the  ground  of  eviction,  where  the  tenant  rented 
two  offices  which  communicated  with  each  other  by  a  door  between  them 
and  each  of  which  had  a  door  opening  into  the  hallway,  one  being  used 
as  a  private  office,  and  subsequently  to  accommodate  another  tenant,  the 
hallway  was  pai*titioned  ofiT  so  as  to  prevent  the  use  of  the  door  from  the 
private  office. 

Hamilton  v.  Oraybill,  19  Misc.  521;  77  St.  Rep.  1079;  43  Supp.  1079; 
26  av.  Pro.  184. 

Constructive  eviction  cannot  be  claimed  by  a  tenant  of  apartments  in 
a  hotel,  on  account  of  an  outbreak  of  scarlet  fever  in  the  hotel,  where  the 
TOluntarily  vacated  his  apartments  through  fear  of  contagion  to  himself  ' 
and  family,  and  it  appears  that  as  soon  as  the  disease  was  discovered,  tb^ 
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oommittedy  enoouraged^  or  oonnived  at  by  the  landlord.  He  is 
not  responsible  for  the  conduct  of  other  tenants  acting  within 
their  rights  in  their  own  apartments.  If  defendant's  grievance 
was  a  substantial  one,  he  could  secure  redress^  not  against  his 
landlord,  but  against  the  offending  tenant  in  the  premises  abo^e. 
In  an  apartment  house,  where  there  are  numerous  tenants  (in 
the  building  in  question  there  were  12),  a  distinction  exists  be- 
tween acts  done  in  the  apartments  of  the  tenants  and  those  com' 
mitted  in  the  halls  or  other  parts  of  the  building  over  which  the 
oMmer  retains  control.  As  to  the  former,  the  individual  tenants 
are  responsible  for  their  use  thereof,  and  as  to  the  latter  the 
owner  must  answer  for  the  manner  of  their  use  to  his  tenants. 
The  acts  urged  by  the  defendant  in  justification  of  his  abandon- 
ment of  the  demised  premises  occurred  within  the  apartment  of 

CoKSTBucTiTs  EviCTioir, — oontinued. 

owner  of  the  hotel  adopted  the  usual  precautions  to  prevent  its  spread- 
ing. 

Majestic  Hotel  Co.  y.  Eyre,  63  App.  Div.  273;  99  St.  Rep.  745;  65  Supp. 
745. 

In  the  case  last  cited  the  court  said  that  there  may  be  instances  where 
a  tenant  is  justified  in  abandoning  apartments  in  a  building  hy  reason  of 
the  outbreak  of  a  contagious  disease,  as  where  the  landlord  neglects  to 
take  precautions  to  prevent  its  spreading. 

Constructive  eviction  from  an  apartment  is  not  established  by  showing 
a  deterioration  in  the  management  and  purveyance  of  a  restaurant  carried 
on  by  the  landlord  on  the  lower  floor  of  the  premises,  where  no  mention  of 
of  the  restaurant  was  made  in  the  lease,  although  it  contained  a  restric- 
tion against  cooking,  as  such  restaurant  cannot  be  deemed  an  appurte- 
nance to  the  premises  so  leased. 

Gale  V.  Ueckman,  16  Misc.  376;  74  St.  Rep.  381;  38  Supp.  85. 

It  is  sufficient  to  constitute  an  eviction  where  the  landlord  has  frequent- 
ly been  discourteous  and  made  unreasonable  demands  of  the  tenant,  so 
that  the  occupation  became  undesirable,  if  not  embarrassing,  and  such  im- 
proper conduct  ended  in  a  violent  assault  upon  the  tenant  and  a  declaration 
that  he  must  go. 

Wyse  V.  Russell,  16  Misc.  53;  73  St.  Rep.  264;  37  Supp.  683. 

Where  pienii'-os  are  rented  with  knowledge  by  the  landlord  that  the 
tenant  intemls  thorn  for  roomers,  the  wrongful  refusal  of  the  former  to  al- 
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another  tenant,  and  the  liability  therefor  cannot  be  visited  upon 
the  plaintiff.  Majestic  Hotel  Co.  v.  Eyre,  53  App.  Div.  273 ; 
99  St  Rep.  745 ;  65  Supp.  745 ;  Tallman  v.  Murphy,  120  N. 
Y.  846 ;  24  N.  E.  716.  But  the  defense  is  not  without  other 
infirmities.  Where  the  right  to  abandon  premises  exists,  the 
tenant  must  remove  with  reasonable  promptitude  after  the  cir- 
cumstances creating  the  eviction  arise ;  and,  if  he  fails  to  do  so, 
his  right  to  repudiate  the  hiring  is  lost.  Copeland  v.  Luttgen, 
17  Misc.  604,  605 ;  75  St  Rep.  53 ;  40  Supp.  653.  In  the  case 
before  us  the  defendant  went  into  occupancy  of  the  apartment 
in  September,  1899.  He  testified  that  the  annoyance  com- 
plained of  began  in  November,  1899,  and  continued  from  time 
to  time  until  the  latter  part  of  April,  1900,  when  he  removed 

Ck>A'6TBUCTivK  EvLCTiON, — continued. 

low  the  tenant  to  collect  rent  from  his  sub-tenantB  amounts  to  an  eviction 
and  entitles  the  tenant  to  surrender  poseeseion  and  to  terminate  his  lia- 
bility under  the  lease. 

Burhans  ▼.  Monier,  38  App.  Div.  466;  90  St.  Rep.  632;  56  Supp.  632. 

It  constitutes  a  constructiye  eviction,  where  a  landlord  having  control 
of  the  main  drains  of  premises,  notwithstanding  complaints,  permits  them 
to  become  so  defective  and  broken  that  escaping  sewer  gas  enters  the  base- 
ment which  the  tenant  rents  and  occupies  as  a  barber  shc^,  and  disagree- 
able odors  drive  away  the  tenant's  patrons. 

Marks  v.  Dellaglio,  56  App.  Div.  209;  101  St.  R^.  736;  67  Supp.  736. 

Where  a  lease  provided  that  before  any  sign  should  be  put  up  by  the 
lessee  it  must  be  "approved"  by  the  lessor  as  to  size,  style,  and  lettering, 
constructive  eviction  does  not  take  place  by  the  landlord's  removal  from  the 
lessee's  sign  which  had  been  put  up,  with  the  former's  oral  approval,  of 
a  trademark  consisting  of  the  profile  of  a  man's  face,  which  the  landlord 
removed  because  of  objections  thereto  by  other  tenants. 

Imperiale  Building  Co.  v.  Woodbury  Dermatological  Institute,  29  Misc. 
617;  95  St.  Rep.  129;  61  Supp.  129. 

Constructive  eviction  is  not  established  by  proof  that  there  were  vibra- 
tions in  the  demised  apartment  caused  by  an  electric  dynamo  located  in  the 
cellar  and  provided  for  lighting  purposes;  that  the  walls  and  floor  shook 
and  the  chandelier  rattled;  that  neither  the  tenant  nor  his  wife,  who  was 
a  nervous,  sick  woman,  could  sleep  during  the  night,  and  the  disturbance 
continued  a  part  of  the  succeeding  day,  where  the  tenant  moved  in  on  one 
day,  remained  but  that   night,  slept  elsewhere  the  following  night,  and 
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from  the  building.  The  retention  of  the  premises  for  such  i 
period  after  the  commencement  of  the  alleged  annoyance  was 
a  confirmation  of  the  tenancy,  and  must  be  treated  as  an  election 
by  the  tenant  to  perform  the  covenants  of  the  lease,  and  to  re- 
tain its  benefits. 

As  to  the  claim  for  rent,  the  defense  of  eviction  is  manifestly 
unavailing.  As  to  the  claim  for  electric  light  used  by  the  de- 
fendant from  January  6  to  February  6,  1900,  the  evidence  of 
the  employees  of  the  electric  company  is  persuasive  and  con- 
vincing, and  no  defense  thereto  seems  to  have  been  attempted. 
The  plaintiff  was  clearly  entitled  to  recover  both  claims,  and 
the  judgment  for  the  defendant  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.     All  concur. 

CoNSTBucTivB  EVICTION, — oontlnued. 


began  moving  out  the  day  after,  giving  no  notice  of  the  defect  to  tlie 
landlord  nor  affording  him  an  opportunity  to  remedy  it. 

Finek  v.  Rogers,  30  MiBC.  123;  95  St.  Rep.  866;  61  Supp.  866. 

The  mere  breach,  on  the  part  of  a  landlord,  of  a  covenant  to  put  a  sky- 
light ventilator  in  the  roof  and  a  glass  door  on  the  second  floor  of  a  de- 
mised store  sufficient  to  light  its  rear,  in  case  the  adjoining  owner  obstruct- 
ed the  ventilation  and  light  by  the  erection  of  a  building,  does  not  amount 
to  an  eviction. 

Huber  v.  Ryan,  26  Misc.  428;  DO  St.  Rep.  135;  56  Supp.  135. 

It  seems  plain  that  where  no  mention  is  made  in  the  lease  concerning 
the  water  supply  and  the  landlord  has  paid  for  the  usual  quantity  con- 
sumed, constructive  eviction  cannot  be  claimed  from  the  shutting  off  by 
the  municipal  authorities  of  the  water  by  reason  of  the  tenant's  wasU 
and  excessive  consumption. 

Brass  v.  Rathbone,  153  N.  Y.  435;  47  N.  E.  905. 

An  allegation  in  an  answer  of  eviction  from  a  flat  in  an  apartment  house 
by  reason  of  the  landlord's  maintaining  a  disorderly  house  in  and  about 
the  premises  demised  to  the  defendant  will  not  be  stricken  out  on  motion 
as   InsufTicient  in  law. 

Stewart  v.  Forst,  15  Misc.  621;  72  St.  Rep.  795;  37  Supp.  216. 

3.  Availability. 
(constructive  eviction  produced  by  the  occurrence  of  certain  events,  in 
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order  to  be  available  as  a  defense  to  an  instalment  of  the  rent,  must  have 
resulted  before  such  rent  became  due. 

Stein  V.  Rice,  23  Misc.  348;  86  St.  Rep.  320;  51  Supp.  320. 

Gugel  V.  Isaacs,  21  App.  Div.  503;  82  St.  Rep.  594;  48  Supp.  594. 

Thus  such  defense  was  held  not  available  as  against  rent  payable  in  ad- 
vance which  became  due  on  August  Ist,  where  the  events  upon  which  con- 
structive eviction  is  predicated  occurred  on  August  17th. 

Stein  V.  Rice,  23  Misc.  348;  85  St.  Rep.  320;  51  Supp.  320. 

So,  where  the  last  quarter's  rent  of  premises  was  payable  in  advance 
Feb.  1st,  it  was  held  no  defense  to  that  rent  that  on  Feb.  3  the  city  ac- 
quired title  to  the  premises  by  eminent  domain,  and  the  tenant  attorned 
to  the  city  and  paid  to  it  the  rent  for  part  of  the  unexpired  term,  par- 
ticularly where  an  award  was  made  in  the  condemnation  proceedings  to 
the  tenant  because  of  such  termination  of  the  lease. 

Gugel  V.  Isaacs,  21  App.  Div.  503;  82  St.  Rep.  594;  48  Supp.  594. 

The  fact  that,  in  reliance  upon  a  promise  or  understanding  that  the 
matters  complained  of  should  be  remedied,  the  tenant  remained  in  posses- 
sion for  several  months  after  acquiring  knowledge  thereof,  and  paid  his 
rent  monthly  during  that  time,  does  not  constitute  a  waiver  of  his  right 
to  abandon  the  premises  when  the  cumulative  effect  of  the  unremedied 
condition  of  the  premises  renders  the  nuisance  intolerable. 

Marks  v.  Dellaglio,  56  App.  Div.  299;  101  St.  Rep.  736;  67  Supp.  736. 

A  delay  of  six  weeks  in  abandoning  premises  is  fatal  to  a  claim  of  con- 
structive eviction. 

Stein  V.  Rice,  23  Misc.  348;  85  St.  Rep.  320;  51  Supp.  320. 

The  tenant,  in  an  action  for  rent,  cannot  avail  himself  of  the  defense  of 
constructive  eviction  unless  he  has  abandoned  the  premises. 

Hamilton  v.  Graybill,  19  Misc.  521;  77  St.  Rep.  1079;  43  Supp.  1079; 
26  Civ.  Pro.  184. 

It  is  evidence  of  an  abandonment  of  premises  from  which  the  tenant 
claims  an  eviction  by  reason  of  the  wrongful  refusal  on  the  part  of  the 
landlord  to  permit  the  sub-tenants  to  pay  rent  to  the  tenant,  where  the 
latter,  after  her  personal  removal  from  the  premises,  returned  to  one  of 
the  sub-tenants,  rent  received  from  him,  in  order  that  he  might  pay  it  to 
the  landlord. 

Burhans  v.  Monier,  38  App.  Div.  466;  90  St.  Rep.  632;  56  Supp.  632. 

b.  Under  the  statute. 

The  subject  of  the  right  of  a  tenant,  under  {197  Real  Property  Law, 
to  surrender  the  demised  premises  and  be  relieved  from  further  liability 
for  rent,  is  considered  in  this  note  bcauBc  its  bearing  upon  common-law 
constructive  eviction  is  such  that  this  treatment  is  believed  necessary  to 
a  full  and  clear  understanding  of  the  whole  question. 
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1.  The  Biaiuie. 

Whore  maj  building,  which  is  leased  or  ooeupied,  Ib  destroyed  or  bo  in- 
jured by  the  elements  or  tmj  other  cause  as  to  be  untenantable  and  unfit 
for  occupancy,  and  no  express  agreement  to  the  'contrary  has  been  made  ic 
writing,  the  lessee  or  occupant  may,  if  the  destruction  or  injury  occurrtd 
without  his  fault  or  neglect,  quit  and  surrender  possession  of  the  lease- 
hold premises,  and  of  the  land  so  leased  or  occupied;  and  he  is  not  liable  tc 
pay  to  the  lessor  or  owner,  rent  for  the  time  subsequent  to  the  surrender. 

9  197,  Real  Property  Law  (L.  1896,  Ch.  647). 

The  above  provision  is  in  all  material  respects  the  same  as  L.  1800,  ch. 
345,  the  first  statute  on  this  question,  and  therefore  the  decisions  under 
it  are  equally  applicable  under  the  present  statute. 

2.  When  etatuU  appliodble. 

It  was  formerly  held  that  the  statute  had  reference  only  to  a  destruc- 
tion or  injury  resulting  from  sudden  and  unexpected  action  of  the  ele- 
ments, or  other  cause,  and  not  to  gradual  deterioration  and  decay,  pro- 
duced by  the  ordinary  action  of  the  elements. 

Suydam  ▼.  Jackson,  64  N.  Y.  460. 

Thus,  in  the  case  last  cited,  it  was  held  that  the  statute  had  no  applies 
tion  where  the  roof  of  a  small  extension  in  the  rear  of  the  main  building 
became  gradually  out  of  repair  so  as  to  leak  badly. 

Later  cases,  however,  have  attached  additional  force  to  the  words  '*or 
any  other  cause,"  and  they  have  held  that  gradual  deterioration,  render- 
ing the  premises  uninhabitable,  can  be  availed  of  to  defeat  a  recovery  for 
rent. 

Tallman  v.  Mui^hy,  120  N.  Y.  345;  31  St  Rep.  483. 

Meserole  v.  Sinn,  34  App.  Div.  33;  87  St.  Rep.  1072;  53  Snpp.  1072. 

Majestic  Hotel  Co.  v.  Eyre,  53  App.  Div.  273;  99  St.  Rep.  746;  66  Supp. 
745. 

As  will  subsequently  appear,  however,  the  recent  cases  upon  this  subject 
are  by  no  means  in  unison,  but  the  weight  of  authority  seems  to  uphold 
this  extension. 

The  statute  warrants  the  removal  by  a  tenant  where,  at  the  time  of  the 
execution  of  the  lease,  the  premises  were  in  such  a  ccmdition  that  by  grad- 
ual deterioration  they  fell  into  a  state  such  that  heavy  rains  soaked  into 
or  ran  into  and  flooded  the  cellar,  so  as  to"  render  the  premises  unten- 
antable. 

I^Joserole  v.  Sinn,  34  App.  Div.  88;  87  St.  Rep.  1072;  53  Supp.  1072. 

The  common-law  rule  requiring  tenants  to  make  ordinary  repirs  is 
not  airected  by  the  statute,  and  the  latter  is  not  available  where,  through 
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the  tenant's  neglect  to  make  such  repairs,  the  premises  become  wntenant- 
able. 

Shearj  y.  AdamSj  18  Hun»  181. 

May  y.  GiUis,  63  App.  Div.  393;  100  St.  Rep.  4;  66  Supp.  4. 

Thus,  the  statute  does  not  apply  to  the  collapse,  from  weight  of  snow 
upon  the  roof,  of  a  part  of  premises,  where  the  tenant  oovenanled  to  make 
all  outside  and  inside  repairs. 

May  T.  Gillis,  63  App.  Div.  393;   100  St.  Rep.  4;  66  Supp.  4. 

So,  abandonment  under  the  statute  is  not  justified  because  the  premises 
have  become  dilapidated,  where^  the  tenant  has  the  absolute  control  of  the 
entire  premises  and  the  lease  contains  no  cov^iants  by  the  landlord  to  make 
repairs. 

Oakley  y.  Loening,  8  Misc.  302;  69  St.  Rep.  286;  28  Supp.  736;  Aff'g 
7  Misc.  742;  67  St.  Rep.  643;  27  Supp.  1017. 

The  statute  does  not  release  a  tenant  from  his  liability  to  pay  rent  be- 
cause the  plumbing  and  water-closet  arrangements  are  out  of  repair,  where 
there  is  no  obligation  on  the  part  of  the  landlord  to  make  repairs. 

Dexter  v.  King,  28  St.  Rep.  750;  8  Supp.  489. 

An  allegation  of  an  answer,  in  an  action  for  rent  of  a  hotel,  that  the 
premises  became  untenantable  because  the  water  pipes  burst  and  the  water 
supply  failed,  without  a  statement  that  the  landlord  had  covenanted  to 
make  repairs,  does  not  present  a  defense. 

Lansing  v.  Thompson,  8  App.  Div.  64;  40  Supp.  426. 

Where  the  owner,  of  an  apartment  house  has  control  of  the  halls,  heating 
apparatus  and  everything  ^se  used  in  common  by  the  tenants,  a  lessee 
of  one  of  the  apartments  is  justified  in  abandoning  the  same,  under  the 
ntatute,  when  for  several  weeks  there  was  such  a  strong  odor  of  coal  gas 
in  the  tenant's  rooms  that  it  was  necessary  to  open  the  windows  and  his 
wife  and  himself  were  made  sick  by  it;  where  the  landlord,  although  his 
attention  was  called  to  the  matter,  failed  to  remedy  it,  and  there  was  also 
considerable  smoke  in  the  parlor  during  the  occupancy,  and  loud  explosions 
frequently  occurred  which  caused  the  building  to  shake,  threw  articles 
from  mantels  and  shelves,  and  made  large  cracks  in  the  walls. 

Tallman  v.  Murphy,  120  N.  Y.  346;  31  St.  Rep.  483. 

A  dwelling  house  which,  during  the  continuance  of  the  term,  becomes 
BO  damp  as  to  endanger  the  health  of  the  tenant,  is  untenantable  within 
the  meaning  of  the  statute. 

Francke  v.  Youmans,  17  Week.  Dig.  262. 

But  where  a  tenant  has  covenanted  in  his  lease  to  make  all  necessary 
repairs,  he  cannot  surrender  possession  of  the  premises  and  refuse  to  pay 
rent  on  the  ground  that  the  walls  of  the  house  are  unusually  damp,  in  con- 
sequence of  which  hi  a  family  became  and  remained  sick  for  some  time. 

Truesdell  v.  Booth,  4  Ilun,  100. 
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Where  premises  are  in  an  untenantable  condition  through  fault  of 
the  landlord,  the  tenant  is  not  bound  to  continue  his  occupancy  durii^  a 
time  while  repairs  are  being  made  and  while  the  premises  are  in  a  dit- 
ordered  condition,  but  he  may  remove  therefrom  at  once. 

Lathers  v.  Coates,  IS  Misc.  231;  75  St.  Rep.  783;  41  Supp.  373. 

The  statute  does  not  refer  to  a  condition  arising  from  the  failure  of  a 
lessor  of  a  store  to  keep  his  covenant  to  provide  light  and  ventilation  ii 
case  the  adjoining  owner  erected  a  building  which  obstructed  the  same 

Huber  v.  Ryan,  26  Misc.  428;  90  St.  Rep.  135;  56  Supp.  135. 

A  tenant  of  an  apartment  is  justified  in  removing  therefrom,  where,  for 
a  considerable  period  of  time,  there  were  foul  and  offensive  smells  therdu 
and  in  the  halls,  resulting  from  holes  in  the  plumbing,  defects  in  the 
soil  and  waste  pipes  and  in  the  joints,  the  result  being  to  make  the  demised 
premises  unfit  for  occupation. 

Lathers  v.  Coates,  18  Misc.  231;  75  St.  Rep.  783;  41  Supp.  373. 

The  statute  does  not  apply  so  that  the  removal  of  a  tenant  of  apart^ 
ments  in  a  hotel  is  warranted,  by  reason  of  an  outbreak  in  the  latter  oi 
scarlet  fever,  to  prevent  the  spread  of  which  the  landlord  took  the  usual 
precautionary  measures. 

Majestic  Hotel  Co.  v.  X;yre,  53  App.  Div.  278;  99  St  Rep.  745;  65  Supp. 
745. 

Nor  will  the  statute  justify  a  tenant  in  abandoning  premises  because 
untenantable,  where  he  leased  with  full  knowledge  that  the  premises  were 
to  be  rendered  untenantable  but  with  a  view  to  his  .occupancy  while  ia 
that  condition.  ^ 

Alsheimer  v.  Krohn,  45  How.  Pr.  127. 

A  tenant  is  justified  in  removing  from  demised  premises  where,  without 
fault  on  his  part,  the  contents  of  a  privy  flowed  over  his  apartments  and 
rendered  them  unfit  for  occupancy. 

Fash  V.  Kavanagh,  24  How.  Pr.  347. 

The  conditions  by  reason  of  which  it  is  claimed  the  statute  permits  a  re* 
lease  from  the  payment  of  further  rent  must  arise  after  the  term  b^ns. 
Bon  V.  Watson,  24  St.  Rep.  113;  4  Supp.  872. 
Coulson  V.  Whiting,  12  Daly,  408 ;  14  Abb.  N.  C.  60. 
Murray  v.  Waller,  42  How.  Pr.  64. 

And   the    statute   has  no  application   where   the  premises  became  nn* 
tenantable  after  the  tenant's  removal. 
Murray  v.  Waller,  42  How.  Pr.  64. 

Abandonment  under  the  statute  is  no  defense  to  an  action  for  an  in- 
stalment of  rent  which  became  due  before  the  removal. 

Cheesebrough  v.  Lieber,  18  Misc.  459;  76  St.  Rep.  1122;  42  Supp.  1122. 
Craig  V.  Butler.  83  Hun,  286;  64  St.  Rep.  733;  31  Supp.  963. 
Pearson  v.  Gillotte,  15  St.  Rep.  395. 


NEW  YORK  ANNOTATED  CASES.  429 

CJoNSTBUCTivB  EVICTION, — oontinued. 

And  such  defense  was  not  allowed  to  an  action  for  an  instalment  of  rent 
becoming  due  Sept.  1,  where  notice  of  surrender  was  not  given  until  Sept. 
3,  although  the  first  mentioned  date  fell  on  Sunday  and  the  following  day 
^as  Labor  day,  a  legal  holiday. 

Craig  V.  Butler,  83  Hun,  286;  64  St.  Rep.  733;  31  Supp.  963. 

A  judgment  that  a  certain  instalment  of  rent  was  not  due,  because  of 
a  justifiable  abandonment  on  account  of  untenantableness  of  the  premises, 
is  a  bar  to  an  action  for  the  recovery  of  a  subsequent  instalment  of  rent. 

Burdick  v.  Cameron,  10  App.  Div.  689;  76  St.  Rep.  78;  42  Supp.  78. 

3.  IticoiMistent  agreement  in  lease. 

It  is  not  necessary  that  the  agreement  referred  to  in  the  statute  should 
be  in  exact  and  precise  terms,  bat  it/ must  be  expressed  and  in  writing, 
and  the  intention  to  take  away  the  benefit  of  the  exemption  should  clear- 
ly appear.  * 

New  York  Real  Estate  &  B.  I.  Co.  ▼.  Motley,  143  N.  Y.  166;  62  St.  Rep. 
169. 

Thus  the  right  to  abandon  premises  which  fire  has  rendered  totally  un- 
tenantable, but  not  such  as  to  require  rebuilding,  exists  although  the  lease 
provides  "that  if,  without  fault,  neglect  or  improper  conduct  of  the  second 
party,  his  agents  .  .  .  the  premises  hereby  leased  or  the  building  shall 
be  damaged  by  fire,  the  elements,  or  otherwise  the  party  of  the  second  part 
shall  continue  to  pay  rent  only  for  such  portion  of  the  leased  premises 
as  he  can  reasonably  occupy  during  the  time  required  to  make  the  neces- 
sary repairs,  but  if  the  building  shall  be  so  damaged  or  destroyed  as  in 
the  judgment  of  the  parties  of  the  first  part  to  require  to  be  rebulit,  then, 
from  the  time  of  the  happening  of  said  events,  or  either  of  them,  this  lease 
and  the  term  thereof  shall  wholly  end  and  determine,  and  the  premises 
be  vacated  and  surrendered  and  the  rent  shall  be  paid  up  to  such  time," 
as  such  provisions  are  not  strictly  applicable  to  the  conditions  presented. 

Id. 

But  a  clause  in  a  lease  providing  that  '*the  tenant  shall,  in  case  of  fire, 
give  immediate  notice  thereof  to  the  landlord,  who  shall  thereupon  cause 
the  damages  to  be  repaired  forthwith,  but  if  the  premises  be  so  damaged 
that  the  landlord  shall  decide  to  rebuild,  the  term  shall  cease,  and  tlie  ac- 
crued rent  be  paid  up  to  the  time  of  the  fire,"  measures  the  liability  of 
the  parties  upon  the  subject,  and  the  statute  does  not  apply. 

Nimmo  v.  Harway,  23  Misc.  126;  84  St.  Rep.  686;  60  Supp.  686. 

A  provision  in  a  lease  that  the  lessor  shall  not  be  liable  for  any  in- 
jury or  damage  to  the  demised  premises  or  goods  therein  from  water  leak- 
ing or  flowing  from  any  part  of  the  building  or  from  any  pipes,  etc.,  that 
the  lessor  will  not  allow  any  reduction  in  rent  while  making  repairs  ex- 
cept in  case  of  fire,  and  that  the  lessees  shall  make  all  other  needful  re- 
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pairs,  preventa  the  tenants  from  abandoning  the  premises  under  the  stai^ 
ute  because  of  inundation  by  water. 
Builer  v.  Kidder,  87  K.  Y.  98. 

But  a  clause  in  a  lease  to  the  effect  that  in  case  the  tenant  shall  aboa- 
don  the  premises  at  any  time,  the  rent  then  due  or  to  become  due  shall 
be  due  and  collectible,  is  not  such  an  agreement  at  to  affect  the  tenanfi 
right  to  abandon  under  the  statute. 

Vann  t.  Bouse,  94  N.  T.  401. 

4.  Necessity  of  mirrender  hy  imuuiU 

In  order  to  be  entitled  to  the  boieflt  of  the  statnta  the  lenee  murt 
quit  and  surrender  possession. 
Johnson  v.  Oppenheim,  2  J.  &  8.  416. 
Lansing  v.  Thompson,  8  App.  DiY.  54;  40  Snpp.  426. 
Smith  V.  Sonnekalb,  67  Barb.  66. 

If,  however,  rent  has  been  paid  in  adyance  the  tenant  may,  if  he  chooses, 
remain  in  occupation  until  the  expiration  of  the  time  for  which  the  rent 
has  been  paid,  without  losing  his  right  to  then  surrender  and  be  released 
from  further  rent. 

Francke  v.  Youmans,  17  Week.  Dig.  252. 

And  although  the  lessee  himself  quits  the  premiseSy  the  anrreiider  is  net 
complete  if  his  sub-tenant  of  a  part  of  the  premises  eontinues  in  possession. 
Smith  ▼.  Sonnekalb,  67  Barb.  66. 
Johnson  ▼.  Oppenheim,  2  J.  ft  S.  416. 

And  this  rule  will  be  applied  notwithstanding  the  fact  that  tiiere  was 
an  arrangement  that  the  sub-tenant  should  quit,  and  no  rent  was  receiyed 
from  him  by  the  tenant  thereafter. 

Johnson  ▼.  Oppenheim,  2  J.  ft  6.  416. 

A  surrender  is  not  established  merely  by  a  destmeticm  of  the  building 
or  the  occurrence  of  other  events  rendering  the  premlsea  untenantable,  hot 
by  the  election  and  action  of  the  tenant  to  that  effect. 

Johnson  v.  Oppenheim,  55  K.  Y.  280. 

Smith  V.  Sonnekalb,  67  Barb.  66. 

Smith  V.  Kerr,  33  Hun,  567. 

An  allegation  of  abandonment  of  premises  implies  a  fiirrender  and  there- 
fore an  answer  is  not  defective  which  states  that  defendant  abandoned  the 
premisea  without  alleging  a  surrender. 

Burdlck  y.  Cameron,  10  App.  Div.  589;  76  8t.  Bsp.  78;  42  Snpp.  78. 

5.  Removal  after  fire. 

Where  premises  have  become  untenantable  by  fire  the  tenant  is  entitled 
to  a  reasonable  time  within  which  to  remove  his  property  therefrom. 
Browning  v.  Garvin,  48  App.  Div.  140;  96  St.  Rep.  664;  62  Supp.  564. 
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Bassett  v.  Dean,  34  Hun,  250. 

Zimmer  v.  Black,  37  St.  Rep.  312;  16  Supp.  107. 

Wallace  v.  Coe,  13  St.  Rep.  646. 

And  the  tenant  can  enter  upon  the  premises  for  the  purpose^of  removing 
his  property  without  committing  a  trespass. 
Wallace  v.  Coe,  13  St.  Rep.  546. 

What  is  a  reasonable  time  for  such  remoTal  is  generally  a  question  of 
fact  for  the  jury. 

Browning  v.  Garvin,  48  App.  Div.  140;  B6  St.  Rep.  664;  62  Supp.  564. 
Zimmer  v.  Black,  37  St.  Rep.  312;  16  Supp.  107. 
Bassett  v.  Dean,  34  Hun,  250* 

Thus  where  a  fire  occurred  July  25th  and  the  tenant  removed  on  August 
2d,  it  appearing  that  it  was  important  that  his  goods  should  not  be  sooner 
moved  on  account  of  adjustment  of  insurance,  it  was  held  that  whether 
such  removal  was  made  with  diligence  was  for  the  jury. 

Zimmer  v.  Black,  37  St.  Rep.  312;  15  Supp.  107. 

The  fact  that  a  tenant  of  premises  which  are  rendered  untenantable  by 
fire,  after  his  immediate  election  to  vacate,  continues  to  occupy  the  prem- 
ises for  the  reason  that  his  property,  being  insured,  cannot  be  moved  un- 
til an  appraisal,  does  not  render  him  liable  under  the  lease. 

Decker  v.  Morton,  31  App.  Div.  469;  86  St.  Rep.  172;  52  Supp.  172. 

It  would  appear,  however,  that  he  is  liable  as  for  use  and  occupation 
during  the  time  of  such  occupancy. 

Wallace  v.  Coe,  13  St.  Rep.  546. 

Decker  v.  Morton,  31  App.  Div.  469;  86  St.  Rep.  172;  52  Supp.  172. 

In  the  case  last  cited,  the  fire-marshal  of  the  city,  in  the  performance 
of  his  statutory  duty,  directed  that  the  tenant's  property  be  left  there  a 
certain  time,  and  the  court  in  discussing  the  matter  seemed  to  incline  to 
the  view  that  such  action  on  the  part  of  the  fire  marshal  might  be  con- 
sidered by  the  jury  in  determining  what  was  a  reasonable  time  for  the 
removiBl   of  the  tenant's  property. 
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TTEREL  ▼.  HAMMERSTEIN. 

i$$  Mi9C.  505;  101  8i,  Rep.  717;  67  Supp.  717.] 
(Bupreme  Court,  Trial  Term,  Neto  York  County.    December,  1900.) 

1.  ATTOunET  Ain>  Client — ^Disbubseicents — Liabilttt. 

Where  an  attorney  is  instructed  by  his  client  to  take  an  appeal  from  a 
judgment,  the  client,  and  not  the  attorney,  is  liable  for  the  expenses 
of  printing  cases  and  points  on  appeal,  though  the.  order  for  the  print- 
ing is  giren  by  the  attorney.* 

2.  Bahkbuptct — Liabilities  Dischabqed— De^  not  Scheduled. 
Under  Bankr.  Act  1808,  S  17,  excepting  from  the  operation  of  the  dis- 
charge debts  which  "have  not  been  scheduled  .  .  .  unless  the  cred- 
itor had  notice  or  actual  knowledge  of  the  proceedings,"  a  debt  not 
scheduled  for  the  reason  that  it  is  disputed  is  not  discharged,  where 
the  creditor  has  neither  knowledge  nor  notice  of  the  bankruptcy  pro- 


Action  bj  Benjamin  K.  Tyrrel  against  Oscar  Hammerstein 
to  recoTer  for  printing  cases  and  points  on  appeal  Judgment 
for  plaintiff. 

Hitchinga,  Palliser  <6  Moen,  for  plaintiff. 

Edwin  8,  Boot,  for  defendant 

McAdam^  J.  The  plaintiff  sues  to  recover  $14T.75  for  print- 
ing the  cases  and  points  on  appeal  in  Gallinger  against  Ham- 
merstein^  in  which  the  latter  had  been  defeated  in  the  lower 
court.     Hammerstein^  who  is  defendant  here  as  well  as  there, 

*For  note  on  "Liability  Attorneys  for  Disbursements,"  see  7  Ann.  Gis. 
398-401. 

tFor  note  on  "Debts  Barred  by  Discharge  in  Bankruptcy,"  see  8  Ann.  Gas. 
281-289. 
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instructed  his  attorneys,  Wise  &  Lichtenstein,  to  take  an  appeal 
from  the  Gallinger  judgment  Such  authority  carried  with  it , 
everything  necessary  to  effectuate  its  purpose,  including  the 
printing  of  the  appeal-book  and  points,  without  which  there 
could  be  no  appeal  that  an  appellate  court  would  hear.  The 
defendant  claims  that,  because  the  order  for  the  printing  was 
given  by  his  attorneys,  they,  and  not  he,  are  liable  to  the  printer 
for  the  bill.  The  law  is  the  other  way.  Attorneys  at  law,  like 
other  agents,  are  ordinarily  exempt  from  liability  to  third  per- 
sons for  what  they  do  in  the  name  and  on  behalf  of  their  prin- 
cipals. Wells,  Atty.  §  127 ;  Robins  v.  Bridge,  3  Mees.  &  W. 
114;  Judson  v.  Gray,  11  K  Y.  408;  Covell  v.  Hart,  14  Hun, 
252.  The  only  exceptions  are  for  fees  to  public  officers  (Camp- 
bell V.  Cothran,  56  N.  Y.  279;  Judson  v.  Gray,  supra;  Reilly 
V.  Tullis,  10  Daly,  283),  or  on  obligations  on  which  the  attorney 
has  pledged  his  personal  credit  An  attorney,  in  the  manage- 
ment of  his  client's  case,  has  authority  to  make  whatever  neces- 
sary disbursements  the  case  requires.  This  is  implied  from  the 
relation  between  attorney  and  client,  from  which  a  request  upon 
the  part  of  the  latter  is  presumed.  Packard  v.  Stephani,  85 
Hun,  197;  66  St.  Rep.  500;  32  Supp.  1016;  Brown  v.  Travel- 
lers' Life  Insurance  Co.  21  App.  Div.  42 ;  81  St.  Rep.  253 ;  47 
Supp.  253.  The  client,  as  the  party  benefited,  is  therefore  li- 
able for  referee's  fees  (Nealis  v.  Meyer,  21  Misc.  344;  81  St. 
Rep.  166;  47  Supp.  156;  Harry  v.  Hilton,  11  Daly,  232),  and 
stenographer's  fees  (Coale  v.  Suckert,  18  Misc.  76 ;  75  St.  Rep. 
973;  41  Supp.  583),  while  the  attorney  is  neither  liable  for 
the  former  (Judson  v.  Gray,  11  N.  Y.  408),  nor  the  latter 
(Bonynge  v.  Waterbury,  12  Hun,  534;  Same  v.  Field,  81  N.  Y. 
159,  affirming  44  Super.  681).  And  see  22  Moak,  Eng.  R. 
505,  and  notes.  The  defendant  certainly  owed  the  bill  sued  for, 
and  there  is  no  allegation  that  it  was  paid  to  anyone. 

The  next  defense  is  a  discharge  in  bankruptcy  granted  by  the 
United  States  district  court,  whereby  the  defendant  was  dis- 
charged from  all  provable  debts  and  claims  which  existed 
against  him  April  10,  1899,  on  which  day  his  petition  for  ad- 
judication was  filed.     The  plaintiff's  cause  of  action  existed 
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January  21,  1898^  but  he  claims  it  was  not  discharged,  because 
it  was  not  entered  upon  the  schedules  filed,  and  he  was  not  recog- 
nized as  a  creditor  in  the  proceeding.     This  i?  founded  on  sec- 
tion 17  of  the  act  of  1S98,  which  expressly  excepts  from  tlie 
operation  of  the  discharge   debts   which   ^^ave  not  been  duly 
scheduled  in  time  for  proof  and  allowance,  with  the  name  of  the 
creditor,  if  known  to  the  bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge   of   the   proceedings  in  bankruptcy." 
See,  also,  Collier,  Bankr.  (8d  ed.)  197, 198.     Under  the  former 
bankruptcy  act,  which  contained  no   such   exception,  the  ih- 
eharge  was  a  bar,  even  though  the  creditor  owing  the  demand 
was  (knitted  from  the  schedule  and  received  no  notice  of  the 
proceeding,  provided  such  omission  waa  not  wilful  or  fraudu- 
lent    In  re  Archenbrown,  11  N.  B.  R.  149,  Fed.  Cas.  Ifo.  504 ; 
Lamb  y.  Brown,  12  N.  B.  R  622,  Fed.  Cas.  No.  8,011;  Patti- 
son  V.  Wilbur,  12'  N.  B.  R  193 ;  10  R  L  448 ;  Williams  v. 
Butcher,  12  N.  B.  R  143 ;  1  Wkly.  Notes  Cas.  304 ;  Piatt  v. 
Parker,  13  N.  B.  R  14;  4  Hun,  136;  Thurmond  v.  Andre^vs, 
13  N.  B.  R  167 ;  10  Bush,  400 ;  Symonds  v.  Barnes,  6  N.  B.  R 
377;  59  Me.  191 ;  Batchelder  v.  Low,  8  K  B.  R  671;  43  Vt. 
C)Vr2.     And  so  under  the  state  insolvency  act.     Small  v.  Graves, 
7  Barb.  576 ;  Ayres  v.  Scribner,  17  Wend.  407 ;  American  Flask 
i'  Cap  Co.  V.  Son,  3  Abb.  Pr.  (N.  8.)  333,  337.     The  most 
pertinent  inquiry,  therefore,  is,  what  was  the  defect  in  the  for- 
mer provision  that  congress  intended  to  remedy  by  the  new  one  i 
For  we  must  hold  that  the  amendment  was  not  made  without  a 
substantial  purpose.     The  change  most  clearly  indicated  is  that, 
where  the  creditor   has   neither   knowledge  nor  notice  of  the 
bankruptcy  proceedings,  his  debt,  if  not  duly  scheduled,  with 
his  name,  if  known  to  the  bankrupt,  is  not  to  be  discharged, 
whether  the  omission  is  fraudulent  or  otherwise.     This  would 
seom  to  be  the  application  by  congress  to  bankruptcy  proceed- 
ings of  the  familiar  constitutional  principle  that  "due  process 
f>f  law,"  intended  to  deprive  one  of  property,  contemplates  no- 
tice of  some  kind  to  the  party  whose  property  is  to  be  taken, 
liiat  he  may  have  his  day  in  court  and  be  heard  before  the  court 
adjudicates  against  him.     Cooley,  Const  Lim.  (3d  Ed.)  353. 
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The  plaintiff  knew  nothing  of  the  bankruptcy  proceedings  un- 
til after  the  discharge;  while  the  def endant,  as  well  as  his  agents, 
knew  of  the  plaintiff's  claim;  so  that  there  was  no  good  reason 
for  omitting  it  from  the  schedules.  The  fact  that  the  defend- 
ant disputed  the  bill  furnishes  no  reason  for  its  omission ;  for 
he  might  have  put  a  note  or  memorandum  on  the  schedule  that 
the  demand  was  disputed,  that  its  validity  might  be  tested  in 
some  appropriate  manner  before  payment.  At  all  events,  the 
defendant  had  no  right  to  altogether  ignore  the  plaintiff  and  his 
demand;  unless  he  intended,  as  the  act  proclaims,  that  the  plain- 
tiff should  not  be  bound  by  the  proceeding  in  which  he  was  so 
ignored. 

The  plaintiff  is  therefore  entitled  to  judgment 


OORBIN  et  al.  v.  BAE:ER. 

[SB  App.  DUf.  S5;  101  8t.  Rep.  249;  67  Bupp.  20.] 

(Bwpreme    Oowrt,    Appellate   DMHon,    Firet    Department.    Deeemher  7, 

1900.) 

Real  Estatb  —  TrruB— Pubohabe    of    Trust    PfioPEBXT    bt    Tbusteb 

— INDIVIDUAL  IlTTEBEST. 

That  the  purchaser  at  a  partition  sale  of  real  estate  was  trustee  of  a 
half  interest  therein  did  not  prevent  his  acquiring  a  valid  title,  not 

Kons. — Mabketableitess  of  lNDn'U)UAL  TiTLs  OF  Tbusteb  on  Pubohasb 

OF  Lands  of  Bbneficiabt. 

a.  In  general. 

b.  Adminiatrator. 
0.  Eaeouter. 

d.  Cfuardian. 

e.  Wife  of  trustee, 
U  Agent  of  trustee. 


a.  In  general. 
The  general  mle  is  not  disputed  that  the  purchase  by  a  trustee  directly 
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voidable  at  the  instance  of  the  cestui  que  trust;  he  having  an  individ- 
ual interest  in  the  property,  and  the  court,  being  fully  advised  of  the 
facts,  having  decreed  that  any  party  to  the  action  might  purchase  at 
the  sale. 

Appeal  from  judgment  on  report  of  referee,  New  York  coun- 
ty. 

Suit  by  Hannah  M.  Corbin  and  others  against  John  0. 
Baker.  From  a  judgment  in  favor  of  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

MABKBTABLENB88  OF  INDIVIDUAL  TiTLB  OF  TrUBTBB  ON  PuaCHASB  OF 

Lands  of  Bbnbfioiart, — continued. 

« 

or  indirectly  of  any  part  of  a  trust  estate  which  he  is  empowered  to  sell. 
as  trustee,  whether  at  public  auction  or  private  sale,  is  voidable  at  the 
election  of  tlie  beneficiaries  of  the  trust;  and  this  rule  wiU  be  enforced 
wiUiout  ro;::ii(l  to  the  question  of  good  faith  or  adequacy  of  price,  and 
wbrilier  the  tin>.toe  baa  or  has  not  a  personal  interest  in  the  same  prop- 
erty. Nor  is  it  sufficient  to  enable  a  trustee  to  make  such  a  purchase 
thut  tho  formal  leave  to  buy,  which  is  usually  granted  to  the  parties  in 
a  forrclosiire  or  partition  sale,  has  been  inserted  in  the  judgment.  Such 
n  i>in\i>i(>n  is  inserted  merely  to  obviate  the  technical  rule  that  parties  to 
the  action  (.•aiiiiot  buy,  and  is  not  intended  to  determine  equities  between 
tlie  parti  OH  to  the  action,  or  between  such  parties  and  others.  But  where 
tlie  trustee  has  an  interest  to  protect  by  bidding  at  the  sale  of  the  trost 
property,  and  he  makes  special  application  to  the  court  for  permisaoD 
to  bi<l,  which,  upon  the  hearing  of  all  the  parties  interested,  is  granted 
by  the  court,  then  he  can  make  a  purchase  which  is  valid  and  binding  upon 
all  the  parties  interested,  and  under  which  he  can  obtain  a  perfect  title. 
Scholle  V.  Scholle,  101  N.  Y.  167;  4  N.  E.  334. 

The  rule  of  equity  which  prohibits  purchases  by  parties  placed  in  a  situ- 
ation of  trust  or  confidence  with  reference  to  the  subject  of  purchase  is 
not  confined  to  trustees  or  others  who  hold  the  legal  title  to  the  property 
to  be  sold ;  nor  is  it  confined  to  a  particular  class  of  persons  such  as  guar- 
dians, trustees,  or  solicitors.  But  it  is  a  rule  which  applies  uniFersallv 
to  all  who  come  within  its  principle;  which  principle  is,  that  no  party 
can  be  permitted  to  purchase  an  interest  in  property  and  hold  it  for  hi> 
own  benefit,  where  he  has  a  duty  to  perform  in  relation  to  such  property 
which  is  inconsistent  with  the  character  of  a  purchaser  on  his  own  sc- 
eount  and  for  his  individual  use. 

Van  Epps  v.  Van  Epps,  9  Paige,  237. 


i 
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Argued  before  Van  Bbunt,  P.  J.,  and  Rum&ey,  MoLaugh- 
us,  Pattebson^  and  O'Brien,  JJ. 

Charles  E.  Miller^  for  appellant. 

WHlidfn  J.  Kelly  {David  McClure,  counsel)  for  respondents. 

McLaughlin,  J.  On  the  25 th  of  April,  1900,  the  defendant 
entered  into  a  contract  in  writing,  under  seal,  with  the  plain- 
tifFs,  to  purchase,  and  for  them  to  sell,  the  premises  described 
in  the  complaint,  for  the  sum  of  $400,000,  of  which  $10,000 
was  paid  down,  and  the  balance  stipulated  to  be  paid  at  comple- 
tion of  the  contract,  June  28,  1900,  when  the  deed  was  to  be 
^■^i^—  I  — _^— — — _.^— — 

1IABKBTAHLENB88  OF   iNDrVIDUAL  TiTLE  OF  TrCSTKB  ON  POBCHASB  OF 

Lands  op  Beneficiaby, — continued 

The  rule  that  a  trustee  may  not  purchase  or  deal  in  the  trust  prop- 
erty in  his  own  behalf,  or  for  his  own  benefit,  directly  or  indirectly, 
doee  not  render  such  a  purchase  void  ah  origine,  but  Yoidable  only  at  the 
instance  of  the  cestui  que  trust,  or  of  a  party  who  has  acquired  the  rights 
which  belong  to  one  in  that  relation,  and,  even  while  in  the  hands  of  the 
trustee,  the  title  nxay  be  confirmed  as  well  by  acquiescence  and  lapse  of 
time  as  by  the  express  act  of  the  cestui  que  trust. 

Harrington  v.  Erie  County  Savings  Bank,  101  N.  Y.  267;  4  N.  E.  846. 

A  purchase  of  a  trust  estate,  on  the  sale  thereof  for  unpaid  taxes,  l^  the 
trustee  enures  to  the  benefit  of  the  beneficiaries  of  the  trust. 
Oilman  v.  Healy,  49  Hun,  274;  17  St.  Rep.  643;  1  Supp.  902. 

Where  one  of  two  trustees,  to  whom  a  mortgage  had  been  executed  in 
trust,  received  an  assignment  of  it  to  himself  individually  from  the  trus- 
tees, and,  on  its  foreclosure  by  him,  purchased  the  property  in  his  own 
name,  the  title  obtained  by  him  on  the  foreclosure  sale  is  not  market- 
able. 

Priessenger  v.  Sharp,  59  Super.  815;  39  St.  Rep.  260;  14  Supp.  372. 

The  title  of  a  subsequent  grantee  of  premises  which  had  been  purchased 
\ry  a  trustee  thereof  on  his  own  behalf,  at  a  foreclosure  sale  not  had  by 
his  act  or  procurement,  when  some  of  the  beneficiaries  were  minors,  may 
properly  be  deemed  marketable,  when  it  appears  that,  at  the  time  of  the 
trial  of  an  action  for  specific  performance  of  a  contract  by  such  grantee 
to  convey  the  premises  to  the  plaintiff,  more  than  twenty  years  have 
•lapsed  since  the  purchase  by  the  trustee  and  since  the  youngest  cestui 
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delivered.  On  June  26,  1900,  the  plaintiffs  tendered  a  deed, 
which  the  defendant  refused  to  accept,  upon  t^e  ground  that  it 
did  not  convey  a  good  and  marketable  title  to  the  premise  in 
question.  This  action  was  thereupon  brought  to  compel  the  de- 
fendant to  specifically  perform  the  contract,  by  paying  the  bal- 
ance of  the  purchase  money.  The  defendant,  in  an  answer  in- 
terposed  by  him,  alleged,  among  other  things,  that  he  was,  and 
at  all  times  had  been,  willing  to  perform,  but  that  the  plaintiffs 
did  not  have  a  good  and  marketable  title  to  the  land  which  he 
contracted  to  purchase,  and  by  reason  thereof  he  was  entitled 
to  a  judgment  against  them  for  the  amount  which  he  had  paid 
at  the  execution  of  the  contract,  together  with  interest  thereon. 
The  issues  raised  by  the  pleadings  were  sent  to  a  referee  to  hear 

MAUKBTABLBNB88  or  InDIYIDUAL  TlTLB  OF  TbUSTBS  OS  POSCHASB  OF 

Lands  of  Bbnbficiabt, — oontinued. 

que  trust  became  of  age,  that  the  beneficiaries  and  the  trustee  are  still 
living,  that  the  latter  is  financially  responsible,  being  still  engaged  in 
administering  the  trust,  and  that  his  acti<»i  tn  purchasing  the  property 
in  hiti  own  right  has  never  been  questioned. 
Kahn  v.  Chapin,   152  N.  Y.  306;  46  N.  E.  489. 

Where  a  farm,  upon  which  there  was  a  previous  incumbrance  by  mort- 
gage, and  land,  adjoiliing  and  necessary  to  it,  which  the  assignor  ocen- 
pied,  upon  a  parol  agreement  to  purchase,  and  had  made  improvements 
iilion,  is  assigned  in  trust  for  creditors,  a  purchase,  by  the  assignee  in  his 
own  name,  of  the  farm  upon  the  foreclosure  sale  and  of  the  adjoining 
land,  after  a  vain  endeavor  to  consummate  the  parol  agreement,  by  a 
new  bargain  from  the  original  owner,  will  be  deemed  to  be  for  the  benefit 
of  the  cestui  que  trust,  unless  by  the  order  of  sale  the  assignee  was  ex- 
pie.ssly  allowed  to  purchase,  although  the  sale  was  public  and  open  and 
was  not  made  by  procurement  of  or  connivance  with  the  assignee  but  on- 
der  an  adverse  claim. 

Chapin  V.  Weed,  1  Clark  Ch.  464. 

Where,  in  an  action  brought  by  the  attomay-general  on  bdialf  d 
the  people  to  dissolve  a  savings  bank  and  appoint  a  receiver,  to  avoid  a 
receivership,  the  trustees  of  the  bank  proposed  to  the  depositora  that  th^ 
would  pay  them  on  certain  terms,  personally  guaranteeing  such  payment, 
and,  on  proof  of  the  acceptance  of  this  proposal,  the  court  denied  the 
motion  to  appoint  a  receiver,  and  directed  the  trustees  to  make  the  pay- 
ments provided  for,  the  balance  of  which,  on  account  of  lack  of  assets 
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and  determine,  who  reported  in  favor  of  the  plaintiffs,  and  from 
the  judgment  entered  thereon  the  defendant  has  appealed. 

There  is  substantially  no  dispute  "between  the  parties  as  to  the 
facts.  The  real  estate  contracted  to  be  purchased  by  the  defend- 
ant was  formerly  owned  by  James  Gordon  Bennett,  who  died  in 
1872.  He  left  a  last  will  and  testament,  by  which  he  gave,  sub- 
ject to  certain  provisions  for  his  wife,  which  have  been  satisfied, 
one  half  of  the  real  estate  to  his  son,  James  Gk>rden  Bennett,  and 
the  other  half  to  his  said  son  in  trust,  to  hold  during  the  life  of 
tlie  testator's  daughter,  Jeanette,  and  upon  her  death  he  gave 
such  half  absolutely  to  her  surviving  children  and  the  issue  of 
deceased  children.     The  daughter,  Jeanette,  subsequently  mar- 

MARKBTABLBKB88  OF  INDIVIDUAL  TiTLB  OF  TrUSTBB  ON  PUBOHABB  OF 
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was  advanced  by  the  plaintiffs,  who  were  trustees,  the  plaintiffs  will  re- 
ceive a  marketable  title  to  the  real  estate  of  the  l>ank  by  a  purchase  at 
a  sale,  subsequently  confirmed  by  the  courts  held  under  an  ordei;  made 
without,  notice  to  the  attorney-general  or  the  depositors,  directing  that 
the  property  be  sold  at  public  auction  on  giving  public  notice  according 
to  the  practice  respecting  judicial  sales,  and  providing  that  any  of  the 
trustees  of  the  bank  might  become  purchasers,  as  the  order  denying  the 
receivership  and  in  effect  directing  that  the  bank  be  liquidated  was  a 
judicial  proceeding  pending  in  full  integrity,  in  which  plaintiffs  could  be 
given  leave  to  purchase,  and  they  had  an  interest  to  protect  the  contingent 
liability  on  their  imdertaking  and  advances,  and  all  parties  interested  had 
sufficient  notice  of  all  the  proceedings. 

Webster  v.  Kings  County  Trust  Go.  80  Hun,  420;  02  St.  Rep.  112;  30 
Supp.  357;  aff'd  145  N.  Y.  275;  64  St.  Rep.  698. 

Where  a  husband  and  wife  who  were  seized  of  real  estate  in  right  of 
the  wife,  which  was  subject  to  a  mortgage  executed  by  them  to  their  son 
and  which  had  been  by  him  assigned  to  a  monied  corporation,  afterwards 
sold  such  land  subject  to  the  mortgage  which  the  purchaser  agreed  to 
pay,  and  who  gave  to  the  son  another  mortgage  for  the  residue  of  the 
purchase  money,  and  the  son  gave  to  his  parents  a  declaration  of  trust 
stating  that  the  junior  mortgage  was  held  by  him  in  trust  for  certain 
purposes,  he  cannot  become  a  purchaser,  for  his  own  benefit,  to  the  preju- 
dice of  the  cestui  que  trust,  of  the  mortgaged  premises  at  their  sale  upon 
the  foreclosure,  by  the  corporation,  of  the  prior  mortgage. 

Van  £pps  v.  Van  Epps,  9  Paige,  237. 
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ried  one  Bell,  hj  whom  she  had  two  children  (a  son,  Isaac,  and 
a  daughter,  Norah),  both  of  whom  are  now  living;  the  latter 
being  under  21  years  of  age.  In  1881  the  testator's  son,  indi- 
vidually and  as  trustee  under  the  father's  will,  brought  an  ac- 
tion for  the  partition  and  sale  of  certain  real  estate,  including 
that  the  title  to  which  is  here  in  question.  That  action  was 
prosecuted  to  and  resulted  in  a  judgment  directing  a  sale,  and 
in  pursuance  thereof  the  real  estate  described  in  the  contract 
between  the  plaintiffs  and  the  defendant  was  soldi  and  on  such 
sale  purchased  by  the  son,  James  Gk)rdon  Bennett,  individually, 
who  thereafter  conveyed  to  Austin  Corbin,  whose  executors,  un- 
der a  power  of  sale  contained  in  his  will,  contracted  to  sell  the 
^same  to  the  defendant  The  defendant's  objection  to  the  plain- 
tiffs' title  is  that  Bennett,  who  purchased  at  the  partition  sale, 
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A  purchaM  by  a  receiver,  appointed  by  the  oourt,  charged  with  the  dotj 
of  applying  a  debtor's  property  to  the  payment  of  his  debts,  for  his  own 
individual  benefit,  at  a  sale  of  the  land  under  an  execution,  will  be  set 
aside. 

Sheldon  v.  Saenz,  69  How.  Pr.  877. 

The  receiver  of  an  insolvent  bank,  holding  in  that  character  the  equity 
of  redemption  in  other  mortgaged  premises,  and  purchasing  them,  at  a 
sale  under  the  forecloeure  of  the  mortgage,  in  his  own  name,  holds  them 
for  the  benefit  of  the  beneficiaries,  although  the  sale  is  a  judicial  one 
under  a  title  superior  to  that  of  the  trustee  or  the  beneficiaries. 

JeweU  V.  Miller,  10  N.  T.  402. 

b.  Administrator. 

An  administrator,  as  buch,  has  no  authority  or  control  over  the  real 
estate  of  his  intestate,  and  assumes  no  obligations  in  reference  to  it,  and 
is  not,  therefore,  precluded  from  purchasing  such  real  estate  at  the  fore^ 
closure  sale  of  a  mortgage  held  by  him,  nor  from  holding  the  same  in  his 
own  right. 

Matter  of  Monroe,  142  N.  Y.  484 ;  37  N.  E.  617. 

Hollingsworth  v.  Spaulding,  54  N.  Y.  636. 

An  administrator,  receiving  among  other  assets,  a  mortgage,  which  he 
subsequently  foreclosed,  bidding  in  the  premises  and  taking  a  deed  there- 
for in  his  own  name,  can  give  a  marketable  title  thereto,  as  it  is  his  right 
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did  not  acquire  a  good  and  marketable  title,  in  that,  as  he  was 
at  the  time  acting  as  trustee  for  his  sister,  to  the  extent  of  a 
one-half  interest  in  the  property  contracted  to  be  sold,  he  could 
not  become  a  purchaser,  and  for  that  reason  the  purchase  made 
by  him  is  voidable,  and  can  be  set  aside  at  the  instance  of  the 
cestui  que  trust;  that  Mrs.  Bell  is  still  living,  and,  should  she 
outlive  her  childreix,  they  leaviijg  issue,  who,  if  living  at  the 
time  of  her  death,  would  take  under  the  will  of  her  father,  and 
inasmuch  as  such  issue  may  yet  be  bom,  no  question  of  laches 
or  estoppel  can  arise,  to  prevent  them  from  asserting  their 
rights. 

There  is  no  doubt  about  the  general  rule  that  the  purchase 
by  a  trustee,  unauthorized  by  the  court,  is  voidable  at  the  in- 
stance of  the  cestui  que  trust;  but  there  is  a  well-recognized  ex- 
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and  duty,  if  it  is  necessary  in  order  to  save  the  estate  from  loss,  to  bid 
in  the  premises  on  the  sale,  and,  although  he  took  the  title  in  his  own 
name,  he  held  the  property  for  the  benefit  of  the  estate,  and  the  premises 
thus  purchased  are  to  be  regarded  as  personal  property  in  the  possession 
of  the  administrator,  to  be  converted  by  him  into  money  and  accounted 
for  as  a  part  of  the  personal  estate. 
Valentine  v.  Belden,  20  Hun,  637. 

A  conveyance,  by  the  purchaser  at  a  foreclosure  sale  of  the  real  es- 
tate of  an  intestate,  to  the  administrator  of  an  insolvent  estate,  who  was 
himself  the  holder  of  large  claims,  and  under  large  liabiUties  as  guaran- 
tor of  a  mortgage  given  by  the  intestate,  is  not  voidable  at  the  election 
of  the  cestui  que  truat,  where  no  actual  fraud  is  shown  on  the  part  of 
the  trustee,  and  it  appears  that  the  cestui  que  trust  did  not  disafiirm 
for  five  years  after  attaining  his  majority,  but  had  conveyed  his  interest 
to  the  trustee. 

Greagan  v.  Buchanan,  16  Misc.  680;  72  St.  Rep.  116;  37  Supp.  83. 

c.  Ewecutor. 

A  person  named  in  a  will  as  one  of  the  executors  thereof,  to  whom  let- 
ters testamentary  have  not  been  issued,  can  acquire  a  marketable  title 
to  the  property  of  the  estate  on  a  sale  thereof  made  by  the  execui;ors  who 
have  qualified. 

Valentine  v.  Duryea,  37  Hun,  427. 
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ccption  to  this  rule, — ^that  where  a  trustee  has  a  personal  inter- 
est to  protect  by  bidding  at  the  sale  of  the  trust  property,  and 
prior  thereto  he  makes  an  application  to  the  court  for  leave  to 
bid,  which,  upon  the  hearing  of  all  the  parties  interested,  is 
granted,  he  can  then  make  a  purchase  which  is  valid  and  bind- 
ing upon  all  the  parties  interested,  and  under  which  he  can  ob- 
tain a  good  and  marketable  titla  Fulton  v.  Whitney,  66  N.  Y. 
548 ;  Scholle  v.  SchoUe,  101  N.  Y.  167 ;  4  K  E.  334 ;  De  Caters 
V.  Le  Kay  de  Chaumot,  3  Paige,  178;  Davoue  v.  Fanning,  2 
Johns.  Ch.  252 ;  Bergen  v.  Bennett,  1  Caines,  Cas.  1,  20 ;  Cha- 
pin  V.  Weed,  1  Clark,  Ch.  464,  469 ;  Michoud  v.  Girod,  4  How. 
503 ;  11  L.  ed.  1076.  Nor  is  there  any  doubt  that  he  purchas- 
er of  real  estate  is  entitled  to  a  title  which  is  free  from  reason- 
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A  purchase,  after  the  expiration  of  the  term  of  a  leasehold  estate  left 
to  an  executor  in  trust  by  the  will,  of  the  reversion  in  fee,  by  the  execu- 
tor, does  not  inure  to  the  benefit  of  the  estate. 

Fisher  v.  Fisher^  1  Brad.  335. 

Where  a  testator  provides  by  his  will  that  certain  of  his  real  estate 
shall  be  set  apart  by  his  executors  to  be  sold  by  them,  if  necessary,  to 
raise  money  to  pay  off  any  existing  mortgages  on  any  of  the  property 
devised,  and  if  not  necessary,  he  devises  the  premises  to  his  children, 
and,  there  being  no  mortgages  at  the  time  of  his  death,  one  of  the  chil- 
dren, who  is  also  an  executor,  subsequently  brings  an  action  for  partition, 
in  which  all  proper  and  necessary  parties  defendant  are  joined,  such 
child,  having  bid  the  property  off  at  the  sale  and  acquired  a  deed  pur 
suant  to  the  Judgment  of  the  court,  does  not  occupy  towards  the  other 
devisees  any  fiduciary  relation,  but  becomes  seized  of  an  absolute  title  to 
the  premises  sold. 

Hunt  V.  Alexander,  19  App.  Div.  76;  79  St.  Rep.  814;  45  Supp.  814. 

Where  an  executor,  although  sufficient  personal  property  came  to  his 
hands  to  pay  the  testator's  debts,  allowed  the  lands  devised  to  be  sold 
on  an  execution  issued  upon  a  Judgment,  bid  in  the  same  on  the  sale,  and 
took  a  sheriff's  deed  of  the  property,  he  took  no  title  under  the  deed, 
but  held  it  in  trust  for  the  devisees. 

Lytle  V.  Beveridge,  58  N.  Y.  692. 

f  Where  a  testator  devised  real  estate,  which  was  subject  to  mortgages, 
to  his  executor  in  trust  to  sell  the  same  and  divide  t)ie  proceed*  among 
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able  doubt  Fleming  v.  Bumham,  100  N.  Y.  1 ;  2  N.  E.  905 ; 
Vought  V.  Williams,  120  N.  T.  253;  24  N.  E.  195;  8  L.  K.  A. 
591.  And  whenever  a  title  may  be  fairly  questioned  a  con- 
tracting purchaser  will  not  be  required  to  take  it.  McPherson 
V.  Schade,  149  K  T.  16;  43  K  E.  527.  But  objections  which 
merely  suggest  defects  which  have  no  real  foundation,  and  are 
of  such  a  character  as  a  cautious  and  business  man  would  not 
consider,  are  unavailing,  and  will  not  excuse  a  purchaser  from 
performing  his  contract.  We  think  the  exception  to  the  rule 
above  alluded  to  is  applicable  to  the  facts  here  presented,  and 
for  that  reason  the  title  tendered  by  the  plaintiffs  is  a  good  and 
marketable  one.  The  partition  action  under  which  James  Gor- 
don Bennett,  the  son,  acquired  title  to  the  land  in  question,  was 
brought  by  him  not  only  as  trustee,  but  alsq  individually.     He 
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his  children,  and  the  property  produced  an  income  exceeding  the  interest 
on  the  mortgages,  which  was  left  unpaid  by  the  executor,  a  purchase  by 
the  executor  at  the  foreclosure  sale  will  be  set  aside. 
Campbell  v.  Johnson,  I  Sand.  Ch.  148. 

Where  an  owner  of  an  undivided  half  of  real  property,  who  claimed  to 
own  the  whole,  his  brother  to  whom  the  other  half  had  been  devised  by 
thdr  father  having  apparently  abandoned  his  half,  died  in  possession  of 
the  entire  property,  leaving  a  will  by  which  he  devised  it  to  his  executor 
in  trust,  who  purchased  mortgages  covering  the  property,  which  had  been 
executed  by  the  father,  foreclosed  them  and  bought  in  the  property  at  the 
foreclosure  sales,  and  then  procured  a  deed  of  the  surviving  brother's  in- 
terest in  the  property,  such  purchases  by  the  executor  will  be  set  aside  at 
the  election  of  the  cestui  s  que  trustent. 

Merrick  v.  V^aters,  61  App.  Div.  83;  98  St  Rep.  542;  64  Supp.  542. 

Where  a  will  provided,  "I  leave  my  house  to  my  niece,  during  her  natural 
life,  with  the  privilege  of  selling  the  same  at  her  option,  with  the  consent 
of  my  executors,"  and  she  notified  the  executors  of  her  election  to  sell 
the  property,  a  purchase  thereof  by  her  at  the  sale  will  not  give  her  a 
marketable  title,  as  she  is  either  a  trustee  or  a  donee  of  a  power  in  trust. 

Gardner  v.  Dembinsky,  52  App.  Div.  473;  99  St.  Rep.  183;  65  Supp.  183. 

Where  the  one  of  two  executors  and  trmstees,  who  failed  to  qualify  aa 
such,  brought  an  action  for  the  partition  of  the  trust  estate  held  in  com- 
mon by  the  executors  and  the  testator,  and  the  executors  presented  to 
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was  SO  described  in  the  sunmions  and  complaint^  and  the  referee, 
who  was  appointed  to  ascertain  his  individual  interest,  as  well 
as  his  interest  as  a  trustee,  and  also  to  determine  whether  the 
property  should  be  actually  partitioned  or  a  sale  had,  reported 
that  it  was  desirable  that  the  property  should  be  sold.  Excep- 
tions to  the  report  were  taken  by  the  guardian  ad  litem  appoint- 
ed for  the  infant  defendants,  and,  after  a  hearing  by  the  court, 
— due  notice  being  given  to  all  the  parties  interested, — ^the  re- 
port was  confirmed  and  the  property  ordered  to  be  sold.  After 
reciting  the  respective  interests,  this  order  directed  that ''the  said 
sale  be  at  public  auction,  at  the  city  of  New  York,  by  James 
Mathews,  Esq.,  referee  for  that  purpose  hereby  appointed,  ted 
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the  court  a  petition  setting  forth  their  individual  interest  in  the  property 
anil  asking  for  leave  to  buy  at  the  sale,  which  was  granted,  on  notice  to 
all  parties  interested,  including  the  guardian  ad  litem  for  the  infants 
and  the  beneficiaries  under  the  will,  provided  their  bids  were  ttade  sub- 
ject to  confirmation  by  the  court,  both  as  to  their  adequacy  and  fairness, 
such  executors  will  not  be  relieved  from  a  purchase,  confirmed  by  the 
court,  on  the  ground  that  they  could  not  obtain  a  good  title  because  they 
were  trustees  named  in  the  will. 

SohoUe  V.  Scholle,  101  N.  Y.  167;  4  N.  E.  334. 

Where  a  testator  bequeathed  to  his  executors  a  mortgage  in  trust,  first, 
to  pay  debts  not  otherwise  provided  for,  second,  to  pay  certain  legacies, 
and  also  left  certain  real  estate  incumbered  by  a  mortgage  which  was 
foreclosed,  and  the  premises  were  sold  to  the  executors  and  their  part- 
ner, who  was  cognizant  of  the  terms  of  the  will  ftnd  of  all  the  circum- 
stances, for  about  half  of  their  value,  and  the  sale  left  a  deficiency  which, 
as  a  debt  unprovided  for,  was  paid  by  the  executors  out  of  the  trust 
fund,  thereby  rendering  it  insufficient  to  pay  said  legacies,  a  trust  will 
be  declared  in  the  property  in  favor  of  the  cestui  que  trust,  as  the  execu- 
tors cannot  purchase  for  their  own  benefit  property  which,  although  not  the 
subject  of  the  trust,  is  connected  with  it  in  this,  that  a  sale  of  the 
property  for  less  than  its  value  will  diminish  the  trust  fund,  and  a  pur- 
chase by  them  for  less  than  the  value  of  the  property  inures  to  the  bene- 
fit of  the  ceHtiii  que  trust,  although  no  actual  fraud  on  their  part  is  shown: 
and  their  lialiility  to  the  cestui  que  trust  is  not  affected  by  the  provi?ioii 
in  the  decree  of  foreclosure,  that  any  of  the  parties  to  the  action  might 
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that  said  referee  give  three  weeks'  notice  of  the  time  and  place 
of  said  sale^  in  the  manner  required  by  law;  and  at  such  sale 
any  party  to  this  action  may  become  a  purchaser."  In  pursu- 
ance of  this  direction,  the  sale  was  had  and  the  purchase  made 
as  above  indicated.  The  referee  thereafter  made  a  report,  upon 
which  a  final  judgment  waa  entered,  which  among  other  things, 
confirmed  the  same,  and  directed  the  referee  to  execute  proper 
conveyances  to  the  purchaser,  and  that  the  unpaid  purchaae 
money  be  secured  by  bonds  and  mortgages,  which  were  to  be  de- 
livered to  James  Gordon  Sennett,  ^^as  trustee  as  aforesaid,  or 
to  his  attorney,  to  be  by  him,  the  said  James  Gbrdon  Bennett, 
as  such  trustee,  held  upon  the  trust  mentioned  in  the  will  and 
codicil  of  James  Gordon  Bennett,  deceased."     And  it  was  also 
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become  purchasers  at  the  sale,  nor  by  the  order  conflrming  the  sale,  nor 
by  the  decree  of  the  surrogate  settling  their  accounts,  as  the  rights  and 
equities  of  the  cestui  que  trust,  as  between  him  and  his  trustees,  wm  not 
before  the  court  or  involved  in  the  foreclosure  suit;  and  their  partner 
stands  in  no  better  position  than  they  in  the  purchase,  but  is  affected  with 
whatever  legal  disability  attached  to  them. 
Fulton  V.  Whitney,  66  N.  Y.  648. 

d.  Oaardian, 

A  purchase  by  a  guardian  ad  litem  of  the  real  estate  of  his  ward  upon 
a  foredoenre  sale  thereof  is  voidable  at  the  instance  of  the  cestui  qua 
trust. 

Dugan  V.  Denyse,  13  App.  Div.  214;  77  Si.  Bep.  308;  43  Supp.  808. 

A  purchase  by  a  guardian  in  his  own  name  of  the  lands  of  his  ward  at 
a  partition  sale  is  presumed  to  be  void,  and  is  not  rendered  valid  by  a  con- 
firmation by  the  court  of  the  report  of  sale. 

ODonoghue  v.  Boies,  159  N.  Y.  87;  53  N.  E.  537. 

A  purchase  by  a  guardian  ad  litem  of  the  real  estate  of  his  ward  at 
a  partition  sale  may  be  avoided  by  the  ward. 
Gallatian  v.  Cunningham,  8  Cow.  361. 

The  purchase  by  a  testamentary  guardian  of  an  infant  of  the  lands 
of  his  ward,  at  a  sale  in  partition,  is  voidable  by  the  infant. 
Munsell  v.  Munsell,  33  Misc.  185;  102  St.  Rep.  329;  68  Supp.  329. 
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adjudged  ''that  the  deeds  of  said  referee  to  be  given  as  aforesaid 
shall  be  valid  and  effectual  forever^  and  operate  to  convey  to  the 
grantee  therein  named  all  the  estate,  rights  title,  and  interest, 
claim  and  demand,  legal  and  equitable,  as  well  of  all  and  each 
of  the  parties  to  this  action  as  of  the  children  bom  of  the  body 
of  the  defendant  Jeanette  Bell  after  the  filing  with  the  clerk  of 
the  city  and  county  of  New  York  of  the  notice  of  pendency  of 
this  action,  or  after  the  entry  of  the  interlocutory  judgment  in 
this  action,  or  hereafter  to  be  so  bom,  in  and  to  the  premises  de- 
scribed in  said  deeds,  and  each  of  them;  and  said  deeds,  and 
each  of  them,  shall  be  a  perpetual  bar  as  well  against  all  and 
each  of  the  parties  to  this  action  as  against  the  children  so  to 
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A  special  guardian  of  an  infant,  appointed  in  proceedings  taken  to  au- 
thorize the  sale  of  the  infant's  real  estate,  by  the  executicm  of  a  deed  as 
special  guardian  to  himself  individually,  doee  not  acquire  a  marketable 
title  to  the  property. 

Buderua  ▼.  Immen,  20  Week.  Dig.  8S. 

A  purchase,  by  a  testamentary  guardian  of  an  infant  devisee,  of  the  i 

real  estate  of  the  testator,  at  a  sale  thereof  to  pay  debts  under  a  surro- 
gate's order,  is  voidable  at  the  election  of  the  ward;  but  where  the  sale 
was  made  beneficial  to  the  ward  at  which  he  waa  present,  and  who,  instead 
of  repudiating  it,  suffered  eighteen  years  to  elapse  after  he  became  of 
age  without  impeaching  the  conveyance,  he  must  be  deemed  to  have  af- 
firmed the  sale. 

Bostwick  V.  Atkins,  8  N.  Y.  53. 

Where  a  will  gave  the  widow  a  fee  in  real  estate  determinable  upon  her 
remarriage,  and  plaintiff,  an  infant,  a  contingent  fee,  depending  upon  the  • 
happening  of  that  event,  and  proceedings  were  instituted  for  a  sale  of 
pi.  .11  tiff's  interest,  in  which  the  executor  was  appointed  special  guar- 
dian for  plaintiff,  and  he  and  the  wide  .v  executed  a  conveyance  to  the  pur- 
chaser, who  executed  to  the  special  guardian  a  mortgage  upon  the  lands 
for  part  of  the  purchase  money,  a  conveyance  received  by  the  guardian  in 
his  own  name,  at  the  sale  on  the  foreclosure  by  him  of  this  mortgage, 
will  not  be  allowed  to  stand  in  an  action  brought  by  plaintiff,  subsequent 
to  the  remarriage  of  the  widow,  to  compel  the  transfer  of  the  title  to,  or 
in  trust  for  Kim. 

Dodge  V.  Stevens,  94  N.  Y.  209. 
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be  bom  as  aforesaid,  and  against  all  and  every  person  claiming 
through  or  under  them,  by  title  accruing  subsequent  to  the  filing 
with  the  clerk  of  the  city  and  county  of  New  York  of  the  notice 
of  the  pendency  of  this  action."  The  referee  thereafter  made  a 
report,  in  and  by  which  he  showed  to  the  court  that  he  had  per- 
formed his  duty  as  directed;  that  the  deed  and  the  bonds  and 
mortgages,  as  specified,  had  been  delivered  to  James  Gordon 
Bennett,  as  trustee,  to  be  held  by  him  under  the  will  and  codi- 
cil. 

Under  these  circumstances,  we  think,  notwithstanding  the 
fact  that  the  purchase  was  made  by  the  trustee  at  the  sale,  that 
the  purchaser  acquired  a  good  and  marketable  title.     The  court 

Markbtablenebs  of  Individual  Titlb  of  Trustee  on  Purohasb  of 

Lands  of  Brnbficiart, — continued. 

A  widow  who  goes  into  possession  of  the  real  estate  of  which  her  in- 
testate husband  died  seized  thereby  becomes  guardian  in  socage  of  their 
minor  children,  and  a  purchase  by  her  of  such  real  estate  at  a  subsequent 
foreclosure  sale  of  a  mortgage  given  by  her  husband  inures  to  the  bene- 
fit of  the  said  children,  at  their  election,  although  she  hxui  an  individual^ 
interest  to  protect,  and  the  acceptance  of  a  subsequent  conveyance  by  her 
to  one  of  the  children  who  had  become  of  age  is  not  a  ratification  of  her 
individual  purchase  by  such  child. 

General  Synod  of  Reformed  Church  v.  O'Brien,  13  Misc.  729;  69  St. 
Rep.  563;  35  Supp.  209. 

O'Brien  v.  General  Synod  of  Reformed  Church,  10  App.  Div.  606;  76  St. 
Rep.  356;  42  Supp.  356. 

A  mother  of  infants,  who,  upon  the  death  of  their  father  intestate,  has 
become  their  guardian  in  socage,  and  as  such  has  the  custody  of  their  in- 
terests in  real  estate  inherited  from  him,  and  who  also  has  a  personal  in- 
terest therein  as  dowress,  may,  for  the  protection  of  her  own  interest, 
purchase,  at  a  foreclosure  sale,  such  real  estate  in  her  own  name  and 
convey  a  good  title  to  a  subsequent  grantee. 

Boyer  v.  East,  161  N.  Y.  680;  56  N.  K  114. 

A  widow,  although  she  is  guardian  in  socage  of  the  infant  heirs  of 
her  husband,  may,  to  protect  her  own  interests,  purchase,  at  the  fore- 
closure sale,  property  purchased  by  her  husband  in  his  own  name,  but 
with  his  wife's  funds,  under  an  agreement  with  her  that  the  title  should 
be  taken  in  their  joint  names. 

Lucky  v.  Odell,  46  Super.  547 
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was  put  in  possession  of  all  the  facts  relating  to  the  sale,  and 
the  interest  of  the  respective  parties  therein,  including  that  of 
the  trustee.  lie  was  a  party  to  the  action  in  his  individual  ca- 
pacity, and  as  such  was  authorized  to  make  the  purchase,  and 
that  he  was  so  authorized  does  not  seem  to  as  to  be  subject  to 
the  criticism  suggested  by  the  appellant's  counsel.  He  individ- 
ually owned  one  half  of  the  property  sold,  and,  being  such  own- 
er, the  court  had  the  power  to  authorize  him  to  protect  his  in- 
terest upon  a  sale.  Boyer  v.  East,  161  N.  Y.  680;  56  N.  E. 
114.  In  the  case  just  cited  the  court  of  appeals  held  that  the 
mother  of  certain  infants,  who  upon  the  death  of  their  father 
intestate  had  become  their  guardian  in  socage,  and  as  such  had 

Markbtablsnbbs  of  Individual  Titlb  of  Trustbe  on  P(7Rciiase  of 

Lands  of  Bbnbficiaay,— coDtinucd. 

A  widow  of  an  intestate,  in  possession  of  his  real  estate  as  dowress  and 
as  guardian  in  socage  of  the  minor  heirs,  occupies  a  fiduciary  relation 
towards  them,  which  prevents  her  paying  up  the  amount  due  on  a  land 
contract  for  her  individual  benefit,  and  she  wiU  not  receive  a  good  title 
by  a  purchase  in  her  own  name  of  the  premises  at  the  foreclosure  sale  of 
a  mortgage  of  which   she  obtained  an  assignment. 

Knolls  y,  Barnhart,  71  K.  Y.  474. 

e.  Wife  of  trustee* 

Since  the  passage  of  the  married  woman's  act,  a  wife,  whose  husband 
holds,  as  trustee,  a  second  mortgage  on  premises  sold  under  the  foreclo- 
sure of  a  first  mortgage  thereon,  may  purchase  them  at  such  sale  and 
acquires*  a  good  title  thereto. 

Potter  V.  Sachs,  45  App.  Div.  454;  95  St.  Rep.  426;  61  Supp.  426. 

Tlie  wife  of  one  of  the  executors  named  in  a  will,  who,  after  the  pass- 
age of  the  married  woman's  act,  purchases  real  estate,  devised  to  the 
executors  in  trust  with  directions  to  sell  at  public  auction,  held  pursu- 
ant to  such  directions,  and  pays  her  bid  out  of  her  separate  estate,  ac- 
quires a  marketable  title  to  the  property  purchased,  where  there  is  not  a 
single  fact  which  casta  the  slightest  suspicion  upon  the  bona  fides  of  the 
sale,  or  tends  in  any  degree  to  show  that  she  acted  in  ooUusion  with  her 
husband,  or  that  the  property  was  not  fairly  sold. 

Miller  v.  VVeinstein,  52  App.  Div.  533;  99  St.  Rep.  387;  66  Supp.  387. 

The  purchase  by  a  wife  of  a  special  guardian  of  infants  on  a  sale  by 
him  of  their  real  estate  will  be  looked  upon  with  disfavor  by  the  court. 
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the  custody  of  their  interest  in  certain  real  estate  inherited  from 
the  father,  had  the  right,  for  the  protection  of  her  dower  inter- 
est, to  purchase  at  a  foreclosure  sale  of  the  real  estate  and  take 
a  deed  in  her  own  name.  And  here  we  think  that  James  Gor- 
don Bennett,  for  the  protection  of  his  personal  interest  in  the 
l|^al  estate,  had  the  right  (having  been  previously  authorized  by 
the  coiLrt)  to  make  the  purchase  of  the  real  estate  in  question ; 
and  as  such  he  acquired  a  good  and  marketable  title,  which  he 
subsequently  conveyed  to  the  plaintiff's  testator. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs.     All  concur. 


MaBKBTABLBNKSS  of  iNDIYroUAL  TiTLB  OT  TrUSTBB  ON  PUBCHABB  OF 
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but  where  the  sale  is  confirmed  by  the  court  with  full  knowledge  of  the 
facts,  the  title  cannot,  after  the  lapse  of  twenty-six  years  and  long;  after 
ail  the  infants  have  become  of  age,  be  questioned. 
Strauss  v.  fiendheim,  162  N.  Y.  460;  56  N.  £.  1007. 

•Where  a  trustee  sold  the  trust  estate  to  a  person  who,  by  previous  ar- 
rangement with  him  became  the  purchaser,  to  hold  it  in  trust  for  the  wife 
of  the  trustee,  who  was  one  of  two  cestui  que  trustent,  the  other  is  en- 
titled to  have  the  purchase  set  aside,  although  the  sale  was  at  public  auc- 
tion«  bona  fide,  and  for  a  fair  price. 

Davoue  v.  Fanning,  2  Johns.  Ch.  252. 

Where  the  committee  of  a  lunatic,  who  owned  an  undivided  interest  in 
real  estate,  without  authority  from  the  court,  purchases  the  premises 
for  their  fair  value  in  the  name  of  his  wife,  at  a  partition  sale  which 
is  open  and  fair,  and  the  wife  subsequently  conveys  the  premises  to  the 
committee  for  a  nominal  consideration,  the  latter's  title  is  not  marketable, 
and  an  accounting  at  which  the  heirs  and  next  of  kin  of  the  lunatic 
are  made  parties  and  execute  releases  discharging  the  committee  does 
not  remedy  the  defect,  where  it  does  not  appear  that  notice  was  served 
upon  the  lunatic,  who  was  still  living,  or  that  he  was  represented  by  any 
person  charged  with  the  duty  of  caring  for  his  interest. 

Taylor  y.  Klein,  47  App.  Div.  343;  06  St.  Rep.  4;  62  Supp.  4. 

f.  Agent  of  trustee. 

The  purchase,  at  a  Bale  of  real  estate  of  an  intestate  for  the  payment  of 
N.  y.  A.  29 
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his  debts,  by  sne  acting  as  the  agent  or  for  the  benefit  of  the  administra- 
tor, is  void. 
Forbes  ▼.  Halsey,  26  N.  Y.  53. 

A  sale  of  real  estate  to  a  person  who  was  really  the  agent  of,  and  wfac 
conv^ed  the  title  to,  a  receiver  appointed  pending  an  action  for  the  par- 
tition of  the  real  estate  may  be  set  aside  by  the  plaintiffs  in  the  action 

Roediger  ▼.  Gleason,  11  Misc.  483;  67  St.  Rep.  318;  33  Supp.  447. 

A  purchase  of  the  trust  estate,  through  the  intervention  of  a  third  per- 
son,  by  one  of  several  trustees,  who  is  also  one  of  the  beneficiaries  oi 
the  trust,  is  voidable  at  the  dection  of  the  other  cestui  que  truBteat. 

Tiffany  v.  Qark,  68  N*.  Y.  632. 

A  trustee  of  lands,  subject  to  a  mortgage,  cannot  acquire  a  marketable 
title  thereto,  by  taking  an  assignment  of  the  bid  of  the  purchaser  on  the 
foreclosure  sale  under  the  mortgage  and  a  deed  in  his  own  name  from 
the  referee. 

Toole  V.  McKieman,  48  Super.  163. 

Where  a  testator  devised  the  use  and  income  of  his  real  estate  to  his 
three  children  during  the  life  of  the  eldest,  and  upon  her  death,  one  lis  If 
absolutely  to  her  son,  and  one  quarter  to  the  other  two,  and,  in  the  event 
of  the  death  of  the  latter  before  the  eldest,  their  share  to  go  to  their  is- 
sue, and  appointed  the  eldest  executrix  and  empowered  her,  with  the  con- 
sent of  the  other  two,  to  sell  his  real  estate,  and  she,  with  their  consent, 
conveyed  the  property  to  a  third  party,  who,  soon  after  conveyed  it 
back  to  them,  they  did  not  acquire  a  marketable  title  by  such  convey- 
ance, as  they  were  donees  of  a  power  of  sale,  and  owed  a  duty  to  their 
children  to  protect  their  interests  as  contingent  remaindermen,  which  was 
inconsistent  with  the  acquisition  of  the  property  in  fee  simple  absolute  by 
t h em ^ elves  as  purchasers. 

Stokes  V.  Hyde,  14  App.  Div.  530;  78  St.  Rep.  132;  44  Supp.  132. 

Where,  in  a  proceeding  under  the  statute  for  the  sale  of  real  estate  to 
pay  debts  of  a  testator,  the  auctioneer  employed  by  the  executor  bid  in  the 
premises  himself,  and,  before  confirmation  of  the  sale,  made  an  arrange- 
ment with  the  executor,  by  which  they  were  to  be  jointly  interested  in 
the  purchase,  and,  after  a  subsequent  confirmation  of  the  sale  by  the  sur- 
rogate, the  executor  executed  a  deed  of  the  premises  to  the  auctioneer,  and 
on  the  same  day,  received  from  him  a  deed  to  himself  of  one  half  thereof, 
such  sale  will  be  set  aside. 

Terwilliger  v.  Brown,  44  N.  Y.  237. 

Where  a  father,  who  was  guardian  in  socage  of  his  infant  children  and 
tenant  by  the  curtesy  of  premises  formerly  owned  by  their  deceased  mother, 
subject  to  a  mortgage  which  was  by  its  terms  to  become  due,  at  the  option 
of  the  mortgagee,  upon  a  default  in  the  payment  of  interest,  suffered  the 
premises  to  be  sold  in  foreclosure  upon  a  default  in  interest,  and  soon 
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thereafter  took  a  deed  of  them  from  the  mortgagee,  by  whom  they  were 
purchased  at  the  sale,  for  the  same  consideration  as  that  paid  at  the  fore- 
closure sale,  giving  in  payment  a  larger  mortgage  than  that  foreclosed, 
in  the  absence  of  evidence  that  he  acted  in  bad  faith  or  with  the  intent 
to  deprive  the  infanta  of  their  interest  ill  the  property,  his  title  to  the 
premises  is  a  marketable  one. 

Kullman  v.  Cox,  26  App.  Div.  158 ;  83  St.  Rep.  908 ;  49  Supp.  908, 

A  purchase  by  a  guardian  ad  litem  of  infant  parties  to  a  partition  ac- 
tion of  the  lands  sought  to  be  partitioned,  at  the  sale  thereof  by  a  ref- 
eree, does  not  give  him  a  valid  title,  although  he  did  not  make  the  pur- 
chase for  his  own  benefit,  but  as  agent  for  other  persons. 

Lefevre  v.  Laraway,  22  Barb.  167. 

Where  a  trustee  suffers  large  portions  of  the  trust  estate  to  be  sold 
upon  various  incumbrances,  and  becomes  the  purchaser  of  the  same,  in 
the  name  of  his  sons  and  other  persons,  be  will  not  acquire  a  good  title 
thereto,  but  will  be  deemed  to  hold  them  for  the  benefit  of  the  cestui  que 
trust. 

Iddings  v.  Bruen,  4  Sand.  Ch.  223. 

Where  trust  property  is  sold  under  hostile  proceedings,  by  a  judicial 
sentence,  upon  an  incumbrance  made  prior  to  the  trust,  the  trustee,  by  a 
subsequent  purchase  from  a  bona  iide  purchaser,  acquires  a  marketable 
title  to  the  property. 

De  Bevoise  V.  Sandford,  1  HofT.  Ch.   192. 

A  sale  and  conveyance  by  a  trustee,  of  the  trust  property,  so  that  he 
becomes  the  purchaser  himself,  is  voidable  at  the  instance  of  the  cestui 
que  trust,  although  the  sale  may  have  been  fairly  conducted  and  the  price 
obtained  full  and  ample,  but  it  may  be  confirmed  by  the  cestui  que  trust 
by  his  acceptance  of  his  share  of  the  proceeds. 

Johnson  v.  Bennett,  39  Barb.  237. 

A  bona  fide  purchase,  through  a  third  party,  by  an  executor,  of  the 
real  estate  of  the  testator,  at  the  sale  held  by  him  pursuant  to  a  power 
of  s-ile  in  trust  in  the  will,  is  voidable  at  the  election  of  the  beneficiary, 
who  is  not  estopped  from  bringing  an  action  against  the  trustee  to  set 
aside  the  sale,  by  an  acceptance  of  the  proceeds  of  the  sale  under  protest 
and  with  an  express  reservation  of  the  right  to  controvert  the  validity  of 
the  sale. 

Boerum  v.  Schenck,  41  N.  Y.  182. 

Where  upon  the  foreclosure  sale  of  a  mortgage  executed  to  a  trustee 
to  secure  bonds,  the  property  is  purchased,  through  the  trustee's  instruc- 
tions, for  a  bank,  of  which  he  was  cashier,  and  the  deed  was  made  to  a 
director  of  the  bank  who  conveyed  it  to  the  teller  by  whom  it  was  sub- 
sequently conveyed  to  the  bank,  and  upon  the  failure  of  the  bank  the 
property  passed  to  its  receiver  who  sold  it  at  an  advance,  the  bondholders 
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can  compel  the  receiver  to  pay  over  the  profit  derived  by  the  bank  from 
the  purchase  and  r^---  *. 

People  v.  MercHantt)'  Bank,  35  Hun,  97 ;  aff'd  90  N.  Y.  642. 

The  clerk  of  a  broker  employed  to  make  a  sale  of  land,  who  has  access 
to  the  correspondence  between  his  principal  and  the  vendor,  stands  in 
such  a  relation  of  confidence  to  the  latter  that,  if  he  becomes  the  pur- 
chaser, he  is  chargeable  as  trustee  for  the  vendor,  and  must  reconvey  the 
land,  although  the  price  paid  by  him  upon  the  purchase  was  fair  and 
adequate,  and  the  broker  was  exonerated  from  fraud  in  the  sale. 

Gardner  v.  Ogden,  22  N.  Y.  327. 

Wlicre  an  executor,  having  power  under  the  will,  sold  the  res!  est&tc 
to  a  third  person,  having  the  same  family  name  as  the  executor,  and, 
by  a  deed  dated  four  days  later,  the  grantee  conveyed  the  premises  back- 
to  the  executor  individually,  both  deeds?  being  recorded  upon  the  same 
day  with  an  interval  of  but  five  minutes  between,  and  no  aocounting  cr 
settlement  of  the  e>>tate  was  made  by  the  executor,  and  there  was  no 
ratification  of  the  transfer  by  those  interested  under  the  w^ill,  it  is  im 
possible  to  avoid  the  inference  that  the  conveyance  by  the  executor  and  the 
deed  back  to  him  were  one  transaction,  and  that  the  trustee  acted  in  tlie 
double  capacity  of  seller  and  purchaser  of  the  trust  property,  and  his 
title,  therefore,  is  voidable  at  the  election  of  the  beneficiaries  /  named  in 
the  will. 

People  V.  Open  Board  of  Stock  Brokers  Building  Co.  92  N.  Y.  98. 

Where  an  executor,  with  power  to  sell  real  estate  under  the  will,  fails 
to  apply  to  the  surrogate  for  an  order  to  sell  it  upon  becoming  aware' of 
the  insufficiency  of  the  personal  assets  to  pay  the  debts,  but  purchases  the 
trust  property  at  the  foreclosure  sale  of  a  mortgage  held  by  a  person  to 
whom  he  has  been  instrumental  in  having  it  assigned,  he  tftkes  the  prop- 
erty for  the  benefit  of  the  cestui  que  trust. 

Conger  v.  Ring,  11  Barb.  356. 
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Stieffel  V.  Tolhurat 


STIEFFEL  et  al  v.  TOLHUEST  et  al. 

[5S  App.  Div.  SSi;  101  8t.  Rep.  274;  67  8upp.  £7^.] 

%§tiprenie    Court,    Appellate    Divisiofif  First    Department.    Deoember  7, 

1900.) 

Vtausmo — ^RxDUiTDANOT— Repetition  of  Denials. 

Beassertions  of  previous  denials  in  a  paragraph  in  an  answer  setting  up 
the  unconstitutionality  of  a  statute  on  which  the  cause  of  action 
is  based,  may  be  stricken  out  as  redundant ;  the  previous  denials  reach- 
ing all  the  allegations  of  the  complaint,  and  the  paragraph  not  being 
otherwise  in  a  condition  to  be  reached  by  a  demurrer. 

SflLppeal  from  special  term,  New  York  county. 

Aotion  by  Caroline  K.  Stieffel  and  others  against  Charles  H. 


Note. — Denials  as  Defenses. 

a.  In  general. 

b.  Remedies  of  plaintiff. 

1.  Motion  to  strike  out. 

2.  Demurrer. 


a.  In  general. 

The  answer  of  the  defendant  must  contain:  1.  A  general  or  specific 
denial  of  each  material  allegation  of  the  complaint  controverted  by  the 
defendant,  or  of  any  knowledge  or  information  Ihereof  sufiicient  to  form 
a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim in  ordinary  and  concise  language,  without  repetition. 

§  500,  Code  Civil  Procedure. 

Notwithstanding  the  section  of  the  Code  of  Civil  Procedure  quoted  above 
is  brief  and  apparently  clear,  an  investigation  of  the  cases  shows  that 
great  confusion  has  arisen  as  to  the  meaning  and  scope  of  the  term  "de- 
fense'* when  applied  to  pleading. 

Thus  in  discnssing  whether  or  not  a  defense  was  demurrable  the  court 
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Tolhurst  and  others.  From  an  order  (32  Misc.  469;  100  St 
Rep.  538 ;  G6  Supp.  538)  denying  a  motion  to  strike  out  por- 
tions of  an  answer  as  irrelevant  and  redundant,  and  to  require 
defcndantd  to  make  other  portions  more  definite  and  certain 
plaintiffs  appeal.     Modified. 

Argued  before  Van  Bbunt,  P.    J.,   and   Hatoh^  Bumsey, 
Patterson,  and  Inqrahah,  JJ. 

Wolcott  G.  Lane,  for  appellants. 

Frank  L.  Eckerson,  for  respondents. 

RuMSiBY,  J.     The  action  is  brought  to  recover  of  the  defend- 
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of  appeals,  in  Douglass  v.  Phaenix  Insurance  Co.  138  N.  Y.  208;  52  St. 
Rep.  164,  said:  "The  affirmative  defense  is  to  be  treated  as  a  separate 
plea,  and  the  defendant  is  not  entitled  to  have  the  benefit  of  denials  made 
in  another  part  of  the  answer^  unless  repeated  or  incorporated  by  refer- 
ence and  made  a  part  of  the  affirmative  defense." 

While  that  statement  can  hardly  be  regarded  as  more  than  a  dictum, 
yet  it  tends  to  lead  to  the  conclusion  that,  in  the  opinion  of  the  court,  a 
denial  can  constitute  a  part  of  a  defense. 

And  this  impression  is  furthered  by  a  dictum  in  Wintringham  v.  Whit- 
ney, 1  App.  Div.  219:  72  St.  Rep.  660;  37  Supp.  188,  where  the  court  said 
"A  demurrer  t*o  a  defense  which  consists  in  part  of  a  general  denial  can- 
not be  sustained." 

But  in  more  recent  cases  in  the  lower  courts  it  is  bald  that  within 
the  meaning  of  S  500,  Code  Civil  Procedure,  denials  do  not  ooiutitiite  s 
defense,  and  cannot  be  pleaded  as  such. 

Laurie  v.  Duer,  30  Misc.  154;  05  St.  Rep.  930;  61  Supp.  980. 

Von  Hagen  v.  Waterbury  Mfg.  Co.  22  Misc.  580;  83  St.  Rep.  466;  49 
Supp.  465. 

I^IcManus  v.  Western  Assurance  Go.  43  App.  Div.  550;  82  St.  Rep.  820; 
48  Supp.  820. 

SUten  Island  M.  U.  Co.  v.  HinchclilTe,  34  Misc.  40;  102  St  Rep.  556; 
68  Supp.  556. 

Green  v.  Brown,  22  Misc.  279;   83  St.  Rep.  163;  49  Supp^  163. 
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ant3  as  truateeB  of  a  stock  corporation  a  debt  of  the  corporatioiiy 
for  which  the  defendants  are  liable  because  of  the  failure  of  the 
corporation  to  file  the  report  required  by  section  30  of  the  stock 
corporation  law.  The  first  and  second  paragraphs  of  each  of 
the  answers  contain  a  denial  of  every  allegation  of  the  com- 
plaint The  third  paragraph,  which  is  pleaded  as  a  second  de- 
fense, begins  as  follows: 

''The  above-named  defendant,  repeating  and  realleging  the  allegations 
contained  in  this  answer  and  set  forth  in  paragraphs  marked  'First/  and 
'Second'  of  said  answer,  as  fully  and  as  completely  as  if  herein  again 
set  forth,  aUeges,"  etc. 

The  remaining  allegations  of  the  second  defense  are  that  sec- 

Dknials  as  Defenses, — continued. 

Kelly  Y.  Sanunis,  25  Misc.  6;  87  St.  Rep.  825;  53  Supp.  825. 

Flack  v.  O'Brien,  19  Misc.  390;  77  St.  Rep.  854;  43  Supp.  854. 

Woods  V.  Reiss,  78  Hun,  78;  60  St.  Rep.  794;  29  Supp.  263. 

Cruikshank  v.  Press  Pub.  Co.  32  Misc.  152;  99  St.  Rep.  678;  65  Supp. 
678. 

Carter  y.  Eighth  Ward  Bank,  33  Misc.  128;  101  St.  Rep.  300;  67  Supp. 
300. 

State  v.  South  Dakota  ▼.  McChesney,  87  Hun,  293;  68  St.  Rep.  442; 
34  Supp.  362. 

And  a  denial,  general  or  specific,  cannot  be  pleaded  as  a  part  of  a  plea 
of  new  matter. 

State  of  South  Dakota  ▼.  MeChesney,  87  Hun,  293;  68  St.  Rep.  442; 
34  Supp.  362. 

Carter  t.  Eighth  Ward  Bank,  33  Misc.  128;  101  St.  Rep.  300;  67  Supp. 
300. 

Staten  Island  M.  R.  Co.  v.  HinchclifiTe,  84  Miso.  49;  102  St.  Rep.  656; 
68  Supp.  556. 

Thus,  after  several  specific  denials,  it  is  improper  for  the  defendant 
to  incorporate  in  subsequent  defenses  setting  up  new  matter  the  state- 
ment that  the  defendant  'reiterates  the  denials  of  the  first  defense  and 
alleges,"   etc. 

State  of  South  Dakota  y.  McChesn^,  87  Hun,  293;  68  St.  Rep.  442;  34 
Supp.  362. 

The  reason  for  this  rule  is  that  denials  are  in  no  sense  new  matter,  which 
alone  can  constitute  a  defense. 
S  500,  Code  Civil  Procedure. 
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lion  30  of  the  stock  corporation  law  is  unconstitutional.  We 
do  not  consider  whether  it  was  necessary  to  set  up  any  such  de- 
fense in  the  answer,  or  whether  the  defendants  might  not  have 
raised  it  hy  demurrer  to  the  complaint.  As  both  parties  seem 
to  be  willing  to  treat  it  as  a  proper  question  to  be  raised  by  an- 
swer, we  shall  assume  that  they  are  correct  in  so  doing. 

The  plaintiff  complains  that  that  portion  of  the  second  de- 
fense above  quoted  is  redundant,  but  that  does  not  necessarily 
require  a  court  to  strike  it  out.  Ordinarily  a  party  will  be  per- 
mitted to  draft  his  pleadings  to  suit  himself  (Park  v.  Nat 
A\Tiol.  Druggists  Association,  30  App.  Div.  508;  86  St.  Eep. 
475 ;  52  Supp.  475)  ;  and  no  part  of  his  pleading  will  be  strick- 

Denials  as  Dkfsnbes, — continued. 

State  of  South  Dakota  ▼.  McChesney,  87  Hun,  293;  68  St.  Rep.  442;  34 
Supp.   362. 

Carter  y.  Eighth  Ward  Bank,  33  Misc.  128;  101  St.  Rep.  300;  67  Supp. 
300. 

Cruikshank  ▼.  Press  Pub.  Co.  32  Misc.  152;  09  St.  Rep.  678;  65  Supp. 
678. 

Staten  Island  M.  R.  Co.  y.  Hinchdiffe,  34  Misc.  40;  102  St.  Rep.  556; 
68  Supp.  656. 

Laurie  y.  Duer,  30  Misc.  164;  05  St.  Rep.  930;  61  Supp.  930. 

McManus  y.  Western  Assurance  Co.  43  App.  Diy.  550;  82  St.  Rep.  820; 
48  Supp.  820. 

Kelly  y.  Sammis,  25  Misc.  6;  87  St..  Rep.  825;  53  Supp.  825. 

Flack  y.  O'Brien,  19  Misc.  399;  77  St.  Rep.  864;  43  Supp.  854. 

In  Staten  Island  M.  R.  Co.  y.  Hinchcliffe,  34  Misc.  49;  102  St.  Rep. 
556;  68  Supp.  556,  the  court  said:  "A  general  denial  of  the  allegations 
of  the  complaint,  or  a  specific  denial  of  tuxy  of  them,  cannot  be  a  part 
of  a  'defense.'  A  denial  in  a  'defense'  is  irreleyant  and  immaterial  there. 
A  'defense'  can  consist  only  of  'new  matter'  which  constitutes  a  defense  to 
the  action  if  all  the  material  allegations  of  the  complaint  be  taken  as 
true.  'New  matter'  is  matter  which  is  not  embraced  within  the  issue 
raised  or  which  can  be  raised  by  a  denial,  i.  e.,  it  is  matter  which  can- 
not be  proyed  under  a  denial.  A  'denial'  is  not  what  is  termed  a  'defense' 
in  pleading  and  never  was.  It  is  a  confusion  of  ideas  to  call  a  'denial*  t 
'defense,'  when  using  the  terminology  of  pleading.  A  denial  only  raises 
an  issue  on  the  complaint;  whereas  a  'defense'  consists  of  new  matter 
which  is  a  defense  to  the  action  even  though  the  complaint  be  true." 
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en  out  as  irrelevant  or  redundant  unless  the  court  can  see  that 
the  moving  party  is  aggrieved  by  it,  and  that  the  striking  it  out 
does  no  harm  to  the  pleader.  That  the  right  of  the  plaintiff 
to  demur  to  the  affirmative  defense  set  up  in  the  answer  is  seri- 
ously affected  by  the  presence  of  these  denials  cannot  be  denied. 
He  can  only  demur  to  the  whole  answer,  including  the  denials ; 
and,  although  upon  the  trial  of  the  issue  of  law  thus  raised  the 
court  might  say  that  the  affirmative  defense  is  not  sufficient,  yet 
it  could  not  sustain  the  demurrer,  because  of  the  presence  in 
that  answer  of  the  denials  of  the  whole  complaint,  which  clearly 
are  sufficient  in  law.  Therefore  the  right  of  the  plaintiff  to  de- 
mur to  the  affirmative  defense  contained  in  the  third  paragraph 
of  the  answer  is  substantially  taken  away  by  the  presence  of 
these  denials.     It  is  very  clear  that  these  denials  are  redundant, 

•  Denials  as  Defenses, — continued. 

Again  the  court  said  in  Flack  v.  O'Brien,  19  Misc.  399;  77  St.  Rep.  854: 
43  Supp.  854,  "A  denial  is  not  a  'defense*  at  all,  and  may  not  be  so  desig- 
nated. A  'defense'  consists  of  an  affirmative  statement  of  new  matter  only. 
.  .  .  If  there  he  no  such  new  matter,  then  there  should  be  nothing  ex- 
cept the  denial." 

In  the  case  last  quoted,  the  court  denied  the  defendant  leave  to  serve 
an  amended  answer  alleging  that  '*For  a  first  defense:  He  admits  the 
allegations  contained  in  the  paragraph  marked  first  in  said  complaint  con- 
tained," followed  as  parts  of  the  so-called  ''defense/'  by  subdivisions  num- 
liered  from  "second"  to  "sixth,"  both  inclusive,  each  consisting  mainly  of 
general  and  specific  denials  and  admissions  of  allegations  of  the  complaint. 

b.  Remedies  of  plaintiff. 
1.  Motion  to  strike  out. 

A  denial  when  included  in  a  defense  consisting  of  new  matter  may  be 
stricken  out  as  irrelevant. 

State  of  South  Dakota  v.  McChesney,  87  Hun,  293;  68  St.  Rep.  442;  34 
Supp.  362. 

Staten  Island  M.  R.  Co.  ▼.  Hinchcliffe,  34  Misc.  49;  102  St.  Rep.  556;  68 
Supp.  556. 

Cruikshank  ▼.  Presa  Pub.  Co.  32  Misc.  152;  99  St.  Rep.  678;  65  Supp. 
678. 
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as  they  are  simply  reassert  ions  of  previous  denials  of  all  the 
iact?  set  up  in  the  complaint,  and  already  included  in  the  an- 
swer. They  should  therefore,  be  stricken  out,  unless  some  harm 
may  come  to  the  pleader  because  of  their  absence.  But  it  is 
quite  clear  that  striking  them  out  in  thia  case  will  work  uo  legal 
injury  to  the  defendants.  There  still  remains  in  the  answer  a 
complete  and  perfect  denial  of  all  of  the  allegations  of  the  com- 
plaint. When  the  parties  come  to  the  trial  of  the  issue  of  fact 
raised  by  the  pleadings,  the  plaintiff  will  be  compelled  by  those 
denials  to  prove  every  fact  set  up  in  his  complaint.  The  de- 
fendants can  gain  no  benefit  from  their  repetition,  as  the  de- 
nials do  not  add  anything  to  their  aifirmative  defense  which  pre^ 
sents  only  the  question  whether,  upon  the  facts  proved,  it  is  well 

Denials  as  Dicfenseb, — oontinued. 

Thus  it  is  proper  for  the  court  to  strike  out  from  the  defenses  of  an  an- 
swer statement?  that  certain  preceding  denials  are  ''reiterated  and  re- 
peated." 

Staten  Island  M.  R.  Co.  y.  Hinchcliffe,  34  Misc.  49;  102  St.  Rep.  556; 
68  Supp.  556. 

State  of  South  Dakota  v.  McChesney,  87  Hun,  293;  68  St.  Rep.  442;  34 
Supp.  3C2. 

But  the  court  has  no  power  to  strike  out  as  irrelevant  an  entire  defense, 
even  though  it  be  insufiicient  as  §  545  Code  Civil  Procedure  merely  permits 
irrelevant  matter  to  be  stricken  out  of  an  otherwise  good  defense. 

Goodman  v.  Robb,  41  Hun,  605;  5  St.  Rep.  242. 

Colt  v.  Davis,  50  Hun,  366;  20  St.  Rep.  309;  3  Supp.  354;  16  Civ.  Fr«. 
180. 

Fasnacht  y.  Stehn,  53  Barb.  650. 

Cardeza  y.  Osborn,  32  Misc.  46;  99  St.  Rep.  450;  65  Supp.  450. 

And  when  an  answer  contains*  a  general  denial,  subsequent  specific  de- 
nials may  stricken  out  as  redundant. 

Cruik8hank  y.  Press  Pub.  Co.  32  Misc.  152;  99  St.  Rep.  678;  65  Supp. 
678. 

De  Witt  y.  Brill,  6  Misc.  44;  56  St.  Rep.  61G;  25  Supp.  1001. 


2.  DemufTcr, 

It  has  been  generally  held  m  this  state  that  a  demurrer  will  not  lie  to 
a  defense  in  which  is  included  a  denial. 
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taken.  If  these  redundant  allegations  are  stricken  out,  the  de- 
fendants will  be  in  precisely  the  same  situation  as  they  are  now, 
except  that  the  issue  of  law  raised  by  the  demurrer  to  the  sec- 
ond defense  can  be  raised  and  settled  before  incurring  the  ex- 
pense and  delay  of  a  trial  upon  the  issue  of  fact  raised  by  tlie 
denials.  The  plaintiff,  therefore,  was  entitled  to  have  the  re- 
dundant allegations  stricken  out.*  State  of  South  Dakota  v. 
McChesney,  87  Hun,  293 ;  ^  68  St.  Eep.  442 ;  34  Supp.  362 ; 
Fletcher  v.  Jones,  64  Hun,  274 ;  46  St.  Rep.  125 ;  19  Supp.  47. 
So  far  as  the  motion  to  make  the  answer  definite  and  certain  is 
concerned,  the  conclusion  of  the  court  below  in  that  regard  was 
correct. 

The  order  appealed  from  must  therefore  be  modified  by  re- 
versing so  much  of  it  as  refused  to  strike  out  that  portion  of  the 
answer  complained  of  as  redundant,  and  by  striking  out  that 
allegation,  and  as  so  modified  affirmed,  without  costs  to  either 
party  in  this  court     All  concur. 

Denials  as  Defenses, — continued. 

Wintringham  v.  Whitney,  1  App.  Div.  219;  72  St.  Rep.  660;  87  Supp. 
188. 

Fletcher  v.  Jones,  64  Hun,  274;  46  St.  Rep.  125;   19  Supp.  47. 

Van  Alstyne  v.  Norton,  1  Hun,  537. 

De  Witt  V.  Brill,  6  Mise.  44;  56  St.  Rep.  616;  25  Supp.  1001. 

In  certain  cases  recently  arising  in  New  York  city,  however,  it  has  been 
held  that  defenses  of  the  nature  in  question  are  demurrable  notwithstand- 
ing there  are  included  therein  general  or  specific  denials. 

The  cases  referred  to  are  as  follows : 

Carter  v.  Eighth  Ward  Bank,  33  Misc.  128;  101  St.  Rep.  300;  67  Supp. 
800. 

Cruikshank  y.  Press  Pub.  Co.,  32  Misc.  152;  99  St.  Rep.  678;  66  Supp. 
678. 

Green  y.  Brown,  22  Misc.  279;  83  St.  Rep.  163;  49  Supp.  163. 

Thus  a  demurrer  was  sustained  to  a  defense  in  which  was  pleaded,  with 
new  matter,  a  reiteration  of  a  preyious  denial. 
Green  v.  Brown,  22  Misc.  279;  83  St.  Rep.  163;  49  Supp.  163. 

In  the  case  last  cited  the  court  said  ''I  do  not  overlook  that  in  Fletcher 
y.  Jones,  64  Hun,  274,  46  St.  Rep.  125 ;  19  Supp.  47,  it  was  held  that  a  d«- 
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murrer  to  a  defense  of  new  matter  in  justification  in  an  action  of  libel, 
which  was  adjudged  to  be  no  defense  at  all,  could  not  be  sustained  because 
the  previous  general  denial  to  the  complaint  was  found  to  be  reiterated  in 
such  defense ;  but  I  do  not  conceive  that  case  to  be  regarded  as  more  thui 
local  authority,  if  it  remains  even  that." 

The  ground  of  these  decisions  is  that  denials  in  a  defense  axe  mere  sur- 
plusage or  idle  verbiage  and  are  therefore  not  to  be  regarded  in  the  consid- 
eration of  the  flufficieney  or  relevancy  of  the  new  matter  set  up  as  a  defense. 

The  sufBciency  of  an  'affirmative  defense'  is  to  be  determined  by  the  test 
whether  it  contains  new  matter  which  constitutes  a  defense  to  the  com- 
plaint assuming  the  latter  to  be  true,  and  consequently  denials  in  the  de- 
fense of  matter  stated  in  the  complaint  cannot  be  considered  on  the  Clear- 
ing of  a  demurrer  to  the  defense  interposed  on  the  ground  of  insufficiency 
in  law. 

Carter  v.  Eighth  Ward  Bank,  33  Misc.  128;  101  St.  Bep.  900;  67  Supp. 
300. 

No  cases  have  been  found  in  which  the  court  of  appeals  has  passed  upon 
the  question  of  the  right  to  demur  to  a  defense  of  the  nature  in  question 
Hud  consequently  the  subject  is  still  unsettled,  but  the  position  last  dig- 
cTissed  seems  the  sounder  and  more  logical  of  the  two. 
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YOUNGS  et  aL  v.  MoDONALD. 

[66  App,  Div.  U;  101  8t.  Rep.  S76;  67  8upp.  SIS.} 

{Supreme   Court,    Appellate   Division,  First    Department.    December  7* 

1900.)* 

1.  PBEUMINABT     INJTJI70TION —     DAMAGES — COUNSEL     FeBS — ^BZPEIVBS    OV 

Repebeitoe. 
Reasonable  counsel  fees  incurred  in  a  proceeding  to  ascertain  the  dam- 
age caused  by  the  continuance  of  a  preliminary  injunction  are  proper- 
ly allowed  against  the  surety,  as  part  of  the  damages. 

*  Affirmed  ^y  court  of  appeals,  May,  1901. 

Note. — ^Damages  Chargeable  to  Pbeliminabt  iNJUNonoH. 

a.  Statutory  provisions. 

b.  Amount. 

c.  Counsel  fees  and  expenses. 

1.  Of  opposing  motion  for* 

2.  Of  modifying. 
8.  Of  vacating. 

4.  Upon  the  trial. 
6.  Of  reference. 
6.  On  appeal. 

d.  General  damages. 


a   Statutory  provisions. 

The  party  applying  for  an  injunction  order  must  give  an  undertaking 
that  the  plaintilT  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decides  that  the  plaintiff  was  not  en- 
titled thereto. 

§  620.  Code  of  Civil  Procedure. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  section  "(i.  e.  to 
stay  proceedings  in  an  action  of  ejeotment  or  for  dower,  after  verdict,  re- 
port, or  decision),  the  damages  to  be  paid,  upon  the  vacating  of  the  injunc- 
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2.  Sake — ^Motion  fob  CorrnnruAncE. 

CouDael  fees  incurred  in  opposing  a  motion  to  continue  a  preliminary 
injunction  pending  a  suit  foi'  a  permanent  injunction  are  not  damages 
caused  by  the  continuance,  since  they  are  incurred  before  the  continu- 
ance, and  hence  cannot  be  allowed  against  the  surety  in  proceedings  to 
ascertain  the  damages. 

8.  Same — ^Necessabt  Defense — Expense. 
Though  the  expense  of  a  trial  not  necessary  to  prevent  a  preliminary  in- 
junction from  becoming  permanent,  cannot  be  allowed  against  the  sure- 
ty, as  part  of  the  damages  caused  thereby,  such  expenses  are  properly 
allowed  if  it  appears  that  the  defendant  made  all  reasonable  efforts  to 
obtain  a  dissolution,  and  failed,  so  that  the  trial  was  necessary. 

4.  Same. — Pheparation  for?  Trial —  Previous  to  GoNTuniAiTGE. 
Though  the  expense  of  a  trial  necessary  to  prevent  a  preliminaiy  in- 
junction   from    becoming    permanent  is  properly  allowed  as  damage 
caused  by  the  continuance  of  the  preliminary  injunction,  expenses  in- 
curred in  preparing  for  the  trial  before  the  preliminary  injunction  was 
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tion  order,  or  the  decision  of  the  action  against  the  party  obtaining  it,  in- 
clude, not  only  the  reasonable  rents  and  profits  of  the  real  property,  re- 
covered by  th9  verdict,  report,  or  decision,  but  all  waste  committed  upon 
the  property,  after  the  granting  of  the  injunction. 
fi  617,  Code  of  Civil  Procedure. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation,  or  joint 
stock  association,  or  a  bailee,  agent,  trustee,  or  other  representative  of  an- 
other, and  the  damages,  sustained  by  him,  are  less  than  the  sum  specified 
in  the  undertaking,  the  court  or  the  referee  may  also  separately  ascertain 
and  determine  the  damages,  sustained  by  reason  of  the  injunction,  by  the 
corporation,  association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  undertaking; 
and  those  damages  may  be  recovered. 

S  624,  Code  of  Civil  Procedure. 

Costs,  upon  a  reference  made  pursuant  to  sections  628,  624  of  this  act, 
may  be  awarded,  either  absolutely  or  to  abide  the  event  of  the  reference,  to 
any  party,  in  the  discretion  of  the  court  or  judge. 

S  3236,  Code  of  Gvil  Procedure, 

Upon  a  reference  specified  in  section  three  thousand  two  hundred  and 
thirty  six  of  this  act.  to  each  party  to  whom  costs  are  awarded,  a  sum  fixed 
by  the  ct)urt  or  judge,  not  exceeding  ten  dollars  besides  necessary  disburse- 
ments for  printing  and  referee's  fees. 

Part  of  subdivision  3  of  section  3251  of  the  Code  of  Civil  Procedure. 
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continued  cannot  be  allowed  against  the  surety,  since  such  expenses 
were  not  caused  by  the  continuance. 

Appeal  from  special  terra,  New  York  county. 

Injunction  by  Henry  Youngs  and  others  against  Patrick  J. 
McDonald.  Judgment  for  defendant.  From  an  order  over- 
ruling plaintiffs'  exceptions  to  the  report  of  a  referee  fixing  de- 
fendant's damages  in  consequence  of  a  preliminary  injunction, 
and  confirming  such  report,  plaintiffs  appeal.     Modified. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Patterson, 
O'Brien,  and  Inoraham,  JJ. 

Clarence  E.  Thomall,  for  appellants. 

Promme  Bros.  (Ja7nes  A.  Douglas,  counsel)  for  respondent. 

Damages  Cjiakueable  to  Preliminaby  Im junction,— continued.  ' 

b.  Amount, 

Although  the  damages  sustained  by  reason  of  a  temporary  injunction  ex- 
ceed the  amount  specified  in  the  undertaking,  they  must  be  limited  to  thai 
amount. 

Roberts  t.  White,  73  N.  Y.  375. 

Lawton  v.  Green,  64  N.  Y.  326. 

Pacific  Mail  Steamship  Co.  v.  Toel,  85  N.  Y.  646. 

Church  V.  Barkman,  41  St.  Rep.  868;  16  Supp.  624. 

Upon  a  reference  to  assess  the  damages  sustained  by  reason  of  an  injunc- 
tion, the  costs  and  expenses  of  the  reference  may  be  awarded  imder  sec- 
tions 3236  and  3251  of  the  Code  of  Civil  Procedure,  although  the  damages 
recovered  equal  the  amount  of  the  undertaking. 

O'Connor  v.  New  York  &  Yonkers  Land  Improvement  Co.  8  Misc.  243 ;  50 
St.  Rep.  218 ;  28  Supp.  544. 

Where  the  case  involves  substantial  questions  of  law  and  fact,  and  the 
affidavits  are  voluminous,  an  allowance  of  $100  would  be  entirely  moderate 
for  the  Horvices  of  an  attorney  in  preparing  for  and  obtaining  the  dissolu- 
tion of  an  injunction  rentraining  defendant  from  preventing  the  closing  and 
opening  of  a  SA^ing  bridge  on  a  public  highway. 

Ten  Eyck  v.  Sayer,  76  Hun,  37;  59  St.  Rep.  627;  27  Supp.  588. 

The  general  taxable  cosits  and  extra  allowance  of  an  action  are  not  part 
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Inobaham^  J.  This  action  was  brought  to  restrain  the  de 
fendant  from  removing  certain  fixtures  which  had  been  placed 
upon  premises  leased  by  him  from  the  plaintiffs,  wUch  h£ 
claimed  he  had  a  right  to  remove  at  the  expiration  of  the  lease. 
The  action  was  commenced  in  April,  1899.  On  the  24th  day 
of  that  month  an  injunction  order  was  granted  by  one  of  the  jus- 
tices of  this  court  which  contained  an  order  to  show  cause  why 
such  injunction  should  not  be  continued  during  the  paidency 
of  the  action.  The  special  term,  by  order  entered  July  17, 
1899,  continued  the  injunction,  notwithstanding  the  opposition 
of  the  defendant,  on  condition  that  the  plaintiffs  execute,  file, 
and  serve  an  undertaking  in  the  sum  of  $3,000  to  pay  any  dam- 

Damaoes  Cuabgcable  to  Preliminary  Injunction. — continued. 
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of  the  damages  to  be  awarded  on  the  undertaking  given  on  iasuing  an  in- 
junetion,  and  therefore  their  payment  is  not  to  be  deducted  from  such  dam- 
ages. 

Troxell  v.  Haynes,  16  Abb.  Pr.  N.  S.  1. 

The  amount  of  the  costs  awarded  by  the  judgment  to  a  defendant  and 
paid  by  the  plaintiff  to  defendant's  attorney  should  be  deducted,  in  aaoer- 
taining  the  damages  resulting  from  an  injunction,  from  the  cost  of  defend- 
ing the  action  and  vacating  the  injunction. 

Harrison  v.  Harrison,  75  Hun,  191;  58  St.  Rep.  166;  26  Supp.  965. 

Upon  a  reference  to  assess  the  damages  sustained  by  reason  of  an  injunc- 
tion restraining  defendant  from  selling  personal  property  under  a  chattel 
mortgage  no  more  can  be  allowed  for  constable's  fees  in  foreclosing  than 
would  be  allowable  to  a  sheriff  upon  execution  on  a  sale  for  the  same 
amount. 

Willett  T.  ScoTil,  4  Abb.  Pr.  405. 

e.  Counsel  fees  and  expenses. 

Counsel  fees,  although  unpaid,  if  reasonable  and  necessarily  incurred,  can 
be  recovered  as  damages  sustained  by  reason  of  an  injunction. 
Wilde  V.  Joel,  15  How.  Pr.  320. 
Crounse  v.  Syracuse,  Chenango  &  N*.  Y.  R.  Co.  32  Him,  497. 

Where  a  motion,  made  by  defendant  to  dissolve  a  temporary  injunction, 
was  denied,  the  court  declining  to  look  into  the  merits  but  ordering  a  refer- 
ence of  the  issues  in  the  action,  and,  after  dismissal  of  the  complaint  upon 
the  trial,  defendant  applied  for  an  extra  allowance,  which  was  granted  by 
an  order  containing  this  clause:     "This  is  intended  to  cover  all  allowance 
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ages  which  the  defendant  sustained  by  reason  of  the  said  injunc- 
tion.    The  order  further  provided : 

"The  groundB  for  grasting  the  above  injunction  are  that  the  doing  of  the 
above-restrained  acts  pending  the  litigation  would  render  a  judgment  in 
favor  of  the  plaintiffs  ineffectual,  and  would  be  in  violation  of  plaintiffs' 
rights.** 

In  compliance  with  this  condition  an  undertaking  was  filed 
by  the  Union  Surety  &  Guaranty  Company  by  which  the  surety 
undertook  that  the  plaintiffs  "will  pay  to  the  said  defendant 
such  damages,  not  exceeding  the  sum  of  $3,000,  as  the  defend- 
ant may  sustain  by  reason  of  the  said  injunction  if  the  court 
shall  finally  decide  that  the  plaintiffs  are  not  entitled  thereto." 

Damages  Charoioable  to  Prelihinaby  Injunction, — continued. 

of  extra  costs,  to  he  made  in  any  event,  in  this  action  to  defendant/'  he  is 
not  entitled  to  the  expenses  of  the  motion  to  dissolve  the  injunction,  as  it 
appeared  by  the  order  granting  the  extra  allowance  that  it  was  intended 
to  embrace  them. 

Disbrow  v.  Garcia,  52  N.  Y.  654. 

Where  a  preliminary  injunction  is  vacated  upon  stipulation,  the  sure- 
ties on  the  undertaking  are  only  relieved  from  liability  for  damages  accru- 
ing subsequent  to  the  time  of  its  vacation,  and  are  still  liable  for  all  dam- 
ages which  accrued  prior  thereto  the  same  as  if  it  had  been  vacated  on  mo- 
tion or  by  a  decision  of  the  court. 

Dickerson  v.  Hermann,  10  Week.  Dig.  268. 

Upon  a  reference  to  a  master,  to  ascertain  the  damages  which  the  defend- 
ant had  sustained,  by  reason  of  an  injunction  restraining  him  from  selling 
mortgaged  premises  under  a  decree  of  foreclosure,  in  another  suit,  after 
the  premises  had  been  advertised  for  sale  under  such  decree,  the  master's 
fees  for  services  which  had  to  be  performed  a  second  time,  after  the  disso- 
lution of  the  injunction  and  the  expense  of  re-advertising  the  sale  are  prop- 
erly allowed,  as  part  of  the  damages  sustained  by  the  granting  of  the  in- 
junction. 

Edwards  y.  Bodine,  11  Paige,  223. 

The  defendant  is  not  entitled  to  an  allowance  for  his  personal  services, 
in  attending  at  the  place  where  the  premises  are  advertised  for  sale,  and 
for  the  attendance  of  his  solicitor  to  advise  him  respecting  the  sale,  as  a 
part  of  the  damages  sustained  by  the  granting  of  the  injunction. 

Id. 

N.  Y.  A.  C.  30 
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When  this  injunction  was  continued  and  the  undertaking  given, 
the  case  had  been  noticed  for  trial  by  both  parties^  ^d  the  trial 
had  been  fixed  for  a  day  certain  prior  to  the  decision  of  the 
motion  to  continue  the  injunction,  but  the  case  was  not  tried 
until  the  following  October.  The  trial  resulted  in  a  final  judg- 
ment dismissing  the  compalint  in  the  action,  with  costs,  entered 
on  January  23,  1900.  Subsequent  to  the  entry  of  the  judgment 
the  defendant  applied  to  the  court  to  ascertain  the  damage  sus- 
tained by  the  defendant  by  reason  of  said  injunction,  and  a  ref- 
eree was  appointed  for  such  purpose.  The  referee  reported  that 
the  defendant  had  necessarily  incurred  expense — ^First^  for 
services  of  counsel  retained  by  him  in  procuring  a  dissolution  of 
said  injunction  and  opposing  the  making  thereof,  in  the  sum  of 
$1,735,  being  the  reasonable  value  of  said  services  over  and 

Damaoes  Cuargeable  to  Pbeliicinabt  Injunction,^ — continued. 

1.  Of  opposing  motion  for. 

Counsel  fees  paid  for  opposing  an  application  for  an  injunction  do  not 
constitute  damages  occasioned  by  the  injunction  granted. 

Whiteside  v.  Noyac  Cottage  Asa'n,  84  Hun,  555;  65  St.  Rep.  846;  32 
Supp.  724. 

Where  defendant  does  not  move  to  dissolve  an  injunction,  he  cannot  rp 
cover,  as  damages  caused  by  it,  fees  paid  by  him  to  counsel  for  resisting  a 
continuance  of  the  injunction  before  the  court  and  before  the  referee  ap- 
pointed by  the  court,  after  modification  of  the  temporary  injunction  leav- 
ing it  partially  in  force,  to  examine  and  report  whether  it  should  be  con- 
tinued pendente  lite. 

Bock  V.  Bohn,  29  Misc.  102;  94  St.  Rep.  211;  60  Supp.  211. 

« 

2.  Of  modifying. 

The  obtaining  of  a  modification  of  an  injunction,  restraining  defendant 
from  bringing  any  action  upon  his  bond  and  mortgage  against  one  of  the 
parcels  embraced  within  the  mortgage  and  against  plaintiff,  so  as  to  per- 
mit him  to  set  up  in  his  answer  in  the  injunction  action  his  cause  of  action 
for  foreclosure  of  his  mortgage,  and  ask  affirmative  relief  for  that  purpose, 
in  not  such  a  substantial  success  as  to  entitle  him  to  an  allowance  for  the 
expenses  of  his  motion. 

Pi  euschl  V.  Wendt,  5  St.  Rep.  429 ;  26  Week  Dig.  196. 
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above  the  general  costs  recovered  in  the  action ;  second,  for  the 
reasonable  value  of  the  services  of  counsel  retained  in  procuring 
the  order  of  reference  to  assess  the  damages  therein,  in  the  fur- 
ther sum  of  $40 ;  and,  third,  for  the  reasonable  value  of  coun- 
sel's services  upon  the  said  reference,  in  the  sum  of  $300.  The 
referee  further  reported  that  he  allowed  $1,600  for  services  gen- 
erally in  preparation  for  and  upon  the  trial  of  the  action,  ani 
$300  for  the  services  rendered  upon  the  motion  for  the  continu- 
ance of  the  injunction  on  the  return  of  the  order  to  show  cause, 
and  allows  no  damage  to  the  defendant  for  the  withholding  of 
possession  of  the  fixtures  which  are  the  subject  of  the  action. 
The  total  amount  allowed  by  the  referee  was  $2,075,  with  the 

Damages  Cuabgeable  to  Pbeliuinaby  Injunction, — continued. 

Where,  on  opposing  a  motion  to  continue  a*  preliminary  injunction,  de- 
fendant prevailed  so  far  as  to  secure  a  modification  of  the  injunction  leav- 
ing it  partially  in  force  and  an  appointment  of  a  referee  to  examine  and 
1  eport  whether  it  should  be  continued  pendente  lit  ,  but,  except  as  so  mod- 
ified,  it  remained  in  force  as  when  first  issued,  si.c:.  partial  success  does  not 
entitle  him  to  the  amount  paid  for  counsel  fees  on  the  motion. 

Bock  v.  Bohn,  29  Misc.  102;  94  St.  Rep.  211;  60  Supp.  211. 

Where,  on  the  return  of  the  order  to  show  cause  why  a  temporary  in- 
junction should  not  be  continued,  a  modification  is  asked  for  and  obtained, 
md  subsequently  a  second  modification  of  the  injunction  is  obtained,  by 
which  the  amount  of  a  guaranty  fund,  which  defendant  is  restrained  from 
interfering  with  or  dividing,  is  reduced  to  the  portion  claimed  by  plaint ifl*, 
the  expense  of  obtaining  such  modifications  can  be  recovered  from  the 
surety  upon  the  undertaking  given  to  obtain  the  injunction. 

Phoenix  Bridge  Co.  v.  Keystone  Bridge  Co.  10  App.  Div.  176;  75  St.  Rep. 
1259;  41  Supp.  891;   AfiT'd  153  N.  Y.  644. 

3.  Of  vacating. 

A  party  is  entitled  to  damages  for  all  expenses  which  he  has  incurred  for 
fees  and  for  legal  expenses  in  removing  a  temporary  injunction. 
Hovey  v.  Rubber-Tip  Pencil  Co.  50  N.  Y.  335. 

Costs  and  counsel  fees  on  a  successful  motion  to  dissolve  an  injunction 
are  considered  the  natural  consequences  of  its  existence,  and  are  proper 
damages  resulting  therefrom. 

Childs  v.  Lyons,  3  Robt.  704. 
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fees  of  the  referee  and  stenographer  upon  the  reference.  The 
plaintiffs  excepted  to  this  report,  but  such  exception  was  over- 
ruled and  the  referee's  report  confirmed,  and  from  the  order 
confirming  the  same  the  plaintiffs  appeal  to  this  court 

The  allowance  by  the  referee  for  the  reasonable  value  of  serv- 
ices of  counsel  retained  to  prosecute  this  proceeding  for  the 
ascertainment  of  the  damages  sustained  by  the  defendant  in  con- 
sequence of  the  injunction  seems  to  be  proper,  as  the  referee  had 
personal  knowledge  of  the  services  rendered  in  the  proceeding 
before  him,  and  the  witnesses  as  to  the  value  of  the  services  were 
examined  before  him.  His  finding  upon  that  subject  seems  to 
be  sustained  by  the  evidence,  and  we  are  not  disposed  to  inter- 

Damages  Chargeable  to  Pbeliminaby  Injtunction,— -contiDued. 

Ten  Eyck  v.  Saycr,  76  Hun,  37;  69  St.  Rep.  627;  27  Supp.  588. 

E<1  wards  v.  Bodine,  11  Paige,  223. 

Aldrich  v.  Reynolds,  1  Barb.  Ch.  613. 

Coates  V.  Coates,  1  Duer,  664. 

Wilde  V.  Joel,  16  How.  Pr.  320. 

Boswell  V.  Ward,  17  Week.  Dig.  390. 

Newton  v.  Russell,  87  N.  Y.  627. 

Rose  V.  Post,  56  N.  Y.  603. 

Harrison  v.  Harrison,  75  Hun,  191;  58  St.  Rep.  166;  26  Supp.  965. 

Fitzpatrick  v.  Flagg,  12  Abb.  Pr.  189. 

Costs  of  unsuccessful  efforts  to  remove  an  injunction  cannot  be  said  to  be 
da  maples  arising  from  its  existence,  so  as  to  be  recoverable  upon  aji  under- 
taking given  on  granting  the  injunction. 

riiilds  V.  Lyons,  3  Robt.  704. 

J'uMischl  V.  Wendt,  5  St.  Rep.  420;  26  Week.  Dig.  196. 

T^ngdon  v.  Gray,  22  Hun,  511. 

The  costs  or  counsel  fees  of  a  motion,  made  before  the  trial  of  the  action 
on  the  merits  for  an  order  vacating  an  injunction  which  is  denied,  are  not 
correctly  allowed  as  part  of  the  damages  sustained  in  consequence  of  an  in- 
junction. 

Allen  V.  Brown,  5  Lans.  511. 

Personal  expenses  of  a  defendant  incurred  in  connection  with  a  success- 
ful motion  to  dissolve  an  injunction  are  a  part  of  the  damages  necessarily 
resulting  from  the  injunction. 

Lyon  V.  Kersey,  32  Hun,  263. 

Where,  on  the  hearing  of  an  unsuccessful  application  to  dissolve  a  tem- 
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fere  with  the  amount  fixed  by  him  for  such  services.  We  do 
not  think  that  the  plaintiffs  are  liable  for  the  counsel  fees  in- 
curred in  opposing  the  motion  to  continue  the  injunction  during 
the  pendency  of  the  action.  The  question  that  was  then  pre- 
sented to  the  special  term  was  whether  an  injunction  should  con- 
tinue during  the  pendency  of  the  action.  The  expense  incurred 
by  the  defendant  in  the  argument  of  that  motion  was  not  a  dam- 
age or  injury  caused  to  him  by  the  continuance  of  the  injunc- 
tion, as  it  was  incurred  before  the  injunction  was  continued  and 
before  the  bond  was  given.  The  question  was  whether  or  not 
there  should  be  an  injimction,  and  whether  or  not  such  injunc- 
tion, when  granted",  would  cause  the  defendant  injury  had  no 
relation  to  a  determination  of  the  question  as  to  whether  or  not 
it  should  be  granted.  This  question  was  presented  to  the  lart^ 
general  term  of  the  supreme  court,  in  the  first  department,  in 

Damages  Chabgeable  to  Peeliminaby  Injunction,— continued. 

porary  injunction,  defendant's  counsel  confined  his  objections  to  alleged 
defects  in  plaintiff's  papers,  and  did  not  use  affidavits  relating  to  the  merits 
of  the  action,  the  value  of  the  services  in  preparing  such  affidavits  and  tlie 
costs  and  expenses  of  the  motion  are  not  allowable  as  damages  sustained 
by  reason  of  the  injunction. 
Langdon  v.  Gray,  22  Hun,  511. 

Where,  upon  the  argument  of  the  order  to  show  cause,  the  court  reserved 
its  -decision,  and  directed  the  plaintiff  to  furnish  an  increase  of  security 
as  a  condition  for  the  further  continuance  of  the  injunction  and  an  under- 
taking in  the  amount  required  was  thereupon  given  by  the  plaintill'  and 
his  sureties  and,  thereafter,  the  court  rendered  its  decision  denying  the  ap- 
plication for  an  injunction  pendente  lite  and  vacating  the  temporai-y  in- 
junction then  existing,  the  counsel  fees  and  expenses  incurred  in  obtaining 
the  vacation  of  the  temporary  injunction  were  not  rendered  necessary  by 
reason  of  the  injunction  and  cannot  be  assessed  as  damages  therefor. 

Sweet  V.  Mowry,  71  Hun,  381;  65  St.  Rep.  51;  25  Supp.  32. 

Wher«,  after  the  injunction  order  is  served,  an  ex  parte  motion,  made  on 
the  part  of  the  defendant  to  vacate  it,  is  denied,  and  another  motion  upon 
an  order  to  show  cause  is  also  denied  and  the  undertaking  is  increased  by 
order  of  the  court,  and  defendant  prepared  new  motion  papers  and  ob- 
tained a  second  order  to  show  cause  why  the  injunction  order  should  not 
be  vacated,  but  before  the  hearing  the  parties  appeared  before  the  judpre 
and  consented  that  the  injunction  order  be  set  aside,  and  an  order  to  that 
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the  case  of  AVliiteside  v.  Noyac  Cottage  As^ooiation,  84  Him, 
^too]  65  St  Rep.  846;  32  Supp.  724,  where  the  court  said: 

*'It  [the  injunction]  was  granted,  as  we  have  already  said,  upon  notice, 
and  the  counsel  feea  paid  by  the  defendant  for  opposing  the  application  for 
the  injunction  do  not  constitute  damages  occasioned  to  him  by  the  injunc- 
tion granted.  And  it  is  for  damages  resulting  to  him  because  of  the  grant- 
ing of  the  injunction  that  the  surety  agrees  to  respond.' 


tf 


The  remaining  question  is  as  to  the  allowance  by  the  referee 
of  the  sum  of  $1,500  for  the  services  of  oounsel  in  preparing  for 
and  upon  the  trial  of  the  action.  The  rule  that  has  been  estab- 
lished in  relation  to  the  liability  of  a  surety  upon  such  an  un- 
dertaking as  to  counsel  fees  incurred  by  the  defendant  for  the 
trial  of  tlie  action  seems  to  be  that  ordinarily  such  counsel  fees 

Damaoes  Chargeablb  to  PRExiifiNABT  INJUNCTION,-— Continued. 

eflfect  was  made  accordingly,  the  expenses  incurred  in  the  unsuccessful  mo- 
tiuiin  to  dissolve  the  injunction  udll  not  be  allowed  as  part  of  the  damages 
H11  stained,  by  reason  of  the  continuance  of  the  injunction,  but  only  those  in- 
curred in  the  last  motion. 
Lyon  V.  Hersey,  32  Hun.  253. 

Kxpensea  properly  incurred  on  the  part  of  the  defendant  for  the  purpose 
of  dissolving  an  injunction  are  legally  allowable  as  damages,  when  the  mo- 
tion is  drnie<i  not  upon  the  merits  or  for  irregularity,  but  because  the  court 
in  its  discretion  thought  it  advisable  to  defer  the  inquiry  into  the  merits 
until  the  tlnal  hearing. 

Andrews  v.  Qlenville  Woolen  Co.  50  N.  Y.  282. 

The  amount  paid  to  the  counsel  appearing  for  defendants  on  the  motion 
to  dissolve  an  injunction,  in  an  action  against  them  individually,  restrain- 
ing them  from  laying  out  a  highway  in  a  town  as  commissioners  appointed 
by  the  legislature,  is  properly  allowed  as  damages  sustained  by  them  indi- 
vidually by  reason  of  the  injunction,  as  they  had  no  authority  to  apply  the 
proceeds  of  the  bonds  to  the  payment  of  counsel  feea. 

Bay  lis  v.   Scudder,  6  Hun,  .300. 

Where,  in  an  action  against  public  officers,  representing  a  municipal  cor- 
poration, an  injunction  is  issued  against  them,  they  are  not  entitled  to  re- 
cover  the  counsel  fers  and  expenses  on  procuring  a  dissolution  of  the  injunc- 
tion, wliich  it  appeared  that  not  they,  but  the  municipal  corporation  which 
they  repre^^ented  hn<l   paid. 

Fitzpatiick  v.  Flng^^  12  Abb.  Pr.  189. 
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will  not  be  allowed  as  damages  sustained  by  the  injunction; 
that,  to  justify  such  an  allowance,  it  must  appear  that  the  de- 
fendant had  made  all  reasonable  and  proper  efforts  to  obtain 
a  dissolution  of  the  injunction,  and  had  failed,  so  that  the  trial 
of  the  action  was  necessary,  to  get  rid  of  the  preliminary  in- 
junction. The  sureties  in  such  a  case  are  liable  only  for  the  » 
damages  caused  by  the  preliminary  injunction.  The  expenses 
incurred  by  the  defendant  in  defending  the  suit,  not  necessary 
to  prevent  the  preliminary  injunction  from  becoming  perma- 
nent, are  not  damages  caused  by  reason  of  the  preliminary  in- 
junction; and  tKus  in  Phoenix  Bridge  Co.  v.  Keystone  Bridge 
Co.  10  App.  Div.  176 ;  75  St.  Eep.  1259  j  41  Supp.  891,  we  held 
that  where  an  injunction  was  granted  upon  notice,  but  without 
opposition  of  the  defendant,  and  where  no  motion  was  made  to 

Damages  Cuabgeable  to  Pbeliminaby  Injunction, — continued. 

Where  on  the  return  day  of  an  order  to  show  cause  why  an  injunction 
pendente  lite  should  not  be  granted,  the  defendant  obtained  an  adjournment 
of  the  hearing  to  a  later  day,  and  on  such  day  another  and  at  plaintiff's  re- 
quest the  hearing  was  adjourned  to  a  still  later  day  when  the  injunction 
order  was  continued,  expense  of  procuring  counsel  and  the  value  of  his 
services  upon  the  several  adjournments  and  upon  the  argument  of  the  mo- 
tion to  dissolve  the  injunction  are  not  damages  sustained  by  reason  of  the 
injunction. 

Randall  v.  Carpenter,  88  N.  Y.  293. 

4.  Upon  the  trial. 

Counsel  fees  incurred  by  defendant  for  services  in  the  action,  other  than 
those  made  necessary  by  a  temporary  injunction  therein,  cannot  be  assessed 
as  damages  upon  the  undertaking  given  on  granting  the  injunction. 

Randall  v.  Carpenter,  88  N.  ^Y.  293. 

Harrison  v.  Harrison,  75  Hun,  191;  58  St.  Rep.  166;  26  Supp.  965. 

Strong  V.  De  Forest,  15  Abb.  Pr.  427. 

Counsel  fees  incurred  on  the  trial  of  the  issue  in  an  action  in  which  a  pre- 
liminary injunction  has  been  granted  are  not  allowable  upon  a  reference 
to  assess  the  damages  consequent  thereon,  unless  they  are  incurred  solely 
or  principally  in  consequence  of  the  injunction, 

Newton  v.  Russell,  87  N.  Y.  527. 

Disbrow  v.  Garcia,  52  N.  Y.  654 
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vacate  it,  the  counsel  fees  on  and  before  the  trial  were  not  prop- 
erly allowed.  The  distinction  between  that  case  and  this  is  that 
in  this  case  the  defendant  did  appear  and  oppose  the  continu 
ance  of  the  injunction.  The  oourt^  however,  continued  the  in- 
junction. There  was  thus  imposed  upon  the  defendant  the  ob- 
ligation of  trying  the  action  in  order  to  procure  a  dissolution  oi 
the  injunction,  which  had  been  continued  in  force  until  the  final 
judgment  No  motion  subsequently  made  to  vacate  that  in- 
junction would  have  been  effectual,  as  the  parties  to  the  action 
were  bound  by  the  adjudication  that  the  injunction  should  con- 
tinue until  the  final  judgment  in  the  action.  The  defendant 
had  done  everything  he  could  to  avoid  the  continuance  of  this  in- 
junction. The  only  way  in  which  he  could  get  rid  of  it  was  by 
a  trial  of  the  action.     The  case  is  thus  brought  directly  within 

Dascaqes  CHABaniUBLE  TO  Pbeuicinabt  lMjnNCTioN»^<»xitinued. 

Counsel  fees  on  the  trial  of  the  action  are  not  allowable  as  damages,  with- 
out evidence  that  the  expense  of  the  trial  was  increased  by  the  injunction. 
HotchkisB  V.  Piatt,  8  Hun,  46. 

Where  no  motion  to  dissolve  an  injunction  is  made,  counsel  fees  for  try- 
ing the  case  are  not  damages  arising  from  it,  unless  the  relief  sought  by 
the  plaintiff  is  solely  injunctive,  and  the  right  to  a  preliminary  injunetion 
and  the  issue  in  the  action  present  one  and  the  same  question. 

Bock  V.  Bohn,  29  Misc.  102;  94  St  Rep.  211;  60  Supp.  211. 

It  is  proper  to  allow  as  damages  sustained  by  reason  of  an  injoactioa 
the  amount  of  costs  paid  by  a  defendant  to  his  attorney  for  preparing  the 
papers  and  the  expense  of  making  the  service  in  his  action  to  foreclose  the 
mortgage  where  although  such  papers  were  served  two  hours  after  the  serv- 
ice upon  him  of  the  summons  and  complaint  in  an  action  brought  to  re- 
quire the  application  of  the  value  of  one  of  the  two  parcels  of  land  upon 
the  mortgage  held  by  defendant  on  both  parcels,  and  an  injunction  order 
restraining  him  from  bringing  any  action  upon  or  attempting  to  enforce 
the  bond  and  mortgage  against  the  other  parcel,  they  had  been  made  out 
and  sent  to  an  officer  to  be  served  before  defendant  was  advised  of  any  pur- 
pose of  plaintiff  to  restrain  him  by  injunction,  and  after  the  latter  was 
served  on  him  he  had  no  opportunity  to  stay  the  service  of  the  summons 
and  complaint  in  his  action,  and  the  injunction  had  the  effect  to  require 
defendant  to  discontinue  hiB  action,  which  he  did. 

Preuschl  v.  Wendt,  6  St.  Rep.  429;  26  Week.  Dig.  196. 
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the  case  of  Andrews  v.  Glenville  Woolen  Co.,  50  2T.  Y.  282, 
where  the  court  held  that  the  counsel  fees  upon  the  trial  in  that 
case  could  be  allowed,  saying : 

**The  defendant  made  the  proper  effort  to  dissolve  the  injunction  before 
the  trial.  The  court  required  that  the  question  should  be  deferred,  to  be 
disposed  of  on  the  trial.  A  trial  was  therefore  necessary,  not  merely  to  dis- 
pose of  the  issues,  but  to  get  rid  of  the  injunction.  Until  the  cause  should 
he  tried,  the  defendant  was  obliged  to  submit  to  the  restraint.  It  was 
placed  in  that  position  by  the  order  of  the  court,  and  not  by  its  own  laches." 

This  is  applicable  to  the  case  at  bar.  Nothing  that  the  de- 
fendant could  do  would  have  enabled  him  to  be  relieved  from  the 
restraint  contained  in  this  injunction,  except  a  trial  of  the  ac- 
tion. To  such  a  trial  he  was  forced  by  the  order  of  the  court 
continuing  the  injunction,  and  the  necessary  expenses  incurred 

Damages  Chargeable  to  Pbeliminaby  Injunction, — continued. 

Costs  or  counsel  fees,  or  other  expenses  of  defending  an  action  in  which 
a  preliminary  injunction  has  been  granted,  where  there  is  nothing  to  show 
that  the  injunction  rendered  the  trial  of  the  action  more  difficult,  or  that 
the  injunction  increased  the  costs  or  expense  of  the  defense,  are  not  dam> 
ages  sustained  by  reason  of  the  injunction. 

Allen  V.  Brown,  5  Lans.  511. 

Where,  in  an  action  to  determine  the  title  of  personal  property,  a  tem- 
porary injunction  is  obtained  restraining  the  disposition  of  the  property 
during  the  pendency  of  the  action,  and  a  motion  to  dissolve  the  injunction 
is  denied,  not  upon  the  merits  or  for  irregularity,  but  because  the  court  de- 
termined to  defer  inquiry  into  the  merits  until  the  trial,  the  defendant  is 
not  entitled,  upon  assessment  of  damages,  to  counsel  fees  upon  the  trial,  or 
the  taxable  costs  in  the  action,  as  the  principal  question  determined  was 
as  to  the  title  to  the  property,  not  as  to  the  right  to  the  use  and  disposition 
thereof  during  the  pendency  of  the  action. 

Disbrow  v.  Garcia,  62  N.  Y.  664. 

Where,  on  the  return  of  the  order  to  show  cause  no  cause  is  shown,  and 
the  injunction  is  continued  by  the  order  of  the  court  and  no  motion  is  made 
by  the  defendant  to  open  this  last  order  or  to  vacate  the  injunction  until 
the  trial  of  the  cause,  counsel  fees  on  the  trial  cannot  be  allowed  as  dam- 
ages. 

McDonald  ▼.  James,  dS  Super.  76.  ' 

Where,  upon  the  hearing  on  the  return  of  an  order  to  show  cause  why  an 
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by  him  in  thus  procuring  relief  from  the  restraint  contained  in 
the  injunction  order  were  properly  damages  caused  by  the  grant- 
ing of  the  injunction.  This  principle  was  recognized  in  Hovey 
V.  EubbeivTip  Pencil  Co.,  50  N.  Y.  335,  336,  decided  at  the 
same  term  of  the  court  as  was  Andrews  v.  Woolen  Co.,  supra. 
The  distinction  between  these  two  cases  is  sharply  drawn.  To 
entitle  tJie  defendant  to  recover  the  costs  of  the  trial,  it  must  ap- 
pear that  such  a  trial  was  necessary,  to  prpcure  a  revocation  of 
the  preliminary  injunction.  If,  by  reason  of  the  defendant's 
laches,  or  a  faihire  to  move  to  vacate  the  injunction,  the  injunc- 
tion is  continued  to  the  trial,  then  the  defendant  will  not  be  al- 
lowed the  expenses  incurred  by  him  in  trying  the  action. 
Where,  however,  the  defendant  has  done  all  that  he  could  do  to 
avoid  the  continuance  of  the  injunction  until  the  trial,  but  not- 
withstanding such  efforts  the  injunction  is  continued,  and  a  trial 

Damages  Chargeable  to  Preliminary  Injunction, — continued. 
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injunction  should  not  be  continued,  the  injunction  in  dissolved  as  to  aU  of 
the  defendants  except  one  and,  upon  the  subsequent  trial,  the  complaint  ia 
dismissed  as  to  all  the  defendants,  the  triAl  is,  as  well  to  the  one  excepted 
as  to  the  other  defendants,  an  ordinary  trial  necessary  for  the  disposal  of 
|the  merits  of  the  controversy,  and  tlie  counsel  fees  or  costs  of  the  trial  are 
not  allowable  as  damages  sustained  by  him  by  reason  of  the  injunction. 
Troxeli  v.  Haynes,  16  Abb.  Pr.  N.  S.  1. 

Where,  upon  the  return  day  of  an  order  to  show  cause  why  a  temporary 
injunction  should  not  be  continued  until  the  entry  of  final  judgment  in  the 
action,  an  order  was  made,  after  a  piirtial  hearing  upon  the  merits,  provid- 
ing that  if  the  plaintiff  should,  if  required  by  the  defendant,  give  an  un- 
dert^iking  for  a  larger  sum,  the  injunction  should  be  continued  until  the 
final  determination  of  the  action,  and  authorizing  the  defendant  to  give 
notice  of  a  further  hearing  upon  the  order  to  show  cause  before  another 
judge,  and  increased  security  was  given,  but  no  further  hearing  was  had, 
the  trial  was  not  necessary  to  enable  the  defendant  to  get  rid  of  the  injunc- 
tion, and,  therefore,  he  was  not  entitled  to  recover  the  fees  of  his  counsel 
tliereon  as  a  part  of  the  damages  secured  by  the  undertaking. 

Ne\^i:on  v.  Russell,  87  N.  Y.  527. 

Counsel  fees  incurred  on  the  trial  of  the  action  are  not  allowable  where 
it  is  apparent  that  the  services  for  which  compensation  is  sought  were  ren- 
dered in  the  regular  conduct  of  the  cause,  and  might  have  been  included  in 
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is  necessary  to  remove  the  restraint,  then  the  necessary  expense? 
incurred  in  preparing  for  and  npon  the  trial  of  the  action  are 
damages  sustained  by  the  defendant  in  consequence  of  the  in- 
junction. 

We  think,  therefore,  that  the  defendant  was  entitled  to  be 
paid  the  expenses  incurred  upon  the  trial  of  the  action.  The 
amount  allowed  by" the  referee  was  the  sum  of  $1,500.  A  state- 
ment of  the  services  rendered  by  counsel  was  put  in  evidence, 
which  included  all  the  services  rendered  in  the  action  from^he 
time  of  the  service  of  the  complaint  until  the  entry  of  final  judg- 
ment. These  services  included  the  preparation  of  the  affidavits 
in  opposition  of  the  motion  to  continue  the  injunction,  the  argu- 
ment of  that  motion,  the  preparation  of  the  answer,  the  entry  of 
the  order  continuing  the  injunction,  the  justification  of  the  sure- 

Damages  Chargeable  to  Pbeliminaby  Injunction,— continued. 

the  allowance  which,  in  prescribed  cases,  is  authorized  by  way  of  indem- 
nity for  the  expenses  of  the  action,  and  where  they  had  no  relation  to  any 
special  or  incidental  damage  occasioned  by  the  injunction. 
Newton  v.  Russell,  87  N.  Y.  627. 

Counsel  fees  for  the  trial  of  an  action  in  which  a  temporary  injunction 
has  been  issued  cannot  be  recovered  as  damages  upon  the  undertaking 
when  no  motion  was  made  to  dissolve  the  injunction  and  it  does  not  ap- 
pear that  such  expenses  were  incurred  in  consequence  of  it. 

Hovey  v.  Rubber-Tip  Pencil  Co.  50  N.  Y.  336. 

Counsel  fees  upon  the  trial  are  proper  items  of  damages,  where  the  de- 
fendant made  the  proper  effort  to  dissolve  the  injunction  before,  the  trial, 
but  the  court  required  that  the  question  should  be  deferred,  to  be  disposed 
of  on  the  trial. 

Andrews  v.  Glenville  Woolen  Co.  60  N.  Y.  282. 

Counsel  fees  incurred  upon  the  trial  of  an  action  in  which  an  injunction 
pendente  lite  has  been  issued  are  not  allowable  where,  although  the  defend- 
ant could  not  have  procured  a  vacation  of  the  injunction  without  a  trial, 
he  was  obliged  to  prepare  for  and  tr}-  the  cause  in  any  event. 

Whiteside  v.  Noyac  Cottage  Ass'n.  si  Hun,  666;  66  St.  Rep.  846;  3S 
Supp.  724. 

6.  Of  refer&nce. 
llie  counsel  fee  upon  the  reference  and  the  expenses  of  the  referee  are 
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ties  given  upon  the  undertaking,  the  preparation  for  trial,  serv- 
ices rendered  upon  the  trial,  and  entry  of  the  final  judgment; 
and  for  these  services,  as  a  whole,  the  referee  based  his  allowane*^ 
of  $1,700.  It  would  seem  to  be  quite  clear  that  the  defendant 
would  not  be  entitled  to  recover  for  the  serv^oes  rendered  by 
counsel  prior  to  the  entry  of  the  order  continuing  the  injunction. 
That  order  was  entered  on  the  17th  of  July.  All  the  services 
rendered  in  the  preparing  for  the  trial  of  the  action  appear  to 
have  been  rendered  prior  to  that  time.  What  was  done  after 
that  was  the  trial  of  the  case  on  October  9  and  10th,  and  the  for- 
warding of  the  papers  to  the  judge  who  tried  the  case  on  the 
20th,  and  the  services  that  were  rendered  between  January  16, 

Daicagbs  Chabobablb  to  Pesuminabt  Injukotioh,— continued. 

properly  allowed  as  damage  sustained  in  consequence  of  the  continuance  of 
an  injunction. 

Phoenix  Bridge  Co.  v.  Keystone  Bridge  Co.,  10  App.  Div.  176;  75  St.  Rep. 
1250:  41   Supp.  891;  Aff'd  153  N.  Y.  644. 

Rose  V.  Post,  66  N.  Y.  603. 

IJolromb  V.  Rice,  119  N.  Y.  598;  30  St.  Rep.  255;  23  N.  E.  1112. 

Aldrich  v.  Reynolds,  1  Barb.  Ch.  613. 

Lawton  v.  Green,  64  N.  Y.  326. 

Preuschl  v.  Wendt,  5  St.  Rep.  429;  26  Week.  Dig.  196. 

Taacks  v.  Schmidt,  18  Abb.  Pr.  307. 

Boswell  V.  Ward,  17  Week.  Dig.  390. 

Where  no  damages  are  found  to  have  been  sustained  by  reason  of  a  tem- 
porary injunction,  the  expenses  of  a  reference  to  assess  damages  cannot  b» 
charged  as  damages  against  the  plaintiff. 

Randall  v.  Carpenter,  88  N.  ^.  293. 

Sweet  V.  Mowry,  71  Hun,  381;  66  St.  Rep.  51;  25  Supp.  32. 

Bock  y.  Bohn,  29  Misc.  102;  94  St.  Rep.  211;  60  Supp.  211. 

If  a  defendant  sustains  no  damage  whatever  because  of  the  granting  of 
an  injunction,  he  cannot  recover  of  the  surety  upon  the  undertaking  the 
expenses  of  a  reference  to  assess  the  damages. 

Whiteside  ▼.  Noyac  Cottage  Ass'n^  84  Hun,  656;  66  St.  Rep.  846;  32 
Supp.  724. 

Where  only  one  counsel  is  necessary,  only  one  counsel  fee  can  be  allowed 
lor  services  rendered  on  the  reference  to  ascertain  the  damages, 

Hotchkiss  V.  Piatt,  8  Hun,  46. 


KEW  YOEK  ANNOTATED  OASES.  477 

1900]  Youngs  y.  Mc  Donald. 

*- ^l^^TI-^M^-r  ■■   ^—^^^^^^^M     III  T  _  _  __ II ■ J         _T__^ _„■. 

1900,  and  February  13,  1900,  in  preparing  the  final  judgment 
and  procuring  it  to  be  entered.  The  referee  does  not  seem  to 
have  made  a  separate  allowance  for  the  services  that 
were  rendered  on  the  entry  of  the  order  continuing 
the  injunction,  but  allowed  for  all  of  the  services,  both 
prior  and  subsequent  to  the  entry  of  such  order,  the  sum  of  $1,- 
500,  excluding  the  services  rendered  in  opposition  to  the  motion 
to  continue  the  injunction.  As  we  have  the  evidence  of  the  wit- 
nesses before  us,  it  would  seem  proper  to  avoid  the  expense  and 
delay  incident  upon  a  retrial  of  this  question  before  a  referee ; 
and  I  think  a  fair  allowance  for  the  services  rendered  subse- 
quent to  the  entry  of  the  order  continuing  the  injimction  would 
be  $500. 

Damaobs  Chaboeable  to  Pbeliminary  Injunction,— Gontmued. 

V^here  the  order  of  reference  to  assess  the  damages  is  made  necessary 
by  the  allowance  of  improper  counsel  fees  the  referee's  fees  should  be  disal- 
lowed as  a  charge  against  the  sureties  upon  the  undertaking. 

Newton  t.  Russell,  87  N.  Y.  627. 

The  costs  of  the  motion  for  the  appointment  of  a  referee,  the  expenses  of 
serving  the  notice  or  summons  upon  the  surety  upon  the  undertaking  to  ap- 
pear before  the  referee,  and  for  the  referee's  services  in  ascertaining  the  de- 
fendant's damages  are  properly  allowed  as  part  of  the  damages  sustained 
by  reason  of  the  injunction. 

Allen  y.  Brown,  5  Lans.  611. 

Counsel  fees  for  services  in  attending  a  reference  to  assess  the  damages 
sustained  by  reason  of  the  continuation  of  an  injunction  are  proper  dam- 
ages within  the  meaning  of  an  undertaking  to  pay  to  the  defendant  any 
damages  that  he  may  sustain  in  consequence  thereof. 

Newton  v.  Russell,  87  N.  Y.  527. 

6.  On  Appeal. 

• 

The  expenses  of  printing  papers  on  an  unsuccessful  appeal  from  a  mo- 
tion to  vacate  an  injunction  are  not  damages  sustained  by  reason  of  the  in- 
junction. 

Childs  y.  Lyons,  3  Robt.  704. 

Counsel  fees  on  a  motion  to  dissolve  a  temporary  injunction,  and  on  the 
appeal  from  the  order  of  dissolution  are  properly  allowed  as  damages 
caused  by  reason  of  the  injunction. 

Roberts  v.  White,  73  N.  Y.  376. 
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The  result,  therefore,  is  that  the  order  appealed  from  is  modi- 
fied, and  the  objections  filed  by  the  plaintiffs  to  the  allowance 
by  the  referee  of  the  sum  of  $300  for  the  services  in  opposing 
the  motion  to  continue  the  injunction,  and  to  the  $1,500  allowed 
for  services  rendered  to  the  plaintiff  generally  in  the  action,  are 
sustained,  the  award  of  $300  for  services  rendered  in  opposition 
to  the  motion  to  continue  the  injunction  is  disallowed,  and  the 
amount  allowed  for  the  services  on  the  trial  of  the  action  fixed 
at  the  sum  of  $500,  and  the  order  appealed  from,  as  thus  modi- 
fied, affirmed,  without  costs  to  either  party  on  this  appeal.  All 
concur. 


Damages  Charobable  to  Preliminabt  Injunction, — continued. 

A  defendant  is  not  entitled  to  recover  counsel  fees  for  the  trial  of  the 
action  and  for  the  appeal  to  the  general  term,  where  the  objection,  that 
the  court  would  not  aid  either  party  to  an  iUegal  agreement  to  enforce  ft 
or  to  prevent  a  violation  thereof,  plainly  appeared  on  the  face  of  the  com- 
plaint and  was  the  objection  that  was  finally  sustained  by  the  court  upon 
the  dismissal  of  the  complaint,  and  by  the  court  of  appeals  on  the  affirm- 
ance of  the  dismissal ;  and,  if  that  questioi^  had  been  presented  to  the  spe- 
cial term  on  the  return  of  the  motion  to  continue  the  injunction,  the  injunc- 
tion would  have  been  vacated  and  a  trial  would  not  have  been  necessary  to 
get  rid  of  the  injunction. 

Phoenix  Bridge  Co.  y.  Keystone  Bridge  Co.,  10  App.  Div.  176;  75  St.  Rep. 
1259;  41  Supp.  891;  Aff'd  153  N.  Y.  G44. 

Where,  after  the  general  term  have  reversed  a  judgment  of  the  special 
term  granting  an  injunction  they  make  an  order  continuing  the  injunction 
until  the  decision  of  the  court  of  appeals  upon  an  appeal  taken  from  their 
decision,  and  no  new  undertaking  is  given,  the  expenses  of  defendant  in- 
curred upon  the  appeal  to  the  court  of  appeals  are  not  damages  sustained 
by  reason  of  the  injunction  recoverable  from  the  sureties  upon  the  under- 
taking given  upon  the  original  injunction. 

Town  of  Guilford  v.  Cornell,  4  Abb.  Pr.  220. 

Counsel  fees  upon  the  trial  and  on  the  appeal  to  the  general  term  are  im- 
properly allowed  as  damages  sustained  by  reason  of  a  temporary  injunc- 
tion, where  no  application  was  made  by  the  defendant  to  vacate  the  injunc- 
tion on  the  return  of  the  order  to  show  cause  why  the  injunction  should  not 
he  continued,  and  no  objection  was  made  by  him  to  its  continuance,  except 
that  a  modification  is  a»ked  for  and  obtained,  and  subsequently  a  second 
Tnodification  of  tlie  injunction  is  obtained  by  which  the  amount  of  a  guar- 
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Damages  Chaboeable  to  Pbelimhtaby  Injunction, — continued. 

anty  fund,  which  defendant  ia  restrained  from  interfering  with,  is  reduced 
to  the  portion  of  the  fund  which  plaintiff  claims. 

Phcenix  Bridge  Co.  v.  Keystone  Bridge  Co.  10  App.  Div.  176 ;  75  St.  Kep. 
1259;  41  Supp.  891  j  Aff^d  163  N.  Y.  644. 

d.  Oeneral  damages. 

A  party  is  entitled  to  any  damages  resulting  to  his  husiness  from  the  con- 
tinuance of  a  temporary  injunction. 

Hovey  v.  Kubber-Tip  Pencil  Co.  50  N.  Y.  335. 

Damages  directly  caused  by  the  act  of  divesting  an  enjoined  party  of  his 
property  and  putting  it  in  the  hands  of  a  receiver  may  be  allowed,  but  not 
such  as  flowed  from  the  bad  management  of  the  receiver  afterwards. 

Hotchkiss  V.  Piatt,  8  Hun,  46. 

The  value  of  crops  on  a  farm  which  are  prevented  from  being  harvested 
by  reason  of  an  injunction  are  properly  allowed  as  damages. 
Allen  V.  Brown,  5  Lans.  511. 

Where,  in  an  action  to  establish  the  title  to  timber  lying  on  defendant's 
land,  plaintiff  procured  a  preliminary  injunction  forbidding  the  defendant 
to  assert  his  ownership  by  suit  in  court,  or  in  any  other  way,  pending  the 
principal  suit,  and  in  the  meantime  carried  off  the  timber,  destroyed  its 
identity,  and  disposed  of  and  converted  the  proceeds  to  his  own  use,  the 
value  of  the  timber  is  the  proper  measure  of  the  damages  sustained  by  de- 
fendant by  reason  of  the  injunction. 

Barton  v.  Fisk,  30  N.  Y.  166. 

The  value  of  the  crops,  etc.,  taken  off  by  the  mortgagor  during  the  time 
in  which  the  sale  of  the  mortgaged  premises  under  a  statute  foreclosure  is 
stayed  by  an  injunction  is  properly  allowed  as  a  part  of  the  damages  sus- 
tained by  reason  of  the  injunction. 

Aldrich  V.  Reynolds,  1  Barb.  Ch.  613. 

Also  the  interest  upon  the  amount  due  on  the  bond  and  mortgage  accru- 
ing during  the  time  the  sale  was  suspended  by  the  injunction,  and  the  extra 
expense  of  continuing  the  notice  of  sale. 

Id. 

The  interest  upon  the  value  of  the  security  furnished  by  his  mortf^age 
during  the  continuance  of  an  injunction  restraining  defendant  from  proceed- 
ing to  foreclose,  where  the  obligor  is  insolvent,  is  a  proper  item  of  damage. 

Preuschl  v.  Wendt,  5  St.  Rep.  429;  26  Week.  Dig.  196. 

The  interest  accrued  on  promissory  notes  of  a  construction  company  dur- 
ing the  continuance  of  an  injunction,  restraining  a  trust  company  from 
selling  as  trustee,  after  a  default  in  the  payment  of  the  notes,  the  construc- 
tion company's  bonds  and  stock  pledged  to  secure  the  notes,  is  a  proper 
item  of  the  damages  sustained  by  reason  of  the  injunction;  while  the  accu- 
mulation of  interest  was  not  a  loss  of  the  trustees  or  of  the  creditor?   for 
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the  amount  finally  realized  was  sufficient  to  pay  the  expenses  and  the  debts 
due  to  them,  still  it  was  a  loss  to  the  construction  company  by  diminishing 
to  that  amount  the  surplus  it  would  otherwise  have  received  from  the  sale. 
Friend  v.  Mercantile  Trust  Co.  21  Week.  Dig.  332. 

Where  the  defendants  are  at  liberty  to  deposit  a  guaranty  fund  held  un- 
der an  injunction  wherever  they  see  fit,  and  the  only  thing  required  of  them 
by  the  injunction  is  that  they  should  not  distribute  the  fund  among  the  in- 
'ividual  members  of  the  association  as  their  property,  and  it  appears  by 
their  own  showing  that  they  had  earned  with  this  fund  all  that  could  be 
earned  in  the  manner  provided  by  the  contract  under  which  the  fund  wa-* 
created,  they  are  not  entitled  to  recover  the  difference  between  legal  inter- 
est and  the  amount  of  interest  earned  by  the  fund  as  damages  sustained  bv 
tliem  by  reason  of  the  injunction. 

Phoenix  Bridge  Co.  v.  Keystone  Bridge  Co.,  10  App.  Div.  176;  75  St.  Rep. 
1259;  41  Supp.  891;  Afif'd  153  N.  Y.  644. 

Loss  of  rent  and  increased  cost  of  labor  and  materials  are  properly  al 
lowed  as  items  of  damages  caused  by  a  delay  in  the  completion  of  a  build- 
ing occasioned  by  the  granting  of  a  temporary  injunction  restraining  the 
toarinjr  down  of  an  alleged  party- wall. 

Roberts  v.  White,  73  N.  Y.  375. 

Lo»s  of  rent  by  reason  of  the  tenants  becoming  irresponsible,  or  abandon 
ing  the  premises  pending  an  injunction,  or  by  reason  of  the  premises  being 
unoccupied  wlien  they  might  have  been  rented,  or  rent  collected  by  the 
plaintiff  from  the  tenants  pending  the  action  except  payments  for  ^epai^^' 
or  improvements  allowed  by  him  to  the  tenants  and  deducted  from  the  rent^ 
received  by  him,  is  recoverable  as  damages  sustained  by  reason  of  an  in 
junction  restraining  a  landlord    from  prosecuting    summary    proceeding 
again <»t  his  tenants. 

McDonald  v.  James,  38  Super.  76. 

Any  loss  of  property  or  diminution  of  profits,  occurring  in  consequence 
of  the  puttting  of  defendant's  goods  or  effects  in  the  hands  of  a  receiver,  ap 
pointed  by  the  same  order  restraining  defendant  from  interfering  or  dispos- 
ing of  his  property,  is  a  proper  element  of  damages. 

Hotchkiss  V.  Piatt,  8  Hun,  46. 

Damages  sustained  by  reason  of  an  injunction  restraining  defendant 
from  disposing  of  the  merchandise  and  goods  of  a  corporation,  which  he 
purchased  at  a  sale  under  judgments,  which  plaintiff  alleged  were  intended 
to  defraud  him  and  asked  to  have  set  aside  in  an  action  against  defendant, 
which  was  dismissM  for  want  of  prosecution,  properly  include  rent  paid 
for  the  factory  while  its  use  was  enjoined,  loss  of  wages  paid,  and  profits 
lost  on  orders  on  hand  when  the  injunction  was  served  and  received  dur- 
ing its  continuance,  but  not  loss  of  profits  on  the  goods  that  the  factory  had 
capacity  to  produce  during  the  time  the  injunction  was  ii)  operation  nor  in- 
jury to  the  good  will  of  the  business. 
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Manufacturers'  and  Traders'  Bank  ▼.  C.  W.  F.  Dari  Co.  67  Hun,  44;  50 
St.  Rep.  802;  21  Supp.  806;  Aff'd  138  N.  Y.  635;  51  St.  Rep.  935. 

Where  defendant  conveyed  mill  property  with  an  oral  reservation  of  the 
personal  property  in  and  about  the  mill,  and  he  was  enjoined  from  carry- 
ing away  any  of  the  structures,  appurtenances  or  fixtures  thereon  by  a  per- 
Mon,  not  a  party  to  the  deed,  who  claimed  title  to  the  mill  property,  the 
value  of  the  bulkhead,  of  the  trunk  or  tube  for  conveying  water  from  the 
bulkhead  to  the  mill  rendered  useless  in  consequence  of  the  injunction,  and 
the  depreciation  in  value  of  the  machinery  and  appliances  in  the  mill  are 
properly  allo\^  i     as  damages. 

Church  V.  Barkman,  41  St.  Rep.  868;  16  Supp.  624. 

Losses  sustained  by  reason  of  injuries  to  goods  of  a  partnership  through 
defendant's  n^lect  to  care  for  them  and  rent  of  building  for  storing  them 
are  not  allowable  as  damages  in  consequence  of  an  injunction,  in  an  action 
to  dissolve  the  partnership,  restraining  defendant  from  interfering  with 
the  goods,  except  to  preserve  them. 

Boswell  V.  Ward,  17  Week.  Dig.  390. 

Where  an  injxmction  restrained  a  defendant  from  preventing  the  closing 
and  opening  of  a  swing  bridge  on  a  public  highway,  which  necessitated  the 
employment  of  a  man  to  open  and  close  the  bridge,  the  wages  of  the  bridge 
tender  during  the  continuance  of  the  injunction  should  be  allowed  as  a 
part  of  defendant's  damages. 

Ten  Eyck  v.  Sayer,  76  Hun,  37 ;  59  St.  Rep.  627 ;  27  Supp.  588. 

An  allowance  awarded  by  the  court  to  the  receiver,  appointed  by  the  same 
order  continuing  a  temporary  injunction,  for  the  expense  incurred  for  serv 
ices  rendered  in  the  preservation  and  management  of  the  property  is  not  al- 
lowable as  damages  sustained  by  reason  of  the  injunction,  when  the  amount 
so  paid  is  less  than  the  defendant,  who  did  not  manage  the  property  before 
the  receivership,  but  employed  another  person  to  do  it,  would  have  paid 
for  similar  services  if  no  receiver  had  been  appointed. 

Hotchkiss  V.  Piatt,  8  Hun,  46. 

Where  in  an  action  brought  to  perpetually  enjoin  the  officers  of  a  city 
who  were  about  to  issue  bonds  under  the  provisions  of  certain  acts  of  the 
legislature,  alleged  to  be  unconstitutional,  the  plaintiff  applied  for  an  in- 
junction pendente  lite,  and  obtained  an  order  to  show  cause,  which  re- 
strained the  defendants  from  proceeding  further  in  the  matter  until  the  fur 
ther  order  of  the  court,  and  prior  to  the  commencement  of  the  action  and 
the  issuing  of  the  order,  a  bank  had  resolved  to  bid  for  part  of  such  bonds 
at  a  premium  of  two  and  one-half  per  cent  above  the  par  value,  and  after 
the  commencement  of  the  action  and  the  granting  of  the  order  had  become 
known  to  the  bank,  it  decided  to  make  no  bids  for  such  bonds,  and  the  high- 
est hid  received  therefor  was  an  average  of  three-sixteenths  of  one  per  cent 
premium  above  the  par  value  of  such  bonds  wliich  were  subsequently  sold 
at  that  price,  the  difference  between  the  actual  selling  price  of  the  bonds 
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and  what  would  have  been  received  therefor  had  the  bank  bid  for  the  same 
cannot  be  recovered  as  damages  suffered  by  reason  of  the  injunction,  as  the 
conclusion  olf  the  bank  not  to  bid  at  all  should  be  ascribed  to  the  nncer- 
lainty  which  the  litigation  suggested  as  to  the  validity  of  the  bonds  rather 
than  to  the  issuing  6f  the  injunction. 

Sweet  V.  Mowry,  71  Hun,  381;  55  St.  Rep.  61;  25  Supp.  32. 

Where  the  general  term  had  held  that  the  property  of  a  railroad  com- 
pany could  not  be  taken  from  the  hands  of  a  receiver  until  a  board  of  di- 
rectors was  elected,  and  that  a  board  could  only  be  elected  on  the  day  fixed 
by  the  by-laws  for  an  annual  election,  and  on  that  day,  pursuant  to  notice, 
a  meeting  of  the  stockholders  was  held  at  which  almost  the  entire  stock 
was  represented,  and  immediately  after  the  meeting  was  organized,  an  in- 
junction, forbidding  an  election,  was  served,  which  could  only  be  vacated 
by  the  judge  who  granted  it,  or  by  the  general  term  sitting  at  a    distant 
city,  the  amount  paid  for  a  special  train,  there  being  no  regular  train  by 
which  defendant's  counsel  could  reach  such  city  on  the  day  of  the  election, 
in  order  to  obtain  a  dissolution  of  the  injunction,  is  allowable  as  part  of 
the  damages  sustained  by  reason  of  the  injunction,  and  defendants  were 
justified  in  incurring  this  unu&ual  expense,  because,  unless  an  electicm  was 
held  that  day,  it  was  perhaps  certain  that  none  could  be  held  for  a  year, 
and,  as  very  large  interests  were  at  stake,  it  was  important  that  the  injunc- 
tion should  be  removed  at  once,  and  that  they  should  be  allowed  to  elect 
their  directors  and  manage  their  own  affairs. 

Crounse  v.  Syracuse,  Chenango  &  N.  Y.  R.  R.  Co.  32  Hun,  497. 

The  value  of  the  use  and  occupation  during  the  continuance  of  an  in- 
junction by  a  third  party  restraining  a  landlord  from  prosecuting  summary 
proceeding  against  his  tenants  for  the  possession  of  the  premises  is  not 
HaniageM  sustained  by  reason  of  the  injunction. 

McDonald  v.  James,  38  Super.  76. 

Items  of  damage  growing  out  of  the  suspension  of  work  on  the  part  of 
the  defendants  and  their  several  contractors  and  subcontractors  in  getting 
out  bark  for  the  use  of  the  defendant's  tannery  are  properly  included  in 
the  damages  sustained  by  reason  of  the  continuance  of  the  injunction. 

Lyon  V.  Hersey,  32  Hun,  253. 

Where  defendant,  as  plaintiff  in  an  action  against  a  nonresident  firm 
attached  a  cargo  of  its  hides,  which  plaintiff,  claiming  to  own,  obtained 
an  injunction  restraining  defendant  from  interfering  with,  and  took  the 
hides  and  sold  them,  the  amount  of  the  judgments  in  the  attachment  ac- 
tion and  the  injunction  action  are  properly  damages  sustained  by  reasos 
of  the  injunction. 

Taacks  v.  Schmidt,  18  Abb.  Pr.  307. 

rhe  expenses  incurred  in  foreclosing  and  preparing  to  sell,  including 
auctioneer's  fees  and  advertising,  are  properly  allowed  as  damage<%  sus- 
tained by   reason  of  a   temporary  injunction,  restraining  defendant  from 
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selling  personal  property  under  a  chattel  mortgage,  served  upon  defendant 
at  the  place  of  the  sale  a  few  minutes  before  the  time  when  the  sale  was  to 
have  taken  place. 

Willett  V.  Scovil,  4  Abb.  Pr.  405. 


LESSER  V.  DRY  DOCK,  E.  B.  &  B.  R.  CO.  et  aL 

[SS  Misc.  S88;  101  8t.  Rep.  587;  67  8upp.  587.] 

{City  Court  of  New  York,   General  Term,    December  13,  1900.) 

« 

Infant  Plaintiff — ^Prefebence  on  ^he  Calendar. 

Code  Civ.  Pro.  §  791,  subd.  5,  providing  that  an  action  is  entitled  to 
preference  on  the  calendar  in  which  an  infant  is  the  sole  plaintiff,  en- 
titles an  infant  plaintiff  to  a  preference  as  ah  absolute  right,  where 
the  claim  is  perfected  by  the  service  of  a  motion  therefdr  with  the 
notice  of  trial,  as  required  by  section  793;  and  delay,  after  issue 
joined,  in  placing  the  case  on  the  calendar,  cannot  defeat  the  same. 

Note. — Prefeb^nce  on  the  Calendar. 

a.  Scope. 

b.  Statutes  and  court  rules. 

c.  Application  of  statutes. 

d.  Right  to  preference, 

1.  M^hen  lost  by  laches. 

2.  Waiver. 

3.  How  regained. 

4.  In  representative  capacity. 

e.  Practice. 

1.  What  is  sufficient  notice  of  motion. 

2.  Where  motion  to  be  made. 

3.  Appeal. 


a.  Scope. 


This  note  is  a  continuation  of  a  note  on  the  same  subject  in  4  Ann.  Cas. 
253,  and  covers  all  phases  of  the  question  contained  in  all  the  New  York 
reports  since  the  year  1897. 

b.  Statutes  and  court  rules. 

Since  the  writing  of  the  previous  note,  besides  the  various  amendments 
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City  Court  of  N.  Y.,  General  Term.  [Dec 


Appeal  from  trial  term. 

Action  by  Grace  Lesser,  an  infant,  by  Albert  Lesser,  her  guar- 
dian ad  litem,  against  the  Dry  Dock,  East  Broadway  &  Battery 
Railroad  Company  and  another.  From  an  order  denying,  on 
the  ground  of  laches,  a  motion  for  a  preference  on  the  calendar, 
plaintiff  appeals.      Reversed, 

Argued  before  McCaethy,  Schttohman^  and  0'Dw^:ee^  JJ. 

Louis  J,  Vorhaus,  for  appellant 

Henry  A,  Robinson  and  John  T.  Little^  for  respondents. 

Per  Curiam.     The  plaintiff,  having  complied  with  the  only 

1>R1£FUBBKCE  ON  THE   CALENDAR, — OOntinued. 

to  section  791  of  the  Code  of  Civil  Procedure,  which  contains  the  general 
provisions  for  the  order  of  preference  on  the  calendar  of  various  aeUons, 
three  new  subdivisions  have  been  added  thereto  as  follows: 
S  791,  Code  of  Civil  Procedure. 

3a.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal  taken  by 
either  party  in  an  action  or  special  proceeding  from  a  judgment  or  order 
declaring  a  legislative  enactment  unconstitutional,  is  entitled  on  motion 
of  the  appellant,  to  a  preference  over  any  business  irrespective  of  its  place 
upon  the  calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety,  and  the  preceding  subdivisionB 
nf  this  section. 

Added  by  L.  1899,  chap.  685,  taking  effect  September  1,  1899. 

11.  In  any  court  an  action  for  libel  or  slander. 
Added  by  chap.  136  of  laws  of  1898. 

12.  In  the  court  of  appeals  all  appeals  from  judgments  of  affirmance 
rendered  by  the  appellate  division  of  the  supreme  court  in  cases  enumerat- 
ed in  subdivision  two  of  section  one  hundred  and  ninety-one  of  this  act, 
where  the  decision  of  the  appellate  division  has  been  unanimous  and  ak 
appeal  has  been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

Added  by  L.  1899,  chap.  355,  taking  effect  September  1,  1899. 

In  addition  to  the  court  rules  set  forth  in  the  previous  note,  two  other 
rules  are  passed  upon  in  the  discussion  of  questions  of  preference  arising 
in  cases  in  this  note,  which  provide  as  follows: 
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1900]  Lesser  v.  Dry  Dock,  E.  B.  &  B.  R.  Oo. 

condition  prescribed  by  the  statute,  is  entitled  to  a  preference  as 
a  matter  of  right ;  and  delay,  after  issue  joined,  in  placing  the 
case  on  the  calendar,  cannot  defeat  this  right  Subdivision  5  of 
section  791  of  the  code  provides  that  an  action  is  entitled  to  a 
preference  in  which  an  infant  is  the  sole  plaintiff.  The  plead- 
ings show  that  this  is  such  a  cause.  The  record  shows,  and  it 
is  not  disputed,  that  the  notice  of  motion  for  preference  was 
served  ith  the  notice  of  trial,  as  required  by  section  793  of  the 
code.  The  claim  of  preference  thus  perfected  thereupon  be- 
came an  absolute  right.  Bhoads  v.  Metropolitan  St.  Railway 
Co.  60  App.  Div.  160;  97  St.  Rep.  724;  63  Supp.  724;  Levy  v. 
Hanneman,  47  App.  Div.  32 ;  96  St.  Rep.  240 ;  62  Supp.  240. 

Order  appealed  from  reversed,  with  $10  costs  and  disbi/rse- 
ments,  and  motion  granted,  without  costs. 

Preference  on  the  Calendar,— continued. 

There  shall  be  a  special  calendar  upon  which  shall  be  placed  all  actiona 
which  have  been  awarded  or  are  ^titled  t6  a  preference  eitlier  un- 
der express  provisions  of  law  or  by  the  General  Rules  of  Prac- 
tice, or  by  any  special  rule,  which  calendar  shall  be  called  and 
the  cases  thereupon  tried  and  disposed  of  at  Part  2  of  the  Trial  Term, 
Any  party  Entitled  to  have  a  case  preferred  may,  upon  two  day's  notice, 
apply  to  the  court  at  this  part  to  have  the  case  placed  upon  such  special 
calendar.  There  shall  also  be  placed  upon  this  calendar  for  trial  all  is- 
sues sent  from  the  Special  Term  for  trial  by  jury;  all  issues  in  special 
proceedings  to  be  tried  by  jury ;  and  all  issues  in  equity  actions  as  to  which 
the  parties  are  entitled  by  law"  to  a  jury  trial  where  such  issues  have 
been  framed  to  be  so  tried.  All  such  cases  shall  be  placed  upon  this  spe- 
cial calendar  in  the  order  of  the  filing  with  the  clerk  of  the  said  part 
of  the  order  granting  the  preference  or  directing  the  issues  to  be  tried 
and  shall  be  tried  in  such  order  as  may  be  directed  by  the  Justice  assigned 
to  hold  such  part. 

Rule  ni  of  the  Rules  for  the  Regulation  of  the  Trial  Terms  of  the 
Supreme  Court  in  the  First  Judicial   District. 

In  all  actions  brought  for  the  foreclosure  of  a  mortgage  or  for  the  fore- 
closure of  mechanic's  liens,  either  party  may  apply  to  the  Special  Term, 
Part  3,  upon  notice  of  two  days  to  the  adverse  party  to  have  the  case 
placed  upon  the  preferred  calendar,  to  be  called  in  Part  3  of  the  Special 
Term,  and  if  it  shall  appear  to  the  court  upon  such  application  that  the 
trial  will  not  be  a  protracted  one,  or  that  for  any  special  reason  the  case 
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should  he  promptly  disposed  of,  it  shall  be  placed  upon  the  preferred  cal- 
endar for  trial. 

Rule  X  of  the  Rules  for  the  Regulation  of  the  Special  Terma  of  the 
Supreme  Court  in  the  First  Judicial  District. 

c.  Application  of  statuteM. 

Chapter  356  of  the  Laws  of  1899,  which  added  to  section  791  of  the 
Code  of  Giyil  Procedure  a  new  subdivision,  numbered  12,  giving  a  prefer- 
ence in  the  court  of  appeals  to  appeals  from  unanimous  judgments  of 
affirmance  rendered  by  the  appellate  division,  applies  only  to  appeals  which 
shall  thereafter  be  taken,  and  not  to  pending  appeals  upon  the  existing 
calendar. 

Coxhead  v.  Johnson,  160  N.  Y.  369;  64  N.  £.  780. 

Where  a  motion  for  a  preference  in  an  action  of  foreclosure  is  made 
tinder  rule  10  of  the  Rules  for  the  Regulation  of  the  Special  Terms  of 
the  Supreme  Court  in  the  First  Judicial  District,  the  provision  of  sec- 
lion  793  of  the  Code  of  Civil  Procedure  requiring  a  party  to  serve  with  his 
notice  of  trial  a  notice  that  an  application  will  be  made  to  the  court,  at 
the  opening  thereof,  for  leave  to  move  the  same  as  a  preferred  cause,  does 
not  apply,  and,  although  the  notice  of  motion  for  a  preference  is  served 
after  the  notice  of  trial,  the  preference  will  be  granted  where  the  defend- 
ant has  been  in  no  manner  prejudiced  by  the  delay,  or  neglect  to  serve  both 
notices  together. 

Coffin  V.  McLaughlin,  24  Misc.  107 ;  87  St.  Rep.  297 ;  63  Supp.  297. 

The  provisions  of  section  793  of  the  Code  of  Civil  Procedure,  requiring 
service  of  notice  of  application  for  a  preference  of  any  ca^ise  on  the  cal- 
endar to  be  served  with  the  notice  of  trial,  do  not  apply  to  a  motion  for 
a  preference  in  an  action  to  foreclose  a  mortgage,  made  under  rule  10  of 
the  Rules  for  Ke^rulation  of  the  Special  Terms  of  the  Supreme  Court  in 
the  First  Judicial  District,  and  addressed  to  the  discretion  of  the  court. 

Ocrmania  Life  Insurance  Co.  v.  Powell,  29  Misc.  424;  96  St.  Rep.  942; 
(il    Supp.  942. 

Rule  14  of  the  special  rules  of  the  City  Court  of  New  York  doea  not 
purport  to,  and  can  in  no  way  override  the  distinct  and  clear  provisions, 
regarding'  the  time  to  serve  the  notice  of  motion  for  a  preference,  of  sec- 
tion 793  of  the  Code  of  Civil  Procedure  which,  in  its  reservation  or  ex- 
ception, only  allows  the  court  to  designate  the  time  at  which  or  the  place 
where  the  application  can  be  made. 

Poiatb  V.  O'Shaughnessy,  23  Misc.  252;  86  St.  Rep.  169;  51  Supp.  169. 

Hamilton  v.  Fourth  Estate  Co.  90  St.  Rep.  656;  56  Supp.  666;  28  Civ. 
Pro.  2G2. 

d.  Right  to  preference. 
Tlic  rifrht  to  a  preference  under  rule  36  of  the  General  Rules  of 
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tice  dees  not  depend  upon  the  value  of  the  property  attached. 

McCloakey  v.  N.  Y.  &  N.  J.  ^  Bridge  Co.  26  App.  Div.  628;  86  St.  Rep. 
1144;  51  Supp.  1144. 

Where  the  record  does  not  contain  the  pleadings,  nor  anything  from 
which  a  rieht  to  preference  on  the  calendar  can  he  determined,  such  right 
cannot  he  inferred  solely  from  the  title  of  the  action. 

Marando  v.  GiUespie  Co.  64  App.  Div.  488;  100  St.  Rep.  1027;  66  Supp. 
1027. 

Roberts  v.  Jenkins,  62  App.  Div.  491;  09  St.  Rep.  385;  65  Supp.  385. 

An  action  to  recover  damages  for  negligence  is  not  entitled  under  rule 
14  of  the  City  Court  Rules  to  a  place  upon  the  short  cause  calendar  of 
the  City  Court  of  New  York,  as  that  is  designed  for  actions  on  contract 
which  can  be  tried  within  one  hour. 

Porath  V.  O'Shaughnessy,  23  Misc.  252;  85  St.  Rep.  169;  61  Supp.  160. 

In  an  action  to  establish  a  will,  the  fact  that  a  portion  of  the  real  es- 
tate must  be  sold  to  pay  the  debts  and  legacies  contained  in  the  will  and 
tliat  to  facilitate  the  early  settlement  of  the  estate  it  is  important  that 
the  action  should  be  tried  at  the  earliest  practicable  date,  does  not  entitle 
the  plaiutiff  to  a  preference  over  the  other  cases  upon  the  calendar. 

Haskin  v.  Murray  (No.  1),  29  App.  Div.  370;  86  St.  Rep.  642;  61  Supp. 
642. 

Where  plaintiff  inserts  in  his  notice  of  trial  a  clause  stating  that  an 
Application  would  be  made  for  a  preference  under  section  793  of  the  Code 
of  Civil  Procedure,  and  fails  to  move  for  such  preference  on  the  first  day 
of  the  term,  but  thereafter  moves  on  an  affidavit  and  notice  made  in  accord- 
ance with  the  provisions  of  rule  14  of  the  special  rules  of  the  City  Court 
of  New  York,  he  will  not  be  entitled  to  such  preference. 

Hamilton  y.  Fourth  Estate  Co.  90  St.  Rep.  656;  66  Supp.  666;  28  Civ. 
Pro.  262. 

1.  When  lost  by  laches. 

Failure  of  the  moving  party  to  put  the  case  upon  the  calendar  for 
three  terms  after  it  has  been  at  issue  is  not  such  laches  as  will  defeat 
a  motion  for  a  preference  on  the  calendar,  made  under  subdivision  6  of 
section  791  of  the  Code  of  Civil  Procedure,  where  there  is  no  reason  to  be- 
lieve that  the  case  could  have  been  tried  at  any  of  such  terms. 

Rhoads  v.  Metropolitan  Street  Ry.  Go.  60  App.  Div.  160;  97  St.  Rep. 
724;  63  Supp.  724. 

Where,  in  an  action  in  the  first  district,  issue  is  joined  by  the  service 
of  an  answer  two  days  before  the  expiration  of  the  time  within  which 
a  note  of  issue  and  a  notice  of  trial  and  of  an  application  for  a  preference 
might  be  served  for  a  certain  term,  failure  to  serve  them  within  that 
time  does  not  constitute  such  laches  as  requires  the  denial  of  a  subsequent 
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application  for  a  preference,  notice  of  which  was  served  with  the  notice  of 
trial  and  note  of  issue  for  the  next  term. 

Levy  ▼.  ,Hanneman,  47  App.  Div.  32;  96  St.  Rep.  240;  62  Supp.  240. 

The  omission  to  notice  a  cause,  pending  in  the  first  judicial  district, 
for  the  first  term  of  court  after  it  is  at  issue  is  not  such  laches  as  will 
preclude  the  plaintiff,  after  noticing  it  for  the  succeeding  term,  from  mak- 
ing a  motion,  under  rule  6  of  the  Special  Rules  for  Trial  Terms  of  the  Su- 
preme Ckiurt  in  the  first  judicial  district,  to  have  the  cause  placed  upon 
the  preferred  calendar. 

Bailey  v.  Miles,  46  App.  Div.  607;  96  St.  Rep.  977;  61  Supp.  977. 

Where  defendant  obtains  a  stay  and  an  order  requiring  security  for 
costs,  plaintiff  does  not  lose  his  right  to  a  preference  by  laches,  if,  as  soon 
as  the  stay  is  removed  by  filing  the  bond,  he  inunediately  notices  the  caoM 
for  trial,  and  applies  for  a  preference. 

Seletsky  ▼.  Third  Ave.  R.  R.  Co.  44  App.  Div.  632;  94  St.  Rep.  405;  60 
Supp.  405.  ^ 

Plaintiff's  right  to  a  preference,  in  an  action  for  slander  under  anbdivi- 
sion  11  of  section  701  of  the  Code  of  Civil  Procedure,  is  not  lost  by  negleet 
to  serve  a  notice  of  trial  for  the  first  term  held  after  the  eicpiration  of 
the  defendant's  time  to  serve  an  amended  answer,  when  the  plaintiff  was 
absent  in  Europe  during  that  term  and  immediately  upon  his  return  aerved 
a  notice  of  trial  accompanied  by  an  affidavit  stating  the  elaim  for  pref- 
erence for  the  next  term. 

Blumenthal  y.  Schweinburg,  51  App.  Div.  378;  08  Si,  Sep.  605;  64  Supp^ 
605. 

2.  Waiver, 

In  the  county  of  New  York  a  notice  of  motion  for  a  preference  must  be 
served  with  the  notice  of  trial,  and  a  failure  to  do  so  operates  as  a  waiver 
of  the  right  to  a  statutory  preference. 

Eckhard  v.  Jones,  46  App.  Div.  562;  95  St.  Rep.  257;  61  Supp.  257. 

Failure  to  make  an  application,  in  New  York  county,  for  a  preference 
at  the  commencement  of  the  term  for  which  the  notice  of  trial  is  served 
waives  the  right  to  a  preference  under  section  /93  of  the  Code  of  Civil 
Procedure,  and  a  subsequent  notice  of  trial  for  another  term  is  futile  either 
to  avoid  the  effect  of  the  waiver  or  to  support  a  new  application  to  eb* 
tain  the  preference  as  a  matter  of  right. 

IMarks  v.  Murphy,  27  App.  Div.  160;  84  St.  Rep.  622;  50  Supp.  622. 

Eckhard  v.  Jones,  45  App.  Div.  562;  95  St.  Rep.  257;  61  Supp.  257. 

Failure  of  executors  in  an  action  pending  in  the  county  of  New  Yor^ 
who  are  entitled  to  a  preference  under  the  statute  as  s^le  plaintiff 8»  te 
serve  with  their  notice  of  trial  a  notice  that  an  application  for  the  pref- 
erence will  be  made  at  the  opening  of  the  term,  as  required  by  section  799 
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of  the  Code  of  Civil  Procxedure,  waives  their  statutory  right  to  the  prefer- 
ence. 

Williamson  v.  Standard'  Structural  Co.  48  App.  Div.  186;  96  St.  Rep. 
815;  62  Supp.  815. 

The  failure  to  serve,  until  after  the  service  of  the  notice  of  trial,  the 
notice  of  motion  to  place  the  case  upon  the  short  cause  calendar  of  the 
City  Court  of  New  York,  waives  the  right  to  the  preference  to  which  an 
infant  sole  plaintiff  is  entitled  under  subdivision  5  of  section  791  of  the 
Code  of  Civil  Procedure. 

Porath  V.  O'Shaugnnessy,  23  Misc.  252;  85  St.  Rep.  169;  51  Supp.  169. 

A  motion  to  place  a  cause  upon  the  preferred  calendar  of  the  City  Court 
of  New  York  must  be  made  at  the  commencement  of  the  term  at  which 
the  notice  of  trial  is  served,  and  a  failure  to  make  the  motion  at  that 
time  operates  as  a  waiver  of  the  statutory  right  to  a  preference. 

H.amilton  v.  Fourth  Estate  Co.  90  St.  Rep.  656;  56  Supp.  666;  28  Civ. 
Pro.  262. 

3.  How  regained. 

Where  a  plaintiff  has  lost  h^s  right  to  a  preference  by  failing  to  de- 
mand it  when  he  first  noticed  his  case  for  trial,  he  cannot,  by  amending 
his  complaint  in  a  manner  which  does  not  change  the  cause  of  action,  re- 
gain the  lost  privilege. 

Ziegler  v.  Trenkman,  26  Misc.  432;  91  St.  Rep.  676;  67  Supp.  676. 

A  party  entitled  to  a  preference  on  the  calendar,  who  has  neglected  to 
serve  with  his  notice  of  trial  a  notice  that  he  would  apply  for  a  preference 
at  the  opening  ^of  the  term,  as  required  by  section  793  of  the  Code  of 
Civil  Procedure,  may,  at  any  time  before  the  expiration  of  the  time  lim- 
ited for  the  service  of  notices  of  trial  for  that  term,  withdraw  the  former 
notice  of  trial  and  serve  a  new  one  together  with  a  notice  of  his  inten- 
tion to  apply  for  the  preference. 

Gilbert  v.  Finch,  46  App.  Div.  75;  95  St.  Rep.  300;  61  Supp.  300.   , 

4.  In  representative  capacity. 

m 

The  right  of  a  sheriff  to  preference  of  trial  of  an  action  by  or  against 
him  in  his  official  capacity  under  subdivision  9  of  section  791  of  the  Code 
of  Civil  Procedure  is  personal  to  the  officer  sued  or  suing  in  his  repre- 
sentative capacity. 

Walker  v.  Tamsen,  18  Misc.  734;  77  St.  Rep.  507;  43  Supp.  507. 

A  person  is  not  entitled  to  a  preference  on  the  calendar,  under  sul)divi- 
ftion  5  of  section  791  of  the  Code  of  Civil  Procedure,  giving  a  preference 
to  a  sole  plaintiff  suing  as  executor,  where  he  sues  also  as  an  indl vidua) 

Ahern  v.  Ahern,  29  Misc.  421;  95  St.  Rep.  931;  61  Supp.  931. 

The  preference  of  trial,  given  by  subdivision  5  of  section  701  of  the 
Code  of  Civil  Proced^ire,  to  an  action  in  which  an  administratrix  is  solo 
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plaintiff  or  sole  defendant,  is  given  to  the  action  and  ie  not  personal  U 
the  administratrix,  and  may  be  accorded  in  spite  of  her  opposition. 
Schwartz  y.  Wolfrath,  24  Misc.  406;  87  St.  Rep.  263;  63  Supp.  263. 

A  receiTer  appointed  in  su^iplementary  proceedings  cannot  be  said  to  bf 
"appointed  by  the  court/'  within  the  meaning  of  subdi vision  6  of  sectior 
791  of  the  Code  of  Civil  Procedure  and  so  under  that  section,  entitled  tc 
preference  on  the  calendar  of  the  action  in  which  he  is  sole  plaintiff. 

Daiy  V.  Wood,  29  Misc.  105;  94  St.  Rep.  194;  60  Supp.  194. 

0.  Practio6n 

Strict  practice  must  be  followed  where  the  motion  for  a  preference  U 
not  add  leased  to  the  discretion  of  the  court,  but  is  made  solely  as  a  mat- 
ter of  right  on  the  statutory  ground  that  the  sole  defendant  is  the  com 
mittee  of  a  lunatic,  and  a  notice  that  an  application  for  the  preference 
will  be  made  at  the  opening  of  court  must  be  served  at  the  same  time  witV 
the  notice  of  trial. 

Hardy  v.  Knickerbocker  Trust  Co.  23  Misc.  603;  86  St.  Rep.  616;  di 
Supp.  616. 

To  entitle  the  issues  in  a  special  proceeding  ordered  tried  by  a  jury  tt 
be  placed  upon  the  special  calendar  in  Part  2  of  the  New  York  trial  tenii 
under  rule  3  of  the  Rules  for  the  Regulation  of  the  Trial  Terms  of  tht 
Supreme  Court  of  the  First  Judicial  District,  it  is  not  necessary  to  clain 
a  preference  in  the  notice  of  trial,  or  to  serve  with  such  notice  a  notice  oi 
motion  for  a  preference. 

People  V.  Feitner,  39  App.  Div.  632;  91  St.  Rep.  318;  57  Supp.  313. 

A  motion  made  at  the  trial  term,  part  2,  in  the  first  judicial  district, 
to  vacate  an  order  granted  by  the  special  term  directing  that  a  cause  ht 
set  down  on  the  preferred  calendar  of  the  trial  term  of  the  court,  part  2, 
will  be  denied,  where  an  appeal  has  been  taken  from  such  order  upon  which 
its  validity  can  be  determined. 

Ha»kin  v.  Murray  (No.  2),  29  App.  Div.  376,  85  St.  R^.  545;  51  Supp. 
545. 

A  cause  need  not  be  placed  upon  the  calendar  by  the  filing  of  a  note  of 
issue,  before  a  notice  of  trial  and  a  notice  of  motion  for  a  preference  can 
be  served,  although  the  motion  cannot  be  granted  until  the  cause  is  on 
the  calendar. 

Warden  v.  Post  Steamboat  Co.  39  App.  Div.  643;  91  St.  Rep.  332;  5'i 
Supp.  332. 

In  the  first  judicial  district  the  court  at  special  term  has  no  power  to 
grant  an  order  directing  that  a  case  be  set  down  on  the  preferred  cal- 
endar of  the  trial  terra  of  the  court,  part  2,  and  providing  that,  in  case 
an  amended  answer  be  served,  the  cause  be  set  down  on  the  calendar  of 
the  court  for  a  later  date,  especially  where  it  does  not  appear  in  the  mov- 
ing papers  tliat  the  case  has  been   noticed'  for  trial,  or  that  a  note  of 
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issne  has  been  filed,  aa  required  by  nection  977  of  the  Code  of  Civil  Pro- 
cedure. 

Haskin  y.  Murray  (No.  1),  29  App.  Div.  370;  86  St.  Rep.  542;  51  itupp. 
542. 

Wliere,  in  an  action  for  divorce  noticed  for  trial  in  the  first  judicial  dis- 
trict at  special  term  and  placed  on  its  calendar,  an  order  is  entered  direct- 
ing that  certain  issues  as  to  the  adultery  of  the  defendant  be  stated  for 
trial  by  jury,  the  placing  of  such  issues,  under  rule  3  of  the  Rules  for 
the  R^n^ation  of  the  Trial  Terms  of  the  Supreme  Court  in  the  First  Ju- 
dicial IMstrict,  upon  the  preferred  calendar  of  the  trial' tefm,  under  sub- 
division 10  of  section  701  of  the  Code  of  Civil  Procedure,  without  two 
(lay's  notice  of  the  application  therefor  to  defendant's  attorney,  is  un- 
authorized. ' 

Marden  v.  Marden,  28  App.  Div.  301 ;  84  St.  Rep.  1002 ;  60  Supp.  1002. 


1.  What  is  sufficient  notice  of  motion. 


\ 


An  all^ation  **ihkt  plaintiff  claims  a  preference  for  the  reason  that 
the  sole  plaintiff  is  an  infant,*'  set  forth  in  the  notice  of  trial  does  not 
fulfill  the  requirements  of  section  793  of  the  Code  of  Civil  Procedure  in 
regard  to  serving  with  the  notice  of  trial  a  notice  of  motion  for  a  prefer- 
v'nce  on  the  calendar  of  the  City  Court  of  New  York. 

Porath  V.  O'Shaughnessy,  23  Misc.  252;  85  St.  Rep.  169;  51  Supp.  169. 

A  statement  at  the  bottom  of  the  notice  of  trial  that  a  motion  will  be 
made  to  place  the  case  upon  the  short  cause  calendar  is  not  equivalent 
to  the  notice  of  motion  for  a  statutory  preference  which  must  be  served 
^th  the  notice  of  trial,  and  will  not  support  an  order  made  after  the 
opening  of  the  term  placing  the  case  upon  the  preferred  calendar  for  the 
reason  that  it  was  entitled  to  a  preference  under  the  statute  and  not  upon 
the  ground  that  it  was  a  short  cause. 

Williamson  v.  Standard  Structural  Co.  48  App.  Div.  186;  96  St.  Rep. 
815;  62  Supp.  816. 

A  statement  contained  in  a  notice  of  trial,  "that  a  preference  is  claimed 
therein,  under  subdivision  5  of  section  791  of  the  Code  of  Civil  Procedure, 
on  the  ground  that  the  committee  of  the  property  of  an  incompetent  per- 
son is  the  sole  defendant,''  is  not  a  sufficient  compliance  with  section  793 
of  the  Code  of  Civil  Procedure. 

Hardy  v.  Knickerbocker  Trust  Co.  23  Misc.  503;  86  St.  Rep.  616;  62 
Supp.  616. 

2.  Wherei^  motion  to  he  made. 

In  the  first  judicial  district  an  application  for  a  preference  under  sec- 
tion 793  of  the  Code  of  Civil  Procedure,  or  rule  3  of  the  Rules  for  the 
Regulation  of  the  Trial  Terms  in  the  First  Judicial  District,  must  be 
Bade  at  Part  2  of  the  trial  term,  and  not  at  the  special  term. 
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Haskin  v.  Murray  (No.  1),  29  App.  Div.  370;  85  St  Rep.  642;  51  Supp 
542. 

An  application  to  prefer  a  cause  on  the  calendar  cannot  be  entertained 
at  chambers,  but  it  must  be  made  at  the  opening  of  the  court  as  required 
by  section  793  of  the  Code  of  Civil  Procedure. 

Walker  v.  Tamsen,  18  Misc.  734;  77  St.  Rep.  507;  43  Supp.  507. 

3.  Appeal. 

The  privilege  of  a  preference  of  a  cause  upon  the  calendar  is  a  substaii 
tial  rig.  ..  and  an  appeal  to  the  general  term  lies  from  a  denial  thereof. 
Schwartz  v.  Wolf  rath,  24  Misc.  406 ;  87  St.  Rep.  263 ;  53  Supp.  263. 


HAEMON  et  al.  v.  VAN  NESS  et  al. 

[56  App.  Div.  160;  101  St,  Rep.  561;  67  Supp.  561.] 

(Supreme  Court,    AppeUaU    DivteUH^    firti  Department.    Deaetnher  i4, 

1900.) 

1.  Venue — ^Dekaud  rem  CRAifOB. 

Tlie  right  to  serve  with  an  amended  answer  a  demand  for  change  of 
venue,  which  $§  985,  986,  Code  Civ.  Pro.  provide  shall  be  made  at  the 
time  of  the  service  of  the  answer,  so  that  motion  for  change  of  venue 
can  be  made  under  said  demand,  is  not  defeated  by  a  demand  having 
been  made  when  the  original  answer  was  served,  which  was  not  com- 
plied with  or  acted  upon.* 

2.  Same — ^Admission  of  Service. 

Admission  of  "due  service"  by  plaintiff's  attorney  on  a  demand  for 
change  of  place  of  trial,  served  with  the  amended  answer,  implies  not 
only  that  it  was  properly  served,  but  that  it  was  served  in  time  to 
save  defendant's  rights  in  the  matter. 

8.  Sams — AonoN  Affecting  Real  Estate. 
An  action  to  establish  a  secret  trust  in  land  and  personalty,  as  to  which, 
under  a  will,  defendant  takes  not  only  a  life  estate,  but  absolute  power 
of  disposition,  with  intent  to  take  away  the  power  of  disposition  and 
give  to  plaintiffs  a  fee  in  remainder,  is  one  affecting  an  estate,  right, 
or  title  in  realty,  which  Code  Civ.  Pro.  S  9S2,  provides  shall  be  tried 
where  the  real  estate  is  situated. 


•For  note  on  "Loss  of  Right  to  Move  to  Change  Place  of  Trial," 
8  Ann.   Cas.   347-357. 
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4.  Same — Pabties. 

There  being  three  JefendantM,  and  one  of  thoin  having  moved  for  chang* 
of  place  of  trini,  and  another  haviiig  appeared  and  conBented  to  tbo 
change,,  the  right  thorej^o  U  not  afTectei  by  the  fact  that  the  third  de- 
fendant has  not  l>een  served  with  the  summons  and  complaint. 

Appeal  from  special  term,  New  York  county. 

Action  by  Harriet  B.  Hannon  and  another,  by  their  guardian 
ad  litem,  against  OorneUn?  ff.  Van  JSTess,  individually  and  as 
executor  and  trustee,  and  uthcrs.  From  an  order  denying  a 
motion  to  change  tho  place  of  trial  from  New  York  coimty  to 
Orange  county,  said  defendant  Van  Ness  appeals.      Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Hatch,  Rumsby,  Pat- 
terson, and  Ingram  AM,  J  J. 

Charles  C.  Bigelow  (Isaac  N.  Mills,  counsel)  for  appellant 

De  Ghrove  &  Biker  (Charles  Blaiidy,  counsel)  for  respondents. 

Hatch^  J.  This  motion  was  made  pursuant  to  the  provi- 
sions of  section  982  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  the  action  is  brought  to  procure  a  judgment  affect- 
ing an  estate,  right,  title,  or  interest  in  real  property  wholly  sit- 
uated in  the  county  of  Orange,  and  upon  the  further  ground  that 
the  place  of  the  transaction  involved  in  the  action  is  in  said 
county,  and  the  cause  of  action,  therefore,  arose  there.  It  was 
f'pposed  upon  the  merits,  and  upon  the  grounds  that  the  motion 
was  made  too  late,  and  that  the  defendant  Wood  did  not  join  in 
the  motion. 

The  material  fact©  are  as  follows :  Emma  L.  Van  Ness,  the 
wife  of  the  defendant  Cornelius  Van  Ness,  died  in  the  coimty 
of  Orange,  leaving  a  will  of  both  real  and  personal  property,  in 
and  by  which  she  nominated  and  appointed  her  said  husband 
her  executor  and  trustee.  The  will  was  probated  in  that  coimty. 
Letters  testamentary  were   issTied   from   the   surrogate's   court 
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thereof  to  the  defendant  Van  Ness.     The  administration  of  her 
estate  thus  far  had  has  b^n   solely  within  that  county-     Mr. 
Van  Ness  and  his  said  wife  resided  there  continuously  for  about 
20  years  prior  to  her  death,  and  Mr.  Van  Ness  is  now  a  resident 
of   Cornwall,  in   said  county.      It  appears  that  the   estate  of 
Emma  L.  Van  Ness  consisted  at  the  time  of  her  death  of  botL 
real  and  personal  property ;  all  of  the  real  property  being  a  farm 
containing  about   97  acres,   with  buildings   and  improvements 
rhereon,  of  the  value  of  about  $70,000,  situated  in  the  town  of 
Cornwall,  in  the  county  of  Orange.     The  remainder  of  her  es- 
tate, consisting  of  a  hirgc  amount  of  personal  property,  is  in 
New  York  county,     liy  her  will  the  testatrix  devised  and  be- 
queathed to  her  hus^md,  the  defendant  Cornelius  Van  Ness,  all 
her  estate,  real  and  personal,  to  have,  hold,  and  dispose  of  the 
i>ame  k»  he  should  deem  proper,  and  provided  that  he  should  not 
be  accountable   to  any  person   as   to  tfie  manner   in  which  he 
should  use  the  same,  and  without  any  limitations  as  to  his  use 
of  the  property,  or  the  disposal  of  the  same  for  his  own  or  an- 
other's benefit     The  remainder  over,  if  any,  was  to  be  held  in 
trust  for  others. 

The  object  and  purpose  of  this  action,  as  disclosed  by  the  com- 
plaint, is  to  procure  the  judgment  of  this  court,  declaring  that 
the  property  belonging  to  the  estate  of  the  testatrix  is  subject  to, 
and  charged  with  the  execution  of,  certain  secret  trusts,  inde- 
pendent of  the  will,  arising  out  of  the  facts  set  forth  in  the  com- 
plaint, and  for  a  judicial  construction  of  the  will.  The  sum- 
mons and  complaint  were  served  on  the  defendants  Gonieliiis 
and  Alice  Van  Ness  on  the  17th  day  of  April,  1900.  On  tho 
10th  day  of  May,  1900,  the  attorneys  for  each  served  upon  the 
plaintiffs'  attorneys  written  demands  for  change  of  place  of  trial 
to  Orange  county.  The  time  of  the  defendant  Cornelius  Van 
Ness  to  serve  an  amended  answer  was  extended  to,  and  inclusive 
of,  the  14th  day  of  July,  1900;  and  on  that  day  his  attorneys 
served  his  amended  answer,  accompanied  by  a  written  demand 
for  a  change  of  place  of  trial  to  said  county.  No  consent  to 
change  the  place  of  trial  was  served  pursuant  to  the  firbt  de- 
mand, nor  was  it  followed  by  a  motion  to  change  the  venue. 
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When  the  second  demand  was  senred,  the  plaintiffs'  attorneys,  in 
writing,  admitted. "due  service  of  a  copy"  thereof,  dated  the  day 
of  the  service.  The  notice  of  this  motion  was  served  upon  the 
defendant  Alice  Van  Ness,  and  her  attorney  appeared  upon  the 
hearing,  and  in  open  court  consented  that  the  motion  be  granted, 
and  such  consent  is  recited  in  the  order.  The  defendant  Emma 
L.  Van  Ness  is  an  infant,  and  had  not  been  served  at  the  tinio 
the  motion  was  made. 

It  seems  to  be  well-settled  law  that  where  the  character  of  tlio 
action  determines  the  place  of  venue,  and  the  proper  county  i^ 
not  named  in  the  summons  as  the  place  of  trial,  the  defendaiu 
has  the  right  at  the  time  of  joining  issue  to  demand  that  the  slv- 
tion  be  removed  for  trial  to  the  proper  county.  Such  are  the 
express  provisions  of  the  cdde  (sections  985,  986).  The  lan- 
guage of  the  code  is  that  the  demand  for  the  change  shall  be 
made  at  the  time  of  the  service  of  the  answer.  But  this  has 
been  held  to  mean  the  answer  which  presents  the  issues  to  be 
tried,  and  that,  where  an  amended  answer  is  served  within  the 
time  covered  by  the  defendant's  legal  right,  it  becomes  the  an- 
swer  which  is  in  contemplation  of  the  code  provisions,  and  with 
it  may  be  served  the  demand  for  a  change  of  the  place  of  trial. 
Penniman  v.  Fuller  &  Warren  Co.  133  K  Y.  442 ;  45  St.  Kep. 
054;  22  Civ.  Pro.  205;  31  N.  E.  318;  Veeder  v.  Baker,  83  N. 
Y.  156.  The  only  case  in  which  this  result  will  be  defeated  is 
where  the  amended  pleading  is  not  served  in  good  faith,  but  for 
purpose  of  delay,  in  which  event,  if  it  be  stricken  out,  all  advan- 
tage obtained  by  it  falls;  and  this  includes  the  right  to  demand 
a  change  of  the  place  of  trial.  In  the  present  case,  therefore, 
there  existed  the  right  to  serve  the  demand  for  a  change  of  venue 
with  the  amended  answer  which  was  served.  If,  therefore,  the 
|)roper  place  of  trial  was  in  Orange  county,  compliance  should 
have  been  made  with  the  demand.  It  is  said  that  as  the  plain- 
■iffs  did  not  assent  to  the  change  within  five  days  after  the  first, 
and  as  the  defendants  did  not  move  for  the  change  within  ten 
days  thereafter^  as  required  by  the  code,  the  latter  have  waived 
their  risjhts  in  the  premises.  The  difficulty,  however,  with  this 
mntpntion  is  that  the  ri^ht  which  existed  to  serve  the  second  de- 
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mand  with  the  amended  answer  was  a  legal  right,  which  the 
former  demand  did  not  defeat,  and  the  motion  under  it  was 
made  in  time.  Aside  from  this,  however,  is  the  fact  that  "due 
service"  of  the  second  notice  or  demand  was  admitted  by  the  at- 
torney ;  and  this  implies  not  only  that  it  was  properly  served, 
but  that  it  was  served  in  time  to  save  the  parties'  legal  right.  1 
Rum.  Prac.  224;  Talman  v.  Barnes,  12  Wend.  227.  It  is  evi- 
dent that  the  motion  to  change  the  venue  was  properly  brought 
before  the  court  for  a  decision  upon  the  merits.  This  brings  us 
to  the  main  question. 

Section  982  of  the  code  provides  that  actions  brought  to  "re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  de- 
fending, forfeiting,  annulling,  or  otherwise  affecting  an  estate, 
title,  right,  lien  or  other  interest  in  real*  property,  or  a  chattel 
real,"  shall  be  tried    in    the    county  in  which  the  subject  of 
the  action,  or   some   part    thereof,  is  situated.     By  the  termB 
of  the  section,  therefore,  if  the  action  affects  an  estate,  right, 
or    title    in    real    property,  the  venue  is  local.     It    matters 
not    that    personal    property    situate    elsewhere    may  be  af- 
fected.    Such    fact    is    not    controlling.     It    is    the  situs  of 
the  real  property  that  determines  the  right.     Upon  this  sub- 
ject the  averments  of  the  complaint  are  not  controlling,  and  the 
fact  many  be  shown  by  affidavit       Acker  v.  X^land,  96  N.  T. 
383.     Does  this  action  affect  an  estate,  right,  or  interest  in  real 
property,  is  the  question  upon  which  the  determination  of  this 
appeal  must  turn,  for  it  is  conceded  that  the  only  real  property 
of  the  estate  is  situated  in  Orange  county.     The  defendant  Van 
Xess,  under  the  will,  takes  not  only  a  life  estate  in  the  property 
but  he  also    takes    the    power    to    dispose  of  the  property 
in  any  form  as  he  may  deem  proper.       There  is  no  limitation 
whatever  upon  his  right  in  this  respect     If  the  plaintiffs  suc- 
ceed in  establishing  the  secret  trust  which  their  complaint  avers 
to  exist,  the  effect  is  to  diminish  the  estate  of  the  beneficiary,  as 
it  takes  away  the  right  to  dispose  of  the  property,  and  reduce? 
the  estate  of  Van  Ness  therein  to  a  mere  life  tenancy.     That  the 
power  to  hold,  enjoy,  and  dispose  of  land  creates  an  estate  in 


NEW  YORK  ANNOTATED  CASES.  *97 

1900]  Harmon  y.  VanNess. 

the  land^  is  elementary,  and  any  act  which  diminishes  that  es- 
tate affects  it ;  and,  if  it  be  affected,  then  it  falls  within  the  code 
provision.  Not  only  does  the  action,  if  the  plaintiffs  are  suc- 
cessful, diminish  the  estate  of  Van  Ness,  but  it  greatly  enlarges 
the  estate  of  the  plaintiffs.  They  then  take  the  fee  of  the  land 
in  remainder,  and  Van  Ness  may  not  dispose  of  it  It  seems 
clear  to  us,  therefore,  that  this  action  affects  an  estate  in  land, 
and  is  therefore  a  local  action.  The  moving  defendants  are  en- 
titled to  the  relief  which  they  ask,  and  remain  unaffected  by 
plaintiffs'  failure  to  serve  Emma  Louise  Van  Ness  with  the  sum- 
mons and  complaint.  They  are  not  to  be  prejudiced  by  such 
failure.  As  to  Alice  Van  Ness,  she  appeared  and  consented  to 
the  change,  and  such  fact  is  recited  in  the  order  from  which  the 
appeal  is  taken.  We  think,  also,  that  Orange  county  is  the 
proper  place  for  the  trial  of  this  action.  The  deceased  and  her 
husband  resided  there  at  the  time  of  the  former's  death,  and 
this  is  the  present  residence  of  all  of  the  parties  defendant,  and 
in  that  coimty  all  of  the  proceedings  have  been  had  affecting  the 
estate,  so  that  the  legal  right  and  a  natural  selection  for  the  trial 
of  this  action  are  combined. 

For  these  reasons,  we  think  the  order  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10 
costs. 

All  concur. 
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ABATEMENT. 

Death  of  plaintiff  intermediate  de- 
ciaion  and  judgment — aubatitution  of 
executor. — Plaintiff  iu  an  action  for 
dower  having  died  after  decision  dis- 
missing her  complaint  with  costs  and 
the  making  of  an  order  awarding  an 
extra  allowance  against  her  but 
prior  to  the  entry  of  judgment  on  the 
decision,  her  executor  is  entitled  to 
be  substituted,  if  he  desires  to  re- 
view the.  order  for  the  extra  allow- 
ance or  the  judgment  for  costs  which 
may  be  entered  on  the  decision. 
Armstrong  v.  Trustees  of  Union  (Col- 
lege, 332. 

ACTION. 
See  Abatement. 

ADOPTION. 

Speoifio  performance — auf/icienoy 
of  con^deration. — ^A.  contract  of  ad- 
option is  based  on  a  sufficient  con- 
sideration to  warrant  a  decree  of 
specific  performance,  where,  on  ^ 
promise  that  the  child  shall  be  edu- 
cated, cared  for,  and  allowed  to  share 
in  the  estate  of  the  adopter  as  if  she 
was  his  own  offspring,  the  mother 
^  surrenders  all  contro]  over  such 
child.     Healy  v.  nealy,  325. 

—  Contract  for  sliire  of  estate— 

pt^bUc  policy, — Specific  performance 
of  a  contract  of  adoption,  wherein 
the  adopted  child  was  promised  the 
share  of  an  own  child  in  the  adopt- 
er's estate,  is  not  against  public  pot- 
icy.    Healy  v.  Healy,  326. 

—  Injustice  to  third  parties. — 
Specific  performance  of  a  contract  of 
adoption  providing  that  the  adopted 
child  should  have  the  share  of  an 
own  child  in  the  adopter's  estate  will 
not  be  denied  on  the  grouiid  that  it 
is  unjust  to  innocent  third  parties, 
where  such  an  enforcement  ooes  not 
diminish  the  dower  interest  of  the 
widow  in  the  adopter's  estate,  and 
the  other  children  of  adopter  receive 
what  they  would  be  entitled  to  under 


the  law'  of  descent  were  plaintiff  a 
sister  in  blood,  instead  of  by  adop- 
tion.   Healy  v.  Healy,  326. 

— Definiteness  of  contract. — A 
parol  agreement  of  adoption,  where* 
by  the  adopter  is  to  care  for  and 
maintain  plaintiff  as  his  own  child, 
to  ffive  her  his  name,  to  teach  her 
to  know  him  and  his  wife  as  her 
parents,  and  to  provide  for  her  fu- 
ture maintenance  by  giving  her  tb^ 
share  of  an  own  child  in  his  estate, 
is  sufficiently  definite  to  be  specifical- 
ly enforced.    Healy  v.  Healy,  325. 

Statute  of  Frauds — parol  contract 
— part  perform^ince — enforcement. — 
A  parol  contract  of  adoption,  where- 
by it  is  expressly  agreed  that  a  child 
shall  be  supported,  educated,  and 
maintained  during  her  lifetime  by 
her  adopted  father,  and  that  at  his 
death  she  shall  receive  the  share  of 
his  estate  to  which  she  would  have 
been  entitled  had  she  been  his  own 
offspring,  will  be  specifically  en- 
forced, at  the  suit  of  such  child, 
where  completely  performed  except 
that  portion  of  it  requiring  that  the 
adopter  make  suitable  provision  for 
the  child  in  event  of  his  death ;  it 
being  within  the  meaning  of  the  pro- 
vision of  the  statute  of  frauds  (2 
Rev.  St.  [Banks  &  Bros.'  9th.  Eti.j 
p.  1885,  S  10)  providing  that  noth- 
ing therein  contained  shall  be  con- 
strued to  abridge  the  powers  of 
courts  of  equity  to  compel  specific 
performance  of  an  agreement  in  case 
of  part  performance  of  such  agree- 
ment.    Healy  v.  Healy,  325. 

ALIMONY. 
See  Divorce  and  Separatioa. 

AMENDMENT. 

See    Pleading. 
See    Trial. 

ANNULMENT  OF  MARRIAGE. 
See  Divorce  and  Separation. 
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APPEAL. 

Court  of  appeals — jwisdiotion — 
ground  for  appeal — statute— con- 
A^rurd'on.-— C'odo  Civ.  Pro.  S  191, 
siibd.  2,  provi(liii<;  that  no  appeal 
Khali  be  tjikon  to  the  court  of  ap- 
peals from  a  unamiiious  aflSrmance 
of  a  judf^nicnt  by  the  appellate  divi- 
sion rendcre<l  in  an  action  "to  recover 
wa<70s,  salary,  or  compensation  for 
services,"  except  on  certain  condi- 
tion.s,  referH  only  to  ca««cs  where  the 
claim  for  siirh  wa^es.  salary  or  com- 
perirtation  arises  out  of  a  contract  re- 
in t  ion,  and  not  whore  the  compensa- 
tion is  determined  by  statute  as  an 
jncitloiit  to  a  public  ofHce.  Donnelly 
v.  New  York,  240. 

NoPK. — Wnrx  Appeal  Libs  to 
THE  Court  of  Appeals 246-255 

a.  Scope  of  note. — Refertyices. 

b.  The  statute. 

c.  When  appeal  viatter  of  right, 

1.  In  grncral. 

2.  Final   orders   and   judg- 

ment fi. 

3.  Maudamus, 

4.  Ccriiorari, 

d.  Leave  of  eourl. 

Setilentrnt  of  V<iHe — ricjht  to  a  re- 
settlement.—Qodfi  Civ.  Pro.  S  002, 
provides  that  an  ex-(*cption  may  be 
taken  to  a  rulinp:  of  the  court  on  any 
question  of  law  arising  on  the  trial 
of  an  issue  of  fact,  and  that  a  trial 
by  a  jury  is  regarded  as  continuing; 
until  the  verdict  is  rendered.  Held, 
tliat  the  fact  that  the  trial  court 
struck  out  of  defendant's  case,  as 
proposed,  advice  ^ven  by  the  court 
to  the  jury  after  the  verdict  has  been 
recorded,  did  not  entitle  defendant 
to  a  resettlement  of  tlie  case,  since 
such  matter  constituted  no  part  of 
the  trial.     Wierihs  v.  Innis,  122. 

— stenogra  p  h  er*8  n  o  t  es — au  t  hori  ty 
of  trial  court. — Code  Civ.  Pro.  S 
!)97  provides  that  a  case  on  appeal 
must  contain  so  much  of  the  evidence 
and  other  proceedings  on  the  trial 
as  is  material  to  the  questions  to  be 
raised  thereby.  Held,  that  the  strik- 
ing out  by  the  court  of  irrelevant 
matter  in  the  stcnoprrapher's  notes 
included  in  the  proposed  settlement 
of  the  case,  althougn  assented  to  by 
plaintiff,  was  proper.  Wierichs  v. 
Jnnifi^  122. 


— reversal — nominal  damages.^^ 
The  rule  tliat  a  new  trial  will  not 
be  granted  to  a  plaintiff  where,  apon 
the  entire  case,  it  appears  that  be  is 
ontltl^d  to  recover  nominal  damages 
only,  does  not  apply  where  an  allow- 
ance of  nominal  damages  is  neces- 
sary to  protect  his  property  inter- 
ests, a.s  by  preserving  his  future 
rights  umler  a  covenant.  Skinner  t. 
Allison,  15.). 

Note, —  Reversal  When  Ap- 
pellant Entitled  to  oslt 
NoMiN  al  Damages 155-162. 

a.  In  general. 

b.  In  penal  actions, 

c.  Verdict  against  evidence. 

d.  Misdirection  of  jury. 

e.  In  vea:atious  action. 

f .  Where  judgment  carries  costs. 

g.  Property  rights  involved. 

—  objections  to  evidence — suffi- 
ciency.— ^Where  the  issue  was  wheth- 
er plaintiff  was  licensed  and  author- 
ized to  practice  medicine  as  a  phy- 
sician, and  defendant  offered  a  regis- 
ter of  physicians  and  surgeons  as  a 
public  rciH)rd  to  show  that  plaintiff 
WHS  not  registered  or  licensed  at  the 
time  the  services  sued  for  were  ren- 
derc<l,  it  was  reversible  error  to  ex- 
elude  such  register  on  plaintiff's  ob- 
jection that  it  was  incompetent,  im- 
material, and  irrelevant;  such  objec- 
tion being  insufficient  to  raise  the 
question  as  to  the  authenticity  of  a 
register  as  a  public  record.  Accctta 
V   Zupa,  190. 

— judgment — amendment  en  ap- 
peal.— ^Tlie  county  court,  on  appeal 
fiom  justice's  court  has  no  au- 
thority to  modify  a  judgment 
entered  against  only  the  defend- 
ants served  in  an  action  against 
joint  contractors  by  entering  it 
against  all  the  defendants,  un- 
der Code.  Civ.  Pro.  §  30ft3, 
providing  that  the  appellate  ctourt 
may  reverse  or  affirm  the  judgment 
of  the  justice,  in  whole  or  in  part, 
and  as  to  any  or  all  parties  for  error 
of  law  or  fact.    Elster  v.  Viele,  294. 

NanD"— Extent    of   Ksldcf   ok 

Appeal  to  Cou:^tt  Court  out 
tub  Law 294r-301 

a.  Statutory  provisions. 

b.  Partial  affirmance 
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c  Modification. 

d.  New  relief, 

e.  New  trial, 

1.  Manifest  injustice, 

2.  Satisfactory  excuse. 

— notice— effect, — Where  in  an  ac- 
tion against  joint  contractors  a  part 
only  were  served  with  process,  and 
the  judgment,  which  was  erroneously 
entered  only  against  those  served, 
was  amended  by  the  appellate  court 
without  authority,  the  fact  that  the 
notice  of  appeal  purported  to  have 
been  taken  by  all  the  defendants  does 
not  justify  the  judgment  of  the  ap- 
pellate court,  since  it  will  be  deemed 
to  have  been  taken  simply  in  behalf 
of  those  against  whom  the  judgment 
was  entered.    Elster  v.  Viele,  294. 

— direction  of  verdict — exception. 
— Where  defendant  excepted  to  the 
direction  of  a  verdict  for  plaintiif, 
and  asked  to  go  to  the  jury  on  the 
facts,  he  was  entitled  on  appeal  to 
present  the  objection  that  there  were 
questions  of  fact  for  the  jury 
Wierichs  v.  Innis,  122. 

— failure  to  object — waiver — juris- 
diction.— ^An  objection  that  the 
municipal  court  had  no  jurisdiction 
because  it  was  not  alleged  and  proved 
that  defendant  was  a  resident  of  New 
York  City  cannot  be  raised  for  the 
first  time  on  appeal.  Meuthen  v. 
Eyelis,  372. 

ATTORNEYS. 

See  Judgment. 

Note. — ^Effect  of  and  Keme- 
DiES  FOB  Unauthorized  Ap- 
pearance OF  Attorney..  .315-322 

a.  The  effect. 

1.  In  general. 

2.  In  justices*  court, 

3.  When  party  a  lunatic, 

4.  When  party  a  toxcn, 

5.  As  to  nonresident, 

b.  Remedies. 

— disbursements  —  liability.  — 
Where  an  attorney  is  instructed  by 
his  client  to  take  an  appeal  from  a 
judgment,  the  client,  and  not  the  at- 
torney, is  liable  for  the  expenses  of 
printing  cases  and  points  on  appeal, 
though  the  order  for  the  printing  is 
given  by  the  attorney.  Tyrrel  v. 
Hanimerstein,  432. 


Lien  —  parties*  settlement  before 
judgment — right  to  continue  cause — 
effect  of  settlement. — Code  Civ.  Pr^. 
§  66,  gives  an  attorney's  lien  on  the 
client's  cause  of  action,  and  provides 
that  it  shall  attach  to  the  client's 
judgment,  and  can  not  be  affected  by 
any  settlement  between  the  pafties 
before  or  after  judgment.  Held, 
that  by  an  honest  settlement  between 
the  parties  before  judgment  tlie 
cause  of  action  was  extinguished, 
the  effect  of  the  statute  being  merely 
to  continue  the  lien  on  the  fund  paid 
in  settlement,  and  hence  that  plain- 
tiff's attorney  was  not  entitled  to 
have  the  action  continued  to  judg- 
ment against  defendant  to  recover 
the  amount  of  his  fee,  though,  had 
the  settlement  been  fraudulent  as  to 
the  attorney,  the  rule  would  be  other- 
wise. Dolliver  v.  American  Swan 
Boat  Co.  74. 

Note. — Enforcement  of  Attor- 
ney's   Lien 74-100 

a.  The  statute — References. 

b.  In  general, 

c.  Action  or  prhceeditig  by  at- 

torney. 

1.  In  case  of  settlement  be- 

tween the  parties. 

2.  After   transfer  of  causf. 

of  action  or  judgment. 

3.  Resort    to    uyitcrtakitujs 

—  Proceedings  as  -jor 
contempt. 

4.  Supplementary    proceed- 

ings. 

5.  Other  remedies, 

d.  In   action   or  procecdivg   in- 

stituted by  client. 

1.  To   recover   subject-mat- 

ter of  lien, 

2.  Substitution     of     attor* 

ncys. 

3.  Discontinuance. 

e.  Offset. 

f.  Laches  and  estoppel. 

Lien  —  icaivcr  —  tittst  deed. — ^A 
deed  of  trust  in  which  an  attorney 
declared  that  he  held  certain  proper- 
ty for  purposes  expressed  in  a  judg- 
ment referred  to  "and  in  no  other 
way,"  and  further  specified  that,  on 
conveyance  a«  the  beneficiary  should 
elect,  he  (the  trustee)  would  pay 
over  the  proceeds  of  the  sale  of  the 
property  to  the  beneficiary,  ojyerntefl 
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aa  a  waiver  of  any  lien  elaimed  by 
the  attorney  ou  tbe  property  for 
services  or  disbursements  in  behalf 
of  the  beneficiary.*  Parker,  C.  J., 
disenting.     West  v.  Bacon,  289. 

—  services  in  surrogates  oourt 
— Under  Code  Civ.  Pro.  §  66,  as 
amended  by  laws  of  189D,  c.  61,  pro- 
viding "that  an  attorney  shall  have 
a  lien  on  his  client's  cause  of  action, 
claim,  or  counterclaim,  which  at- 
taches to  a  verdict,  report,  decision, 
judgment,  or  final  order  in  his 
client's  favor,  and  the  proceeds 
thereof,"  an  attorney  is  entitled  to  a 
lien  for  services  rendered  in  pro- 
ceedings in  the  surrogate's  court. 
Rowland,  Matter  of,  397. ' 

—  services  to  executors  —  lien 
on  money  of  estate. — Code  Civ.  Pro. 
§  66,  as  aipended  by  laws  of  1899,  c. 
61,  provides  that  an  attorney  shall 
have  a  lien  on  his  client's  cause  of 
action,  claim,  or  counterclaim,  which 
attachea  to  a  verdict,  report,  de- 
cision, judgment,  or  final  order  in 
hi.H  client's  favor,  and  the  proceeds 
thereof.  Held,  that  an  attorney  has 
no  lien  on  the  money  of  an  estate 
(ioposited  in  a  bunk  in  the  name  of 
the  testator,  for  a  claim  allowed  the 
attorney  by  the  surrogate's  court  for 
legal  services  rendered  testator's  ex- 
ecutors.    Rowland,  Matter  of,  397. 

Su  mmary  proceeding  —  successor 
of  clirnt  in  itttrrcat. — ^While  a  sum- 
mary ])r<M't'C<ling  to  compel  the  pay- 
ment of  money  by  an  attorney  can- 
net  be  itiiiintained  unless  the  relation 
of  ;ilt<.>rncy  and  client  existed  be- 
tween the  parties  when  the  attorney 
received  the  money,  the  client's  suc- 
ces^ior  in  interest  can  compel  pay- 
ment, thougli  tlie  relation  has  never 
existed  betw  cen  the  Hiiecessor  and  the 
ati(>rney.     Redmond,  Matter  of,  309. 

— Decedent  was  adjudged  a  luna- 
tic, and  a  committee  of  her  per- 
son and  estate  was  appointed.  The 
attorney  for  the  committee  received 
money  growing  out  of  a  transaction 
of  the  lunatic  for  safe-keeping  only. 
The  committee  died,  having  rendered 
no  aci'oiint  of  her  proceedings  as 
committee,  and  no  settlement  was 
had.  Held,  that  the  relation  of  at- 
torney and  client  did  not  exist  be- 
tween tlic  attorney  and  the  lunatic, 
nnd  hence  the  latter's  administratrix 


could  not  maintain  a  summary  pro> 
cecding  to  compel  the  attorney  to 
pay  over  the  money.  Redmond,  Mat- 
ter of,  309. 

— order  to  deposit  money  in 
bank  —  rights  ef  attorney, — Code 
Civ.  Pro.  §  66,  gives  an  attorney  a 
lien  on  his  client's  cause  of  action 
and  the  proceeds  thereof,  and  laws 
of  1899,  c.  61,  authorizes  the  ooort, 
on  petition  of  the  client  or  attorney, 
to  determine  and  enforce  such  lien« 
Held  that,  where  an  attorney  had  re- 
tained the  money  of  an  estate  for 
services  rendered  the  executors,  the 
surrogate's  court,  as  ancillary  to  its 
power  to  determine  the  lien,  had  au- 
thority to  enter  an  order  requiring 
the  attorney  to  deposit  such  money 
in  a  bank  to  the  credit  of  the  execu- 
tors until  final  determination  of  his 
right  to  a  lien.  Rowland,  Matter  of, 
397. 

Note. — Summary  Remedy  of 
Client  against  Attorney. 
309-513 

a.  Scope  of  note. 

b.  In  general, 

c.  Availahility  —  When  relation 

of  attorney  and  client  doeM 
not  exist, 

d.  Practice, 

BANKRUPTCY. 

See  Courts. 

Effect  of  discharge  —  proimhle 
claim. — ^The  claim  of  the  payee  of 
a  note  against  the  maker  by  reason 
of  his  having  paid  the  judgment  ob- 
tained against  him  and  the  maker 
by  the  indorsee,  the  payment  being 
after  the  maker  had  filed  his  petition 
in  bankruptcy,  is  within  Bankr.  Act 
1898.  §  17,  making  a  discharge  in 
bankruptcy  a  release  of  the  bank- 
rupt from  all  his  "provable  debts;" 
section  67,  subd.  i,  providing  that 
when  a  creditor  whose  claim  against 
the  bankrupt  is  secured  by  the  in- 
dividual undertaking  of  any  person 
fails  to  prove  such  claim,  such  per- 
son may  do  so  in  the  creditor's 
name,  and,  if  he  discharge  such  un- 
dertaking, he  shall  be  subrogated  to 
the  rights  of  the  creditor.  Smith 
V.  Wlieeler,  281. 

Liahilities    discharged — debt    not 
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scheduled, — ^Under  Bankr.  Act  1808, 
S  17,  excepting  from  the  operation 
of  the  discharge  debts  which  "have 
not  been  scheduled  .  .  .  unless 
the  creditor  had  notice  or  actual 
knowledge  of  the  proceedings/'  a 
debt  not  scheduled  for  the  reason 
that  it  is  disputed  is  not  discharged, 
where  the  creditor  has  neither 
knowledge  nor  notice  of  the  bank- 
ruptcy proceedingB.t  l^rel  v. 
Hammerstein,  432. 

Note. — ^Debts  Barbed  by  Dis- 
OEABGB  IN  Bankbuftct.. 281-289. 

a.  Statutes, 

b.  In  general, 

c.  Debts  created  by  fraud, 

d.  Debts  created  in  a  fiduciary 

capacity. 

e.  Where    the    bankrupt    ie    a 

partner, 
i.  Bankrupt's     Uahility     as    a 

surety, 
g,  yew  promise  to  pay, 

BICYCLES. 
See  Highways. 

BILLS  AND  NOTES. 

Bona  fide  purchaser — notice  of 
defect, — ^Where  plaintifif,  before  ac- 
cepting a  note  made  by  one  member 
of  a  firm  from  the  payee  in  payment 
for  merchandise,  inquired  how  the 
payee  got  the  note,  and  the  latter 
said  for  merchandise,  and  plaintiff 
went  to  the  place  of  business  of  the 
makers  and  saw  no  merchandise,  but 
saw  that  they  advertised  themselves 
as  in  the  transportation  business, 
plaintiff  should  be  regarded  as  a 
bona  fide  purchaser  for  value,  and 
the  fact  that  the  makers  were  en- 
gaged in  the  transportation  business 
was  not  notice  that  the  note  could 
not  have  been  given  for  merchandise 
in  the  regular  course  of  business  of 
the  firm.  Union  Nut  &  Bolt  Oo.  y. 
Doherty,  217. 

—  Evidence. — ^Where,  in  an  action 
by  a  corporation,  on  a  note  defend- 
ant claimed  that  plaintiff  was  not  a 
bona  fide  purchaser  for  value,  in 
that  it  had  been  affected  with  notice 
that  the  note  was  not  made  in  the 
regular  course  of  business  of  the  firm 
in  whose  name  it  was  made,  it  was 
not  necessary  that   plaintiff   should 


call  all  its  o(&oesn  to  show  that  they 
had  not  received  any  such  notice,  the 
witness  called  on  behalf  of  plaintiff 
to  prove  the  acquisition  of  the  note 
having  had  exclusive  charge  of  the 
transaction  on  behalf  of  plaintiff. 
Union  Nut  &  Bolt  Co.  v.  poherty, 
217. 

Note. — ^What  Notice  Destbots 
Bona  Fides  of  Tbansfebee 
oir   Negotiable  Instbument 

.    217-^30 

a.  Statutory  provisions, 

b.  In  general, 

c.  Accommodation  paper, 

d.  Post  dated  paper,         ' 

e.  Special  indorsement, 

f.  Bonds, 

g.  When  paper    made 

dorsed  by  agent. 
b.  When    paper    made    or 

dorsed  by  corporation, 
i.  When    paper    made    or 

dorsed  by  partnership. 


or    tn- 


tn- 


tn- 


.  BUHiDING  RESTRICTIONS. 
See  Real  Estate. 

CALENDAR. 
See  Trial. 

CASE  AND  EXCflEPTIONS. 
See  Appeal. 

CERTIORARI. 

Proceedings  of  commissioners  of 
land  office — review, — Under  Public 
Lands  Law  (Laws  1894,  c.  317,  as 
amended  by  Laws  1895,  c.  208)  § 
70,  providing  that  ''the  commission- 
ers of  the  land  office  may  grant  in 
perpetuity  or  otherwise,  to  the 
owners  of  the  land  adjacent  to  the 
lands  under  water  specified  in  this 
section,  to  promote  the  commerce  of 
this  state  or  for  the  purpose  of  bene- 
ficial enjoyment  thereof  by  such 
owners,  or  for  agricultural  purposes, 
so  much  of  said  lands  under  water 
as  they  deem  necessary  for  that  pur- 
pose/' the  commissioners  have  an  ab- 
solute discretion  to  make  or  not  to 
make  grants  of  land  under  water  to 
the  proprietors  of  the  adjacent 
lands ;  and  a  refusal  to  make  a  grant 
cannot  be  reviewed  by  writ  of  certio- 
rari, the  determination  not  being  4 
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judicial  one.     People  v.  Woodruff,     CODE    OF    CRIMINAL    PROGED- 
124.  URE. 


CODE  OF  CIVIL  PROCEDURE. 

6(J 76n.,  77,  77n.,  83,  398. 

190 265n. 

191 255n. 

191,  Subd.  1 251n. 

191,  bubd.  2 247,  249n.,  250. 

399 15n. 

422 3tf0. 

§  435-437 18. 

437 16n. 

494 386,387. 

500 385n.,  380. 

607 386. 

545 386. 

723 104. 

763 334. 

772 I5n. 

791... 4S5,  4S7n..  488n.,  489n., 
490n.,  491n., 

793. ..485,  4Siin.,  48711.,  488n., 
•   489n.,  492n. 

829 331 

834 414,  415. 

836 415,  416. 

982 493. 

984 261,  348. 

985 496. 

986 260,  349,  496. 

987 349,  35311. 

992 123. 

997 123. 

1001 251n. 

1022 257. 

1207 242. 

1338 249n. 

1434 361. 

1600 337. 

1678 301,  361n. 

1726 241,  241n.,  242n.,  243. 

§  1727 241n.,  242n. 

S  1730 243. 

S§  1742-1755 146. 

§  1709 146. 

9  1835 138. 

S  1836 138. 

§  2718 135. 

{  2S({3 136. 

S  28(10,  subd.  3 374n. 

$  3020 297. 

S  3003 297. 

§  3228...  136,  137,  138,  240,  241, 

241n.,  243. 

S  3229 136,  137. 

§  3246 136,  137. 

S  3253 384n. 


9  191 67,  59. 

9  224 48. 

9  256 40. 

9  257 4911. 

9  268 48. 

9  293 4111. 

9  313 40n.,  41n.,  42n.,  43n., 

' .  .45n..  4C,  48,  49,  49n.,  51n.,  52il 

9  323 49. 

9  362 41ii. 

9  671 44n.,  49. 

COMMISSIONERS  OF  LAND  OF- 

FICE. 

See  Certiorari. 

CONSTITUTION. 

Art.  1,  9  6 28iL 

Art.  2,  9  3 149n.,  152 

Art.  6,  9  18 375 

CONTRIBUTORY     NEGLIGENCE. 
See  Pleading. 

COSTS. 

See  Disconti  nuance. 
See  New  Trial. 

Eweouiora  and  adminisiraion 
claims  against  estate — reference-^ 
statutes, — Code  Civ.  Pro.  9  2863, 
subd.  5,  declares  that  a  justice  of  the 
peace  shall  have  no  jurisdiction 
where  the  action  is  brought  against 
an  executor  or  administrator,  except 
where  the  amount  of  the  claim  is  lees 
than  $50,  and  has  been  duly  present- 
ed and  rejected.  Section  3228,  rel- 
ative to  costs  in  the  supreme  court, 
declares  a  plaintiff  entitled  to  costs 
of  course  on  the  rendering  of  a  judg- 
ment in  his  favor  in  the  action  spe- 
cified in  section  2863,  subd.  5.  Sec- 
tion 3229  declares  that  a  defendant 
on  final  judgment  shall  be  entitled  to 
costs  of  course,  unless  the  plaintiff 
is  entitled  to  costs.  Held,  that  where 
a  reference  is  had  of  a  rejected  claim 
for  less  than  $50,  as  the  plaintiff, 
under  section  3228,  was  not  entitled 
to  costs,  it  was  proper  for  the  ref- 
eree, under  section  3229,  to  allow 
coets  against  plaintiff  on  a  finding 
for  hi^m.  Kellogg,  J.,  dissenting. 
Lamphere  v.  Lamphere^,  134. 
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Replevin— conversion — pleading — 
0on^truction. — Code  Civ.  Pro.  §  3228, 
entitles  plainti£f  to  certain  costs  on 
the  recovpry  of  a  judgment  in  his 
favor  in  an  action  to  recover  a  chattel. 
Sections  1726,  1730,  require  the  ver- 
dict and  judgment  in  such  case  to 
fix  the  value  of  the  chattel  sought 
to  be  recovered.  Section  1207  pro- 
vides that,  when  an  answer  is  filed, 
the  plaintiff  shall  be  entitled  to  any 
judgment  consistent  with  the  com- 
plaint made  in  the  case  and  embraced 
within  the  issues.  A  complaint 
asked  for  the  recovery  of  an  organ, 
or  for  damages  if  it  could  not  be  re- 
turned, but  alleged  that  it  had  been 
received  by  the  defendant  under  a 
contract  of  exchange  with  a  minor,  and 
that  the  defendant  refused  or  neg- 
lected to  return  it  until  the  rescis- 
sion of  such  contract.  The  verdict 
was  for  money  damage,  but  did  not 
fix  the  value  of  the  organ,  and  a 
judgment  thereon  was  accepted  by 
the  plaintiff.  Held,  that  the  com- 
plainant was  not  entitled  to  costs 
provided  by  section  3228,  since,  the 
complaint  being  consistent  with  an 
action  for  conversion,  and  the  judg- 
ment being  inconsistent  with  an  ac- 
tion in  replevin,  the  action  would  be 
considered  an  action  for  damages  for 
the  tort.  McLain  v.  Mathushek 
Piano  Mfg.  Co.  237. 

Note. — Costs  ik  Replevin 


237-246 


a.  Statutory  provisions. 

b.  Amount. 

c.  Double  costs. 

d.  Offer  of  judgment — Tender. 

e.  When  value  not  fixed. 

f.  Partial  recovery  hy  both  par- 

ties. 

COUNSEL  FEES. 
See  Divorce  and  Separation. 

COURTS. 

Jurisdiction — suit  hy  trustee  in 
bankruptcy. — Bankr.  Act  1898,  §§  1, 
2,  provide  that  certain  federal  courts 
shall  be  courts  of  bankruptcy,  with 
jurisdiction  to  "cause  the  estates  of 
bankrupts  to  be  collected,  .  .  . 
and  determine  controversies  in  rela- 
tion thereto,  except  as  herein  other- 
wise provided."     Section  23,   subd. 


"b,"  declares  that  suits  by  a  ^nutee 
in  bankruptcy  shall  only  be  brought 
or  prosecuted  in  the  courts  where  the 
bankrupt  whose  estate  the  trustee 
is  administering  Inight  have  brought 
or  prosecuted  them  in  the  absence 
of  proceedings  in  bankruptcy.  Ueld, 
that  the  federal  courts  had  not  ex- 
clusive jurisdiction  of  a  suit  brought 
by  a  trustee  in  bankruptcy  to  set 
aside  an  alleged  fraudulent  transfer 
of  real  and  personal  property,  as  au- 
thorized by  Bankr.  Act,  §  67,  subd. 
"e,"  but  that  such  suit  was  properly 
brought  in  a  state  coui-t.  Jones  v. 
Schermerhorn,  70. 

Municipal  court  —  jurisdiction  — 
defendant's  residence  —  allegations 
and  proof — tiecessity — Plaintiff  is 
not  required  to  allege  and  prove  that 
defendant  is  a  resident  of  the  city  of 
New  York  in  order  to  confer  juris- 
diction on  the  municipal  court,  since 
it  is  not  a  new  court,  but  a  continua- 
tion of  the  district  court,  the  juris- 
diction of  which  depended  on  the 
character  of  the  action,  and  not  on 
the  residence  of  the  parties.  Men- 
then  V.  Eyelis,  372. 

Note — ^Allegation  and  Proof 
OF  Rksidence  in  Action  in 
Inferior  Courts 372-382 

a.  Sufficiency. 

b.  Necessity. 

c.  Waiver. 

COVENANTS. 
See  Real  Estate. 

CRIMINAL  LAW. 

Preliminary  ewamination  —  delay. 
Code  Cr.  Pro.  §  191,  provides  that  a 
criminal  examination  must  be  com- 
pleted at  one  session,  provided  that 
the  magistrate,  for  good  cause 
shown,  may  adjourn  it  for  not  more 
than  two  days  at  a  time.  Pen.  Code, 
§  540,  makes  it  a  crime  for  one  to 
bring  property  into  the  state  which 
he  has  stolen  abroad.  On  an  exam- 
ination of  a  person  accused  under 
said  section  540,  it  appeared  that  the 
jeweliy  was  found  in  the  possession 
of  defendant,  who  told  a  detective 
that  he  received  it  from  a  woman  for 
the  purpose  of  sale,  whose  name  and 
address  he  gave;  that  on  investiga- 
tion such  name  and  address  proved 
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fictitiouB;  that  a  cablegram  was  re- 
ceived from  England,  announcing  a 
theft  of  jewelry,  that  the  jewelry 
was  identified  by  a  witness  for  the 
tlte  people.  Heldj  tliat  adjournments 
taken  from  July  3d  to  July  5th,  and 
from  July  6th,  to  July  7th„ 
for  the  purpose  of  obtaining 
evidence  of  the  theft,  were  not 
an  unreasonable  delay,  and  def end- 
it  nt  would  not  be  discharged  on 
habeas  corpus.    Blair,  Matter  of,  54. 

Note. — Delay   of    Preliminabt 

icxamination  of  accused 

54-56 

a.  In     taking     accused     before 

magistrate. 

b.  Adjournment 8. 

c.  By  consent  of  accused. 

Indictment  —  dismissal  —  evi- 
dmce  —  sufficiency. — P^n.  Code,  § 
).'>4,  declares  that,  when  a  duty  is 
onjoined  by  law  on  a  public  oflicer, 
every  willful  omisj^ion  to  perform  it 
irt  punishable  as  a  misdemeanor. 
Code  Cr.  Pro.  S  256,  prohibits  the 
^rand  jury  from  receiving  any  but 
legal  evidence.  HvUi.  that  where  a 
police  captain  was  indicted  under 
section  154  for  failing  to  suppress 
a  disorderly  house  in  his  precinct, 
and  witnesses  before  the  grand  jury 
testified  that  persons  in  the  house 
conducted  themselves  in  a  disorderly 
manner,  and  some  testified  that  while 
there  they  were  "solicited"  by  women 
"to  go  out  and  have  a  good  time," 
the  indictment  should  be  dismissed, 
Mince  there  was  no  legal  evidence  of 
disorderly  conduct.  People  v. 
'1  honiiis,  36. 

— dismissal  before  trial — power  of 
court. — Code  Cr.  Pro.  §  313,  as 
amended  in  1897,  dechires  that  an  in- 
dictment must  be  set  aside  by  the 
fourt  in  which  tlie  defendant  is  ar- 
raigned in  certain  cases,  but  in  no 
other  than  the  cases  enumerated,  not 
includinpr  the  event  of  the  grand  jury 
having  acted  on  insufficient  evidence. 
Section  071  provides  that  the  court 
may  of  its  own  motion,  or  on  appli- 
cation of  the  district  attorney,  order 
an  action,  after  indictment,  to  be 
dismissed.  Held,  that  the  word 
**uuisi,"  in  section  313,  should  be  con- 
strued as  mandatory,  and  not  as 
synonymous  with  "may,"  leaving  the 


court  discretion  as  to  dismiasal  io 
cases  other  than  those  enumerated, 
and  hence  the  court  had  power  to 
dismiss  an  indictment  when  it  ap- 
peared that  it  was  found  without 
legal  evidence  of  guilt  of  accused 
ha^ing  been  given  before  the  grand 
jury.    People  v.  Thomas,  36. 

Note. — Motions   to   Set   Asii« 
Indictments 36-53. 

a.  The  statute. 

b.  PotDcrs  of  court. 

1.  Prior    to    the    Code    of 

Criminal  Procedure, 

2.  Between     enactment     of 

code  and  amendment  of 
1897. 

3.  Since  the  amendment  of 

1897. 

c.  Grounds  of  motione^ 

d.  Practice — AppeaL 

DAMAGES. 
See  Injunction. 

DISBURSEMENTS. 
See  Attorneys. 

DISCHARGE. 
See  Bankruptcy. 

DISCONTINUANCE. 

Costs  —  defendant's  attorney^ 
rights. — Defendant,  who  has  becomt 
irresponsible,  made  a  collusiv« 
agreement  with  plaintiff  to  consent 
to  a  discontinuance  of  the  action, 
without  costs,  to  which  discontinu- 
ance the  defendant's  attorney  ob* 
jected.  Held,  that  the  court  had 
power  to  protect  the  attorney,  as  an 
officer  of  the  court,  in  his  inchoate 
right  to  costs,  by  requiring  payment 
thereof  as  a  condition  of  discontinu- 
ance. National  Exhibition  Co.  v. 
Crane,  231. 

DISMISSAL  OF  INDICTMENT. 
See  Criminal  Law. 

DIVORCE  AND  SEPARATION. 

Action  to  annul  marriage — couneel 
fees — alimony. — Where  a  husband 
sued  to  annul  the  marriage,  and  the 
wife  asserts  its  validity  in  her  an- 
swer, the  supreme  court  has  power. 
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uiuler  Code  av.  Pro.  H  1742-1766, 
vesting  in  such  court  general  juris* 
diction  over  actions  to  annul  mar- 
riages, to  grant  her  counsel  fees  and 
alimony  pendente  lite,  since  such 
general  jurisdiction  carries  with  it 
by  implication  the  necessary  inci- 
dental power  to  award  counsel  fees 
and  alim(Miy.  Higgind  v.  Sharp, 
139. 

NOTTK. — AlIUOTHY  AND  OOUNSEX. 

Fees     in     Actxok     to     Annul 
Marbiage 139-146 

a.  Temporary  alimony  and  coun- 

sel fees. 

1.  In  action  hy  or  in  behalf 

of  the  hushand. 

2.  In  action  by  the  wife. 

b.  Permanent  alimony. 

DOGS. 
See  Taxation. 

DOWER. 

— effect  of  death  of  dotoreas — as- 
signment.— It  seems,  the  representa- 
tives of  a  deceased  widow  may  recover 
the  mesne  profits  of  her  dower  interest 
in  lands  of  which  her  husband  died 
seised,  although  she  may  have  died 
before  such  dower  was  assigned,  es- 
pecially if  suit  was  brought  by  her 
for  that  purpose  in  her  lifetime. 
Armstrong  v.  Trustees  of  Union  Col- 
lege, 332. 

ELECTIONS. 

—  voters  —  residence — students. — 
Under  Const,  art.  2,  §  3,  which  pro- 
vides that  DO  person  can  gain  or  lose 
his  residence  as  a  voter  by  his  pres- 
ence or  absence  as  a  student  at  a 
seminary,  evidence  that  a  student 
had  entered  a  seminary  for  the  pur- 
pose of  becoming  a  priest,  and  that 
no  person  is  allowed  to  enter  or  re- 
main in  a  seminary  as  a  student  un- 
less he  renounces  all  other  renidences 
or  homes,  and  that  on  his  admission 
to  the  priesthood  he  continues  in  the 
seminary  until  assigned  elsewhere, 
is  not  sufficient  to  change  his  legal 
residence,  as  the  change  of  residence 
of  a  student  must  be  proved  by  acts 
independent  of  his  status  as  a 
student.    Barry,  Matter  of,  148. 


Note. — ^AcQinsiTioN  or  Loss  of 
Voting    Residence    by    Stu- 
dents  148-153 

a.  In  general. 

b.  Where  students  vote. 

1.  The  constitution, 

2.  What  determines  votii^y 

residence, 

EQUITY. 

Note. — ^Adequate  Remedy  at 
Law  as  Defense  to  Equit- 
able Action 208-216. 

a.  Availability. 

1.  In  general. 

2.  By  demurrer. 

3.  By  answer — Necessity  of 

so  raising. 

4.  By    motion,    etc.,    when 

not  pleaded. 

b.  Disposition  of  action. 

1.  Direction     of     trial     in 

court  of  law. 

2.  Retention  and  granting 
•  of  legal  relief. 

3.  Dismissal  of  complaint. 

EVIDENCE. 

Testimony  of  physician — waiver 
of  privilege — insurance. — Code  Civ. 
Pro.  §§  834,  836,  as  amended  in  1891, 
provides  that  information  acquired 
by  a  physician  while  attending  a 
patient  in  his  professional  capacity, 
and  which  was  necessary  to  enable 
him  to  act  in  such  capacity,  shall 
not  be  disclosed  unless  the  privilege 
is  expressly  waived  by  the  personal 
representatives  of  the  deceased  pa- 
tient on  the  trial  where  the  evidence 
is  offered.  Held,  that  a  written  stip- 
ulation by  an  applicant  contained  in 
his  application  for  insurance  waiv- 
ing the  benefit  of  such  section  is  in- 
sufficient, in  an  action  by  his  legal 
representatives  for  the  insurance,  to 
justify  the  admission  of  testimony 
by  a  physician,  who  attended  the  ap- 
plicant professionally,  as  to  his  phy- 
sical condition,  to  sustain  an  alleged 
breach  of  warranty  by  the  applicant 
in  representations  as  to  his  previous 
health.  Holden  v.  Met.  Life  Ins.  Co., 
413. 

Transactions  with  decedent. — Evi- 
dence of  plaintiff's  mother  is  admis- 
sible in  an  action  to  enforce  the  spe- 
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dfic  performance  of  a  contract  of  ad- 
option whereby  plaint! IT  was  to  re- 
ceive the  share  of  an  own  child  in 
the  adopter's  estate,  though  such  con- 
tract was  entered  into  by  the  mother 
with  the  adopter,  who  is  now  de- 
ceased, the  action  being  brought 
a^inst  his  representatives,  since  the 
mother  is  not  a  party  interested  in 
the  event,  or  a  person  through  or 
under  whom  plaintiff  derives  her  in- 
terest, w^ithin  the  meaning  of  Code 
Civ.  Pro.  S  829.      Healy    v.  Healy, 


KXECUTORS  AND  ADMINISTRA- 
TORS. 

See  Costs. 

GAS. 

— duty  to  supply — payment  of  ar- 
rears —  penal  t  If  —tirtiitn. — Transpor- 
tation corporations  law,  c.  5G6,  9 
<)5,  provides  tliat,  if  a  gaslight  com- 
pany shall  refuse  to  supply  an  ap- 
plieant  not  in  arrears  with  gas  for 
the  ^pace  of  10  days  after  an  appli- 
cation therefor,  such  corporation 
t^liall  forfeit  to  t)»o  applicant  $10, 
and  $5  for  every  day  thereafter  dur- 
i'lfj  which  such  ne^dect  shall  con- 
tinue, notwithstanding  there  may  be 
c<»nipensation  in  arrears  for  gas  fur- 
nisi  led  to  a  former  occupant.  In  an 
action  for  the  penalty,  plaintiff  tes- 
tified thathcniadc  a  p  plication  for  ^a4 
at  his  ollice,  but  defendant  demanaed 
as  a  condition  tliat  plaintilF  deposit 
.$"),  and  pay  a  disputed  bill  for  gas 
supplied  elsewhere  to  plaintiff:  that 
plaintiff  tendered  the  $?5,  but  refused 
to  pay  the  bill.  Defendant's  witness- 
es testified  that  nothing  was  said 
and  no  demand  made  concerning  the 
payment  of  the  bill.  Held  sufTicient 
to  sustain  a  holding  that  payment 
of  the  disputed  bill  was  exacted  by 
defendant.  Bennett  v.  Eastchester 
Gaslight  Co.,  190. 

—  application  —  sufficiency.  — 
Where  defendant  haxl  previously  sup- 
plied pas  to  the  oOice  occupied  by 
plaintiff,  and  knew  the  nature  of  ser- 
vice required,  an  application  by  plain- 
tiff requiring  defendant  to  furnish 
him  "with  ^as  for  lighting  said 
office  as  heretofore  sup]died,  by  a  re- 
turn of  the  meter  to  said  oflice  as  the 


same  was  piaoed  on  the  1st  of  the 
present  month,"  was  sufficient,  under 
transportation  corporations  law»  e. 
566,  S  65,  subjecting  gas  companies 
to  a  penalty  for  refusal  to  supply  gas 
after  application  therefor.  Bennett 
V.  Eastchester  Gaslight  Co.,  199. 

NoTK. — ^Remedies  for  Refttsai. 
TO  Supply  Gas,  Electricitt, 
Water,  etc.,  to  Consumer.  . . 
199-206 

a.  The  statute, 

b.  Penalty. 

c.  Injunction, 

d.  Mandamus. 

e.  Damages, 

HIGHWAYS. 

Bicycles — yuard-rail  —  negligence. 
— Plaintiff,  riding  along  the  middle 
of  the  street  in  the  afternoon,  lost 
control  of  her  bicycle  by  the  slipping 
of  her  foot  from  one  pedal.  The 
bicycle  turned  diagonally  to  the 
right,  ran  across  the  sidewalk,  and 
dropped  with  the  plaintiff  five  or  six 
feet  to  the  ground  below.  At  the 
point  where  the  plaintiff  lost  her 
pedal,  the  street  was  42  feet  wide, 
and  sloped  down  from  the  middle  2 
feet  to  the  sidewalk  on  the  right. 
She  was  familiar  with  the  locality, 
and  the  street  was  smooth.  Held, 
that  the  failure  to  maintain  a  guard- 
rail at  this  point  was  not  such  neg- 
ligence as  would  entitle  plaintiff  to 
recover  for  her  injuries  from  the  vil- 
lage, since  the  authorities  were  not 
bound  to  anticipate  such  an  accident. 
Smith  V.  Village  of  Henderson,  116. 

Note. — ^Maintenance  of  High- 
ways IN  Safe  Condition  for 
BlCYt^LISTS 116-120 

a.  In  general. 

b.  Measure  of  duty  of  munioi' 

pality. 

INDICTMENT. 
See  Criminal  Law. 

INJUNCTION. 

Damages — counsel  fees — expense 
of  reference. — Reasonable  counsel 
fees  incurred  in  a  proceeding  to  as- 
certain the  damtige  caused  by  the 
continuance  of  a  preliminary  injunc- 
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lion  are  properly  allowed  against 
the  surety,  as  part  of  the  damages. 
Youngs  y.  McDonald,  461. 

Motion  for  continuance, — Counsel 
fees  incurred  in  opposing  a  motion 
to  continue  a  preliminary  injunction 
pending  a  suit  for  a  permanent  in- 
junction are  not  damages  caused  by 
the  continuance,  since  they  are  in- 
curred before  the  continuance,  and 
hencei  cannot  be  allowed  against  the 
•uret^  in  proceedings  to  ascertain  the 
damages.    Youngs  v.  McDonald,  461. 

Necessary  defense  —  expense.  — 
Though  the  expense  of  a  trial  not 
necessary  to  prevent  a  preliminary 
injunction  from  becoming  per- 
manent, cannot  be  allowed  against 
the  surety,  as  part  of  the  damages 
caused  thereby,  such  expenses  are 
properly  allowed  if  it  appears  that 
the  defendant  made  all  reasonable 
efforts  to  obtain  a  dissolution,  and 
failed,  so  that  the  trial  was  neces- 
sary.    Youngs  V.  McDonald,  461. 

— preparation  for  trial — previous 
to  continuance. — Though  the  expense 
of  a  trial  necessary  to  prevent  a  pre- 
liminary injunction  from  becoming 
permanent  is  properly  allowed  as 
damage  caused  by  the  continuance 
of  the  preliminary  injunction,  ex- 
penses incurred  in  preparing  for  the 
trial  before  the  preliminary  injunc- 
tion was  continued  cannot  be  allowed 
against  the  surety,  since  such  ex- 
penses were  not  caused  by  the  con- 
tinuance.   Youngs  V.  McDonald,  461. 

Note. — ^Damages  Chargeable 
TO  Preliminabt  iNJxnfcnoN. 
461-483 

a.  Statutory  provisions, 

b.  Amount. 

e.  Counsel  fees  OAvd  expenses. 

1.  Of  opposing  motion  for, 

2.  Of  modifying, 

3.  Of  vacating. 

4.  Upon  the  triaU 
a.  Of  reference, 
6.  On  appeal. 

d.  General  Damages. 

JUDGMENT. 

See  Justices  of  the  Peace.   ' 

Jurisdiction   —   presumption. 
When  the  judgment  of  a  court  of 
general  common  law  jurisdiction  is 


challenged,  it  will  be  presumed  that 
the  summons  was  properly  served  on 
the  defendants.  Steinhardt  v.  Baker, 
13. 

Vacation — unauthorized  apearance 
by  attorney. — Plaintiffs  obtained  in 
1891  a  judgment  by  default  against 
defendants,  who  were  brother  and 
sister.  Service  was  made  on  the 
brother,  and  notice  of  appearance  for 
bdth  defendants  was  given  by  at- 
torneys retained  by  him,  without  au- 
thority from  his  sister.  An  answer 
was  interposed,  verified  by  the  bro- 
ther. The  attorneys  making  the  ap- 
pearance are  still  living,  and  are  re- 
sponsible persons,  while  two  partners 
of  plaintiffs,  who  were  material  wit- 
nesses to  establish  plaintiff's  cause  of 
action,  are  dead,  and  the  books  and 
papers  containing  the  items  of  serv- 
ice for  which  the  judgment  was  ob- 
tained have  been  destroyed.  Held, 
that  the  judgment  would  not  be  va- 
cated in  1000,  on  motion  of  the  sister, 
because  of  the  failure  to  serve  proc- 
ess on  her,  and  the  unauthorized  ap- 
pearance of  attorneys  for  her,  since 
it  would  be  prejudicial  to  plaintiffs 
to  relitigate  the  claim,  and  defend- 
ants' remedy  by  action  for  the  unau- 
thorized appearance  is  complete.  Ab- 
bett  v.  Blohm,  315. 

JUSTICES  OF  THE  PEACE. 

Joint  judgment — joint  defendants. 
— Where,  in  an  action  in  a  justice's 
court  against  three  defendants  who 
were  joint  contractors,  the  judgment 
does  not  comply  with  Code  Civ.  Pro. 
S  3020,  providing  that  in  an  action 
against  persons  jointly  indebted, 
where  only  part  are  served  with  pro- 
cess, judgment  must  be  entered 
against  all,  the  judgment  entered 
will  be  reversed  on  appeal.  Elster 
V.  Viele,  294. 

JURISDICTION. 
See  Courts. 

LANDIX^RD  AND  TENA^TT. 

—  einotion — acts  of  other  tenants. 
An  eviction  from  leased  premises 
cannot  be  predicated  on  the  fact  that 
the  tenant's  rest  was  disturbed  by 
the  noise  of  children  in  another  ap- 
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partmeni  of  the  same  building.    Sea* 
I'onrd  Realty  Ck>.  v.  Fuller,  418. 

Waiver  of  tenant. — Where  a  ten- 
RTit  rcffRAins  in  the  rented  premiaeB 
f()>  several  months  after  and  during 
the  continuance  of  an  annoyance 
complained  nf,  his  retention  of  the 
preraii*eH  is  a  confirmation  of  the 
tenancy,  and  an  election  by  him  to 
perform  the  lease.  Seaboard  Realty 
I'o.  ▼.  Fuller,  418. 

Note. — Construct! vb  Eviction. 
413-431 

a.  Under  the  common  law. 

1.  In  general. 

2.  Particular  in8tanoe9. 

3.  Avaiiahility. 

b.  Under  the  niatute. 

1.  The  ttatute. 

2.  When  statute  npplieable. 

3.  Inconsistent      agreement 

in  lease. 

4.  "Necessity    <tf    swrrender 

by  tenant. 
6.  Removal  after  fire, 

LIEN. 
See  Attorneys. 

MILEAGE  BOOKS. 
See  Railroads. 

MORTGAGES. 

Forelosure  —  receiver  —  provision 
for  appointment. — A  covenant  in  a 
mortgage  extending  the  lien  thereof 
to  the  rents  and  profits,  and  provid- 
ing for  the  appointment  of  a  receiver 
in  case  of  foreclosure,  will  not  entitle 
the  mortgagee  to  the  appointment  of 
a  reoeiTer,  where  it  appears  that  the 
taxee  upon  the  property  have  been 
fully  paid,  that  the  interest  was  met 
when  last  due,  that  the  persons  li- 
able for  the  debt  are  solvent,  and 
that  the  premises  are  adequate  se- 
curity for  the  mortgage  debt.  United 
States  Life  Ins.  Co.  v.  Ettinger,  110 

Note. — Right  to  Rrcciveb  in 
MoBTOAOE  Foreclosure.  .... 
110-116 

a.  The  statute 

b.  Under  receiver's  clause. 

e.  When  security  inadequate  or 
mortgagoi'  inftolrent. 


d.  Relative  right  of  aenior  ood 

junior  mortgagee. 

e.  Of  property  of  corporation. 

Notice  of  sale. — Where  notioe  oi 
appearance  was  given  by  defendants 
in  foreclosure,  thereby  entitlin/z 
them,  under  Code  Civ.  Pro.  9  422, 
to  notice  of  subsequent  proceedings, 
the  judgment  and  sale  cannot  be  set 
aside  merely  because  plaintiff's  at- 
torney failed  to  serve  notice  of  sale 
on  defendants'  attorney,  as,  the  ref- 
eree appointed  to  conduct  the  sale 
having  given  notice  thereof  by  pub- 
lication, as  required  by  sections  1434 
and  1678,  no  other  or  further  notioe 
was  required. 

On  appeal  the  appellate  division, 
fourth  department,  rendered  the  fol- 
lowing decision,  March  19,  1901: 

"Order  reversed  without  costs  of 
this  appeal,  and  a  resale  ordered  in 
each  case,  upon  condition  that  the  ap- 
pellant, within  twenty  days,  gives  a 
bond  in  the  penalty  of  $250,  to  be 
approA'ed  upon  notice,  by  the  oonnty 
judge  of  .^rie  county,  conditioned 
that  the  amount  realized  upon  such 
resale  shall  be  sufficient  to  pay  the 
expenses  thereof  and  at  least  six 
hundred  dollai*s  in  addition  thereto ; 
and  in  the  event  that  such  bond  is 
not  given  the  order  in  each  case  is 
affirmed,  with  costs.  Order  to  be 
settled  upon  two  days'  notioe  by 
Justice  Spring.  All  concur;  Laugh- 
lin,  J.,  concurs  in  result,  and  favors 
absolute  reversal  of  orders  and  a  re- 
sale, upon  the  ground  that  the  ap- 
pellant's attorney  was  entitled  to 
service  of  notice  of  sale."  Collins  v. 
McArthur,  357 

Note.  —  Notice    of    Judicial 
Sale  of  Real  Property.  .  357-366 

a.  Statutes. 

b.  Contents  of  notioe. 

1.  Resale. 

c.  Service. 

d.  Publication. 

1.  Newspaper. 

2.  Editions. 

e.  Postponement. 

1.  Waiver. 

f.  Resale. 

g.  Several  eweo9-tions. 
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NEW  TBUL. 

See  Appeal. 

—  coata  —  ierma.  —  A  new  trial 
granted  for  error  of  law  is  a  matter 
of  right,  and  not  of  favor,  and  on 
order  therefor  conditioned  on  pay- 
ment of  $50  as  costs  was  erroneous. 
Smith  V.  New  York  City,  389. 

Note. — Imposition  of  Terms 
▲s  Condition  of  New  Tbial 
389-396 

a.  When  new  trial  a  legal  right, 

b.  When   new    trial   matter   of 

privilege  or  diaoretion. 

1.  In  general. 

2.  Verdict  againat  the  evi- 

dence, 

3.  Ewoeasive  damages, 

4.  Inadequate  da/magea, 

5.  "Newly     discovered     evi- 

dence. 

6.  Miaconduot    of   jury    or 

referee, 
c.  Amoun\  of  coata. 
d.  Practice — Appeal, 

— '  insufficient  findinga  —  reveraal 
—  new  trial. — Where  a  final  judg- 
ment is  reversed  for  lack  of  a  suffi- 
cient decision  to  support  it,  and  the 
case  cannot  be  remitted  to  the  trial 
court  for  entry  of  a  proper  decision, 
because  the  trial  judge  is  no  longer 
sitting  in  that  department ,  there 
must  oe  a  new  trial.  Burnham  v. 
Denike,  256. 

NOTICE  OF  JUDICIAL  SALE. 
See  Mortgages. 

NOTICE  OF  TRIAL. 
See  Trial. 

PARTY  WALLS. 
See  Vendor  and  Purchaser. 
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PHYSICIANS. 


—  failure  to  register — action  for 
compensation.  Since  no  action  will 
He  on  a  contract  made  in  violation 
of  a  statute,  no  compensation  can  be 
recovered  for  medical  services  ren- 
dered by  a  physician  who  is  not  reg- 


istered, as  required  by  Laws  1893,  c. 
661,  providing  that  no  person  shall 
practice  medicine  ''unless  previously 
registered  and  legally  authorized,  or 
unless  licensed  by  the  regents,"  and 
declaring  that  any  person  who  vio- 
lates the  provisions  of  the  act  shall 
be  guilty  of  a  misdemeanor.  Wood- 
ward, J.,  dissenting.  Accetta  v. 
Zupa,  190. 

Note. — ^Reoistbt  of  Physician 
AS  Prerequisite  to  Compen- 
sation  190-196 

a.  The  statutes, 

b.  Decisions. 

—  imperfect  registration— :vaUda' 
tion  —  retroa>ction.  Laws  1880,  c. 
513,  §  4,  provides  that  a  person  who 
holds  a  medical  diploma  from  a 
school  in  another  state  may  be  regis- 
tered to  practice  in  this  state  on  se- 
curing the  approval  of  his  diploma 
by  the  faculty  of  an  incorporated 
medical  school  of  this  state  and  fur- 
nishing such  other  qualifications  as 
they  may  require,  and  section  3 
makes  a  violation  of  the  act  a  mis- 
demeanor. Laws  1803,  c.  661,  §  148, 
declares  that  a  registration  which  is 
not  legal  because  of  some  uninten- 
tional omission  may  be  validated  by 
obtaining  from  the  regents  of  the 
state  university  a  certificate  of  vali- 
dation. PlaintifT's  registration  in 
1886  was  imperfect  because  his  di- 
ploma was  not  approved  by  any  med- 
ical faculty,  and  in  1899  the  board 
of  regents  of  the  state  university  is- 
sued a  certificate  validating  such 
registration.  Held,  that  plaintiff 
could  not  recover  for  medical  ser- 
vices rendered  in  1894,  since  at  that 
time  he  had  no  license,  and  to  give  a 
retroactive  effect  to  section  148 
would  allow  a  recovery  for  services 
which  constituted  a  misdemeanor  at 
the  time  they  were  rendered. 
Adams,  P.  J.,  and  Laughlin,  J.,  dis- 
senting.     Ottaway  v.  Lowden,  301. 

PLACE  OF  TRIAL. 
See  Venue. 

PLEADING. 

Demurrer  to  defense  — *  contribu- 
tory negligence.  In  an  action  for 
negligence   the   fact    that    plaintiff 
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was  injured  by  his  own  negligence  or 
that  of  a  third  person  may  be  proved 
under  a  general  denial,  and  plead- 
ing it  in  the  answer  as  a  defense 
renders  the  answer  demurrable. 
Durst  V.  Brooklyn  Heights  R.  Co., 
382. 

Note. — ^Necessity    or    Propri- 
ety OF  Pleading  Ck)NTRiBU- 

TORT  NEQtlQENCE 382-385 

Redundancy  —  repetition  of  de- 
niala. — Keas8ertions  of  previous  de- 
nials in  a  paragraph  in  an  answer 
setting  up  the  unconstitutionality 
of  a  statute  on  which  the  cause  of 
action  is  based,  may  be  stricken  out 
us  Yedundant;  the  previous  denials 
teaching  all  the  allegations  of  the 
complaint;  and  the  paragraph  not 
being  otherwise  in  a  condition  to  be 
reached  by  a  demurrer.  Stieffel  v. 
Tolhurst,  453. 

NoTB. — Denials  as  Defenses.' 
453-4(J0 

a.  In  general. 

b.  Remedies  of  plaintiff. 

1.  Motion  to  strike  out. 

2.  Demurrer.   , 

Effect  of  prayer  for  inappropriate 
relief  —  dismissal.  An  error  of  a 
pleader  in  asking  for  equitable  re- 
lief, when  he  should  have  concluded 
with  a  different  prayer,  does  not  ren- 
der a  complaint  subject  to  a  motion 
to  dismiss,  when  it  states  facts  con- 
stituting a  cause  of  action  at  law 
and  the  cause  should  be  transferred 
to  the  law  calendar.  Ashley  v.  Leh- 
mann,  208. 

Supplemental  complaint  —  ma- 
ieriality  —  new  cause  of  action. 
Plaintiff  sued  to  foreclose  a  second 
chattel  mortgage  against  the  mort- 
gagor and  a  prior  mortgagee  who 
had  held  in  pledge  some  of  the 
mortgaged  property,  alleging  a  cer- 
tain amount  due,  and  that  the  de- 
fendant mortgagee  had  disposed  of 
the  property  without  receiving  full 
value,  and  prayed  for  judgment 
charging  such  mortgagee  with  the 
value  of  the  property.  After  de- 
fendants had  put  in  issue  the  amount 
due  the  plaintiff,  he  agreed  with  the 
mortgagor  as  to  the  amount  due,  and 
alHo  obtained  transfers  of  all  the 
moi-tgagor's  interest.     Held,  that   a 


supplemental  complaint  eettiiig  ap 
such  agreement  and  transfer  for  the 
purpose  of  confining  the  issue  to  th« 
liability  of  the  second  mortgage 
was  properly  denied,  since^  as  to 
other  creditor^  the  agreement  was 
not  conclusive  as  to  the  amount  due, 
and  was,  therefore,  immaterial;  and 
as  affecting  the  liability  of  the  de- 
fendant mortgagee,  it  was  a  new 
cause  of  action.  Shepard  ft  Morse 
Lumber  Co.  v.  Hard,  264. 

Note. — Settino  up  New  Cause 
OF  Action  bt  Supfubmental 
Pleading 264r-281 

a.  Statute. 

b.  General  rule. 

c.  When  original  complaint  does 

not  state  cause  of  actum. 

d.  Cause  of  action  arising  after 

commencement  of  suit. 

e.  What    facts    constitute  new 

cause  of  action. 

f .  What  facts  do  not  constitute 

new  cause  of  action. 

Note. — ^Effect  of  Amendiient 
OF  Pleadings  on  Pbogbess  of 
Case 101-109 

a.  In  general. 

b.  After  notice  of  trial. 

c.  While  case  is  on  calendar. 

d.  During  trial. 

e.  if  ade  for  purpose  of  delay. 

f.  Stipulation  of  parties. 

g.  In  justice' 8  court. 

PRACTICAL  LOCATION. 
See  Real  Estata. 

PREFERENCE. 
See  Trial. 

RAILROADS. 

Mileage  books  —  due  process  of 
Zatu.—Laws  1896.  chap.  1027,  sub- 
jecting railroad  companies  to  a  pen- 
alty for  refusal  to  issue  mileage 
books  to  passengers  at  two  cents  per 
mile,  is  not  enforceable  against  a 
railroad  company  organized  before 
the  passage  of  such  statute,  the  char- 
ter of  which  autfiorieed  it  to  charge 
a  fare  of  three  cents  per  mile,  as  the 
statute  deprives  such  company  ol 
property  without  due  process  of  law, 
within   the   prohibition  of  the  fift* 
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article  of  the  amendments  to  the  fed- 
eral constitution.  Watson  v.  Dela- 
ware  L.  &  W.  R.  Co.,  176. 

Note. — ^Milbaqe  Books.  ...176-189 

a.  Scope  of  note, 

b.  Statutes. 

c.  Oonatitutionality. 

d .  Transferahili ty. — Waiver, 

e.  Conditio^is  and  rules. 

f .  Remedies  of  passenger. 

1.  Damages. 

2.  Penally. 


REAL  ESTATE. 

See  Vendor  and  Purchaser. 

Covenants  between  adjoining 
landowners  —  construcMon  —  build- 
ing restrictions.  A  covenant  be- 
tween adjoining  landowners  that 
one  should  not  erect  a  house  within 
13  feet  of  the  line,  but  might  extend 
a  porch  to  within  3  feet,  is  violated 
by  the  extension  of  a  gable  of  the 
second  story  of  the  ^louse  'over  a  por- 
tion of  the  13  feet,  notwithstanding 
the  erection  of  a  porch  beneath  it; 
and  the  other  party  is  entitled  to  re- 
cover at  least  nominal  damages  for 
the  breach.     Skinner  v.  Allison,  155. 

Boundaries  —  practical  location. 
Where  a  lot  was  conveyed  by  a 
deed  conveying  a  frontage  of  40  feet 
and  houses  of  20  feet  frontage  were 
built  thereon,  and  one  house  and  lot 
described  as  20  feet  in  width  was 
sold  and  conveyed  to  plaintiff,  who 
entered  into  possession,  there  was  a 
practical  location  of  the  property 
conveyed,  which  established  the 
boundaries  of  the  lot,  although  the 
boundaries  had  not  been  established 
20  years;  and  the  plaintiff  could  not 
recover  a  strip  of  land  2  inches  wide 
adjacent  thereto,  of  which  he  did  not 
have  visible  possession,  by  showing 
a  mistake  in  the  standard  of  meas- 
urements by  which  his  lot  was  locat- 
ed, it  beiiLff  actually  20  feet  in  width. 
Whan  y.  Steingotter,  162. 

Note.  —  Pbaotioal     Looation. 
162-176 

a.  In  General, 

b.  Agreement. 

c.  Acquiescence, 

d.  Estoppel. 

N.  Y.  A.  C.  83 


REGISTRY. 
See  Physicians. 

■r 

RECEIVERS. 

See  Mortgages. 

Purchase  of  goods  —  personal  lia- 
bility. Where  the  decree  appoint- 
ing a  receiver  of  'a  corporation 
directed  him  to  carry  on  the  busi- 
ness of  the  corporation  for  the  pur- 
pose of  collecting  all  sums  due  or  to 
become  due  the  corporation,  and  he 
purchased  good.s  for  use  in  carrying 
on  the  corporation  business,  the  sel- 
ler knowing  that  they  were  pur- 
chased by  the  receiver  as  such,  he  is 
not  personally  liable  therefor.  Van 
Brunt,  P.  J.,  dissenting.  Olpherts 
y.  Smith,  400. 

REPLEVIN. 
See  Costs. 

RESTRICTIONS. 
See  Real  Estate. 

SERVICE. 
See  Summons. 

SESSION  LAWS. 

1786,  chap.  67 128 

1801,  chap.  «9 128 

1853,  chap.  511 18 

1863,  chap.  212 Mn 

1872, chap.  101 277n 

1874,  chap.  430 lyfJn 

1880,  chap.  513 196,303 

1880,  chap.  513,  §  3 304 

1881, chap.  374 51n 

1882,  chap.  410,  §  1103 263n 

1887,  chap.  047 303 

1890,  chap.  500,  §  2 303 

1890,  chap.  566,  §  65 202 

1890,  chap.  666.  §66 206 

1892,  chap.  685,  §  3 252n 

1892,  chap.  OvSO,  §  110 28 

l«92,chap.  n.S(),  §  111 28 

1892,  chap.  686,  §  112 31 

1892,  chap.  686,  §  116 2.1n 

1892,  chap.  687,  S§  15,  16 262n 

1893,  chap.  661 luo,  303 

1893,  chap.  661,  §  148 307,  SOS 

1894,  chap.  317 ]2S 

1895,  chap.  208 128 

1895,  chap.  1027 178n.,  ISOn 

1896,  chap.  446 30u 
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1896,  chap.  448 24n 

1896,  chap.  547,  S  197 426u 

1896,  chap.  835 ISln.,  186n 

1897,  chap.  378,  S  262 2d2n 

1897,  chap.  378,  fi   1369 381 

1897,  chap.  383 252zi 

1808,  chap.  182,  {461 262n 

SPECIFIC  PERFORMANCE. 
See  Adoption. 

STATLTTE  OF  FRAUDS. 
See  Adoption. 

SUBSTITITTKD  SERVICE. 
See  Summons. 

SUMMARY  PROCEEDINGS. 
See  Attorneys. 

SUMMONS. 

Service  —  nonresident  —  entieing 
inf('  ittate — opportunity  to  leave. 
Tbi?  president  of  a  foreign  corpora- 
tion went  to  the  oitv  of  New  York 
at  the  invitation  of  a  creditor  of  the 
corporation  to  confer  with  the  latter 
concerning  a  settlement  of  a  personal 
matter  in  dispute.  While  the  two 
were  dif«oussing  the  matter  on  their 
first  meeting,  a  procens  server 
stepped  up  and  served  a  siinnnons  on 
sucli  president  in  the  creditor's  ac- 
tion on  the  claim  against  the  corpo- 
ration. Held,  that,  even  if  the  cir- 
cunistanees  did  not  indicate  that  the 
cieditor  had  fraudulently  enticed 
buch  president  into  the  state  for  the 
purpose  of  ohtaining  service  on  the 
corporation,  the  service  should  be  set 
aside,  as  the  creditor  was  bound  to 
give  such  president  a  reasonable  op- 
portunity to  leave  the  state  after  the 
termination  of  the  conference.  OleaO 
St.  Rv.  C/O.  V.  Fairroount  Const.  Co., 
404.  ' 

Note. — Service  of  Process  by 
Artifice  on  Nonresident  of 
Territorial  Jurisdiction  of 
Court 404-412 

a.  In  general. 

b.  When    presence   obtained   by 

resort  to  criminal  proceed- 
ings. 

C.  ^Vh€n  presence  obtained  by 
miareirrescntation  or  other 
improper  means. 

d.  Extent  of  relief — Practice. 


Substituted  8erf>ic€  —  infamtB. 
The  provisions  of  laws  of  1853,  chap- 
ter .511  (Code  of  Civ.  Pro.  S§  435- 
437 ) ,  for  substituted  service  on  "any 
defendant"  residing  in  the  state,  irho 
cannot  be  found,  or,  if  foiind,  evades 
service,  applies  to  infants  as  well  as 
adults,    oteinhardt  v.  Baker,  13. 

— prevention  X>f  service  by  rnother. 
The  act  of  a  motlier  in  preventing 
service  of  process  on  her  infant  chii- 
dren  residing  with  her  constitutes 
an  evasion  of  service  and  warranta 
an  order  for  substituted  ser\'ice  en 
the  infants.  Steinhardt  v.  Baker, 
13. 

— m4}dv  of  service.  A  substitnted 
service  on  infants  residing  with  their 
mother  was  sufficient,  where  the  sum- 
mons was  served  on  her.  although 
the  order  directing  the  substituted 
bervice  followed  the  statute  literallj 
and  did  not  in  terms  require  service 
on  her.    .Steinhardt  v.  Bsiker,  13. 

Note — Suiistitutkd  Service  of 
Summons 13-22 

a.  The  statute. 

b.  In  general. 

c.  Grounds  for  order. 

d.  Sufficiency  of  affidavits. 

e.  Mode  of  serv^ioe  of  papers, 
i.  Defendant's  time  to  appear. 

TAXATION. 

Dog  tax — locality.  Under  Laws 
1S92,  c.  086,  9S  110,  111,  providing 
that  there  shall  be  levied  and  col- 
lected annually  a  certain  tax  on  dngg^ 
and  that,  if  payment  of  such  tax  can- 
not be  enforced,  it  shall  be  the  duty 
of  the  collector  to  kill  the  dog,  such 
tax  is  collectible  in  the  town  where 
Che  dog  is  kept,  and  not  necessarily 
at  the  place  of  residence  of  the  own- 
er.     Arnold  V.  Ford,  24. 

— refusal  to  furnish  description — 
liability — extent.  I'nder  J«'u\h  1SJ>2, 
c.  (186,  9  112,  providing  that  the  own- 
9T  of  ever^'  dog  shall  l)e  liable  to  » 
tax,  and  that,  whenever  required  by 
any  assessor,  he  shall  furnish  a 
written  description  of  every  dog 
owned  by  him,  and  on  neglect  or  re- 
fusal to  do  so  he  shall  forfeit  $o,  a 
judgment  for  $S0  against  an  owner 
who  possesses  IG  dogs,  for  one  re- 
fusal to  furnish  such  description, 
was  erroneous,  since  the  penalty  is  $5 
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for  each  refusal  to  furnish  a  descrip- 
tion, and  not  for  each  dog  he  pos- 
sessed.   Arnold  v.  Ford,  24. 

— penalty  —  recovery  —  (iction   by 
super^sor.     Under    Laws     1892,   c. 
t}80,  §  112,  providing  that  every  own- 
er of  a  dog  shall  be  liable  to  a  tax, 
and    shall  furnish  a  description  of 
every  dog  owned  by  him,  on  aplica- 
tioTi  of  the  assessors,  and  on  refusal 
to  do  so  he  shall  forfeit  $5,  to  be  re- 
covered   by    the    supervisor    of   the 
town^  the  supervisor  can  maintain  an 
action  in  his  own  name  to  recover 
the  penalty.     Arnold  v.  Ford,  24. 

NoTK.— Tax  on  Dogs 24-36 

TERMS. 
See  New  Trial. 

TRADE-MARKS. 

Appropriation  of  words — words  of 
quality.    In  an  action  for  infringe- 
ment of  a  trade-mark,  the  evidence 
showed  that  plaintifT*s  letter  file  was 
labeled  with  a  circle   inclosing  the 
words,  "The  Improved,  Best,  Favor- 
ite,   Cheapest    Letter    and    Invoice 
File."      The    label    of    defendant's 
letter  file  was  on  a  plain  sheet  of 
different  color  from  plaintiff's,  and 
contained    only    the    words,     **The 
Favorite  Letter  and  Invoice  File," 
and  was  entirely  different  in  design 
and     appearance     from     plaintiff's. 
There  was  no  evidence  that  defend- 
ants sought  to  place  their  goods  on 
the   market    as    those    of    plaintiff. 
Held,  that   the  word  "Favorite"  is 
not   subject  to  exclusive  appropria- 
tion as  a  trade-mark,  even  in  com- 
bination with  the  words- "Best  and 
Cheapest."     Van  Brunt,  V.  J.,  dis- 
senting.    Cooke     &     Cobb     Co.     v. 
Miller,  68. 

Note. — What  Words  are  Sub- 
jects OF  Tbadk-Mabks 58-70 

a.  In  general, 

b.  Names  of  places, 

c.  Party's  oton  name, 

d.  Names  of  newspapers. 

e.  Names  of  oorpoi  ations, 

f.  Foreign  words, 

TRIAL. 
Notice  of  trial — amended  answer. 


Where  an  amended  answer  is 
served  after  service  of  notice  of  trial 
and  filing  of  note  of  issue,  a  new 
notice  of  trial  and  note  of  issue  must 
be  served  and  filed.  Evans  v.  01m- 
stead,  lOl. 

See  Pleading.  ' 

■—answer  interposed  in  bad  faith. 
Where  a  motion  was  made  to 
strike  the  cause  from  the  calendar 
because  of  failure  to  serve  a  new 
notice  of  trial  and  to  file  a  new  note 
of  issue  after  service  of  an  amended 
answer,  the  objection  that  the  am- 
ended answer  was  interposed  in  bad 
faith  cannot  be  entertained,  since  it 
can  only  be  raised  by  motion  to 
strike  out  the  answer.  Evans  v. 
Olmstead,  101. 

Preference  on  the  calendar, — Code 
Civ.  Pro.  §  791,  subd.  5,  providing 
that  an  action  is  entitled  to  prefer- 
ence on  the  calendar  in  which  an  in- 
fant is  the  sole  plaintiff,  entitles  an 
infant  plaintiff  to  a  preference  as 
an  absolute  right,  where  the  elaim  is 
perfected  by  the  service  of  a  motion 
therefor  with  the  notice  of  trial,  as 
required  by  section  793;  and  delay, 
after  issue  joined,  in  placing  the  case 
on  the  calendar,  cannot  defeat  the 
same.  Lesser  v.  Dry  Dock,  E.  B.  & 
B.  R.  Co.,  483. 

Note. — Preference  on  the  Cal- 
endar  483-492 

a.  Scope. 

b.  Statutes  and  court  rules. 

c.  Application  of  statutes. 

d.  Right  to  preference, 

1.  When  lost  by  laches. 

2.  Waiver. 

3.  How  regained. 

4.  In  rcpresentive  capacity, 

e.  Practice, 

1.  What  is  sufficient  notice 

of  ^notion. 

2.  Where     motion     to     be 

made. 

3.  Appeal. 

Judgment —  decision  —  sufficiency. 
Code  Civ.  Pro.  §  1022,  provides 
that  the  decision  of  the  court  may 
state  separately  the  facts  ^ound  and 
the  conclusions  of  law,  or  may  state 
the  grounds  on  which  the  issues  have 
been  decided,  and  direct  entry  of 
judgment,  and  that  where  costs  are 
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in  the  discretion  of  the  court  the  de- 
cision must  award  or  deny  costs,  and, 
if  awarded,  must  state  to  whom. 
Held,  that  where  the  court  in  parti- 
tion, filed  a  memorandum  decision, 
"Final  judgment  may  be  granted  as 
against  the  plaintifT,  with  costs/'  and 
final  judgment  dismissing  the  com- 
plaint, with  costrt,  was  entered  there- 
on prior  to  the  filing  of  formal  find- 
ings of  fact  and  conclusions  of  law 
and  the  entry  of  the  interlocutory 
judgment  adjudging  partition  be- 
tween the  defendants  according  to 
thei^  rights,  the  judgment  of  dismis- 
sal was  prenialure,  and,  briing  with- 
out finding  to  support  it,  must  be  re- 
versed.   Kurnham  v.  Deuike,  250. 

TRUSTEES  IN  BANKRUPTCY. 
See  Courts. 

VENDOR  AND  PURCHASER. 

Title  —  party  loalls  —  encroach- 
ment. Defendant's  original  grantor 
purchased  land  and  erected  house 
No.  1  thereon  at  the  intersection  of 
an  avenue  and  street,  and  adjoining 
houses,  Nos.  2  and  3,  respectively, 
to  the  north  on  the  avenue.  He  con- 
veyed lot  1,  describing  it  by  metes 
and  bounds,  and  its  northerly  bound- 
ary as  running  througli  the  center 
of  a  party  wall  84  feet;  and  then 
conveyed  lot  2,  describing  it  by  metes 
and  bounds,  stating  its  southerly 
boundary  to  run  8-1  feet  from  the 
avenue  parallel  witli  the  street,  but 
made  no  mention  of  the  party  wall. 
•JMie  grantee  of  lot  2  conveyed  it  to 
d<'fpn(lant  by  the  same  description, 
wlio  agreed  to  sell  the  house  and  lot 
to  plaintifT  unconditionally.  Field, 
that  plaintifT  was  entitled  to  a  house 
with  walls  standing  entirely  on  the 
lot,  and  hence  was  entitled  to  refuse 
a  deed  .showing  the  northerly  side  of 
tlie  wall  of  the  house  was  for  a  part 
of  the  length  of  the  lot  from  1  to 
2'o  inches  from  the  southerly  line 
of  the  lot  as  described  by  metes  and 
bounds,  since,  such  description  being 
certain  and  unambiguous,  the  party 
walls  would  not  be  taken  as  monu- 
ment*, or  the  recitation  in  the  deed 
tliat  the  line  ran  through  a  party 
wall  held  conclusive.  Shaefer  v. 
Hlumenthal.  1. 


Note. — Effect  of  Projecting 
OB  Encroaching  W'au.  om 
Mabketap.lfn'kss  of  Title..  1-10 

a.  In  general. 

b.  Encroachment    upon    private 

premises. 

c.  Projection     upon     street     or 

highway. 

d.  Encroachment    by    walls    of 

other  premises, 

— title — purchase  of  trust  prop- 
erty by  trustee- — individual  interest. 
That  the  pui'chaser  at  a  partition 
sale  of  real  estate  was  trn.stec  of  a 
half  interest  therein  did  not  prerent 
his  acquiring  a  valid  title,  not  vo^Li- 
ble  at  the  instance  of  the  cestui  que 
trust;  he  having  an  individual  in- 
terest in  the  property,  and  the  court, 
being  fully  aavis^ed  of  the  facts,  hav- 
ing decreed  that  any  party  to  the 
action  might  purchase  at  the  salCr 
Corbin  v.  Baker,  435. 

Note. — Marketablexess  of  In- 
dividual Title  of  Trustee 
ON  Purchase  of  Lands  of 
Beneficiary 435-452. 

a.  In  general. 

b.  Administrator. 

c.  Eccccutor. 

d.  Guardian. 

e.  Wife  of  trustee. 

f.  4.gent  of  trustee. 

VENCE. 

Right  to  change — effect  of  exten- 
sion of  time  to  ansicrr.  An  order 
extending  the  time  to  answer,  al- 
though providing  that  defendant 
shall  accept  short  notice  of  trial  and 
that  the  case  shall  go  on  the  calen- 
dar, does  not  deprive  defendant  of 
his  right  to  have  the  place  of  trial 
changed,  although  his  affidavit  for 
the  order  referred  only  to  the  county 
where  the  suit  was  brought,  where 
the  extension  would  still  leave  suf- 
ficient time  for  a  regular  notice  of 
trial  and  for  placing  the  case  on  the 
calendar  for  the  next  term  of 
court  in  either  county.  Molson's 
Bank  v.  Marshall,  347. 

Note. — Loss  of  Right  to  Mo\'e 
to  Change  Place  of  Trial. 
347-357 

a.  By  failure  to  demand  change. 
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b.  When  demand  and  notice  of 

motion  not  served  in  time, 

c.  By      stipulation      extending 

time. 

d.  By  laches. 

e.  By  default  in  answering. 

f.  By  concession  of  plaintiff. 

g.  By  joinder  of  other  defend- 

ants, 
h.  By  amendment  of  complaint. 

— parties.  There  being  three  de- 
fendants, and  one  of  them  having 
moved  for  change  of  place  of  trial, 
and  another  having  appeared  and 
consented  to  the  change,  the  right 
thereto  is  not  affected  by  the  fact 
that  the  third  defendant  has  not  been 
served  with  the  simimons  and  com- 
plaint.    Harmon  v.  Van  Ness,  492. 

— demand  for  change.  The  right 
to  serve  with  an  amended  answer  a 
demand  for  change  of  venue,  which 
§§  985,  986,  Code  Civ.  Pro.  provide 
bhall  be  made  at  the  time  of  the  serv- 
ice of  the  answer,  so  that  motion  for 
cliange  of  venue  can  be  made  under 
paid  demand,  is  not  defeated  by  a 
demand  having  been  made  when  the 
original  answer  was  served,  which 
was  not  complied  with  or  acted  upon. 
ITarmon  v.  Van  Ness,  492. 

— admission  of  service.  Admis- 
sion of  "due  service"  by  plaintiiT's 
attorney  on  a  demand  for  change  of 
place  of  trial,  served  with  the  amend- 
ed answer,  implies  not  only  th^t  it 
was  properly  served,  but  that  it  was 
served  m  time  to  save  defendant's 
rights  in  the  matter.  Harmon  v. 
Van  Ness,  492. 

Action  by  foreign  corporation — 
place  of  trial.  Where  a  defendant 
is  sued  by  a  foreign  corporation  in  a 
county  other  than  that  of  its  resi- 
dence, it  may  change  the  place  of 
trial  to  the  county  of  his  residence, 
under  Code  Civ.  Pro.  §  984,  provid- 
ing that  an  action  must  be  tried  in 
the  county  in  which  one  of  the  par- 
ties resided  at  the  commencement 
thereof,  though  such  corporation 
held  a  certificate  issued  under  Laws 
1892,  c.  687,  §§  15,  16,  authorizing 
it  to  do  business  in  New  York ;  since 
it  was  a  foreign  corporation  before 
the  certificate  was  issued,  and  re- 
mained so  afterwards  without  domi- 
dl  or  residence  in  New  York.  Rem- 
ington &  Sherman  Co.  v.  Niagara 
County  Nat.  Bank.  268. 


Note. — ^Plag£  of  Trial  of  Ac- 
tion BY  OB  Against  Corpora- 
tion  258-263 

a.  Location  of  office. 

1.  Domestic   corporation, 

2.  Foreign  corporation. 

b.  Mu7iicipal  corporation. 

— action  affecting  r€al  estate.  An 
action  to  establish  a  secret  trust  in 
land  and  personalty,  as  to  which, 
under  a  will,  defendant  takes  not 
only  a  life  estate,  but  absolute  power 
of  disposition,  with  intent  to  take 
away  the  power  of  disposition  and 
give  to  plaintiffs  a  fee  in  remainder, 
is  one  affecting  an  estate,  right,  or 
title  in  realty,  which  Code.  Civ.  Pro. 
§  982,  provides  shall  be  tried  where 
the  real  estate  is  situated.  Harmon 
v.  Van  Ness,  492. 

VOTERS. 

See  Elections. 

WATERS. 

Land  under  navigable  waters — 
oicnership.  Ownership  of  adjacent 
upland  on  navigable  water  gives  the 
owner  thereof  no  title  to  the  land 
under  water  in  front  of  hia  premises, 
and  he  cannot  compel  a  grant  to  him 
from  the  state  of  such  land.  People 
V.  Woodruff,  124. 

Note. — Grants  op  Land  Under 
Water 124-133 

a.  In  general. 

b.  Powers  of  the  state  and  com' 

missioners  of  the  land  officCm 

c.  Who  may  be  the  grantee. 

d.  Impeachment      of      grant  — 

Breach  of  condition. 

e.  Where  land  under  water  has 

become  dry  land. 

WILLS. 

— execution — fastening  of  separate 
sheets. — ^A  ynW  written  on  several 
sheets  of  paper,  and  signed  by  th« 
testator  at  the  physical  end  of  th^ 
writing,  is  properly  executed,  though 
the  sheets  are  not  fastened  together 
until  after  the  execution,  since  the 
statute  does  not  provide  for  the 
fastening  toeether  of  the  sheets  com- 
posing a  will.  Snell,  Matter  of,  366, 
Note. — Testator's  Subscrip-  . '. 

TioN  AT  End  of  Will 366-368 

WITNESSES. 
See  Evidence. 
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